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No. 722. 


US. 


WILLIAM J. HENNICK. 


te ARN ae - nd 


IN ERROR TO THE SUPREME COURT OF THE DISTRICT OF COLUMBIA, 
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No. 722. 
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WALTER H. STOUTENBURGH, INTENDANT, &C., VS. W. J. HENNICK. ] 


] UNITED STATES OF AMERICA, 88: 


The President of the United States to the chief justice and justices 
of the supreme court of the District of Columbia, Greeting : 
Because in the record and proceedings, as also in the rendition of 

a judgment in a plea which is in the said court, before you, be- 

tween William J. Hennick, petitioner (for habeas corpus),and Walter 

H. Stoutenburgh, intendant of the Washington Asylum, defendant, 

a manifest error hath happened, to the great damage of the said 

Walter H. Stoutenburgh, as by his complaint appears, and it being 

fit that the error, if any hath happened, should be duly corrected and 

full and speedy justice done to the parties aforesaid in this behalf, 
therefore you are hereby commanded, if judgment be therein given, 
under your seal, distinctly and openly, to send the record and 
proceedings aforesaid, with all things concerning the same, to the 

Supreme Court of the United States, together with this writ, so 

that you have the same at Washington on the second Monday of 

October next, in the said Supreme Court to be then and there held, 

that, the record and proceedings aforesaid being inspected, the said 

Supreme Court may cause further to be done therein to correct that 

error what of right and according to the law and custom of the 

Lnited States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 

United States, this 10th day of May, in the year of our Lord 1887, 

and of the Independence of the United States the 111th. 


Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk. 


District oF CoLtuMBIA, 7o wit: 
To William J. Hennick : 

You are hereby cited and admonished to be and appear ata 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the District of Columbia, 
wherein Walter H. Stoutenburgh is plaintiff and you are defendant, 
to show cause, if any there be, why the judgment in the said writ 
of error mentioned should not be corrected so that speedy justice 
be done the parties in that behalf. 

Witness FE. F. Bingham, chief justice of the said supreme court of 
the District of Columbia. 


Service acknowledged this 4 day of June, 1587. 
FRANCIS MILLER, 
Att’y for Petitioner. 


2 WALTER H. STOUTENBURGH, INTENDANT, &€., VS. 
2 In the Supreme Court of the District of Columbia. 


In the Matter of the Petition of WitrtaAM Hennick for Writ of 
Habeas Corpus. 


The petition of William J. Hennick respectfully represents that— 

He is a resident of the city of Baltimore and a citizen of the State 
of Maryland; that on the 15th day of April, 1887, he was engaged 
in the city of Washington, in the District of Columbia, in the prose- 
cution of his business as the agent of Lyon, Conklin & Co., of the 
city of Baltimore, by offering for sale to the merchants of the city of 
Washington, in said District, by sample and catalogue, goods of the 
said Lyon, Couklin & Co., which at that time were in the said city 
of Baltimore, Md., and which, if so sold by him, were to be forwarded 
from the said city of Baltimore to the said merchants in the city of 
Washingion, D. C.; that while he was thus engaged in his lawful 
business he was arrested by warrant issued out of the police court 
for said District, charging him with a violation of an alleged law of 


. said District passed by the Legislative Assembly of said District on 


the 23rd day of August, 1871, as amended on the 20th day of June, 
1872, entitled “An act imposing a license on trades, business, and 
professions practiced or carried on in the District of Columbia,” by 
so offering said goods for sale as aforesaid. 

Your petitioner further represents that on the said 15th day of 

April, 1887, he was taken under arrest as aforesaid before said 
3 police court and was there tried for the alleged offence of 

arrying on the business of a commercial agent without 
having obtained a license so to do; that he thereupon interposed a 
plea to the jurisdiction of said court, which was overruled, and the 
said court proceeded to the trial of said cause on information therein 
duly filed, and your petitioner was found guilty of said alleged 
offence and was fined the sum of $205, and upon his declining to 
pay the said fine he was placed in the custody of the intendant of 
the Washington Aslyum, in which custody your petitioner now is. 

Your petitioner is advised and believes that his arrest as afore- 
said, his trial, and the present restraint of his liberty by the judg- 
ment of said court is illegal, and that the said judgment is void and 
null because of a want of jurisdiction in said court to pass it upon 
and against him, as will appear by a copy of the record in the trial 
of said cause in the said police court, herewith filed. 

And your petitioner prays this honorable court the benefit of a 
writ of habeas corpus, to be directed to the said intendant of the 
Washington Asylum, commanding him to have before this court, 
at a day and place to be named therein, the body of your petitioner, 
together with a statement of the cause of his arrest and detention, 
to undergo and receive whatsoever your honorable court shall then 
and there consider of him in that behalf. 

And your petitioner will ever pray, &c. 

WM. J. HENNICK, 


Go 


WILLIAM J. HENNICK 


Subscribed and sworn to before me this 15th day of April, 1887. 
HOWARD L. PRINCE, 
Clerk Police Court, D.C 


it of 
t (Endorsements :) 16625, crim. Petition of William J. Hen- 
at— nick fora writ of haheaksinwen Clerk will please file. Francis 
tate Miller, Guion Miller, attorneys for petitioner. Let the writ issue, re- 
ged turnable before me at 10 o’clock a. m. to-morrow, before me at the 
NSe- crim.court-room. A.B. Hagner. April 15,1887. This case respect- 
the fully certified to be heard in the first instance in the general term. 
y of A. b. Hagner, asso. justice. April 16, 1887. | 
the 
by o District oF CoL_umBIA, 70 wit: 
ed 
of The President of the United States to the intendant of the Washing- 
ul ton Asylum, Greeting: 
°" You are hereby commanded to have the body of William J. Hen- 
nick, detained under your custody, as it is said, together with the 
" day and cause of his being taken and detained, by whatever name 
i he may be ealled in the same, before the Honor: ible A. B. Hagner, 
one of the justices of the supreme court of the said District, at the 
| criminal court room, United States court- house, Washington city (on 
the 16th day of April, 1587, at 10 o ‘clock a. m.), after the receipt of 
this writ, to do ana receive whatever shall then and there be con- 


sidered of in this behal’, and have then there this writ. 

Witness D. K. Cartter, chief justice of said supreme court, the 15th 
day of April, 1887. 
R. J. MEIGS, Clerk, 

By W. E. WILLIAMS, 
Asst C lerk. 


(Endorsed :) No. 16625. In ve William J. Hennick. Writ of 

habeas corpus. Issued April 15th,1887. Returned April 16th, 1887. 

April 15th, 1887. Service acknowledged. H. KE. Davis, att’y for re- 
spondent. 


6 District oF COLUMBIA, 8 
In the Police Court of the District of Columbia. 


J James E. Padgett, Esq., special assistant attorney for the District 
1 of Columbia, who for the said District prosecutes in this behalf in 
his proper person, comes here into court and causes the court to be 
informed and complains that William Hennick, late of the District 
aforesaid, on the fourteenth day of April, in the year A. D. one thou- 
sand eight hundred and eighty-sev en, and on divers other d: ays and 
times between the said fourteenth d: ay of April and the sixteenth 
day of April, in the year one thousand eight hundred and eighty- 
seven, in the city of Washington and in the District aforesaid, did 
engage in the A aie of a commercial agent, to wit, the business of 
offering for sale, as agent of Lyons, Conklin and Company, a firm 
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4 WALTER H. STOUTENBURGH, INTENDANT, &C., VS. 


doing business in the city of Baltimore, State of Maryland, certain 
goods, wares, and merchandise by sample, catalogue, and otherwise 
without having first obtained a license to do so, contrary to and In 
violation of an act of the late Legislative Assembly of the District of 
Columbia, entitled “An act imposing a license on trades, business, 
and professions practiced or carried on in the District of Columbia,” 
and providing for the enforcement and collection of fines and pen- 
alties for carrying on business in the said District without license, 
approved August 23, A. D. 1871, and the amendments to the said 
act, approved June 20, A. D. 1872. 
JAMES E. PADGETT, 
Special Assistant Attorney for the District of Columbia. 


~I 


Personally appeared Edward Horne this 15 day of April, A. D. 
1887, and made oath before me that the facts set forth in the fore- 
going information are true. 

[SEAL. | JOSEPH HARPER, 
Dep. Clerk of the Police Court of the District of Columbia, 
Acting in Absence of Clerk. 


(Endorsements :) No. 58111. Information. District of Columbia 
vs. Wilham Hennick, commercial agent, unlicensed. Witnesses: 
Edward Horne, def’t. Filed April 15, 1887. Howard L. Prince, 
clerk police court, D.C. Filed May 4, 1887. R. J. Meigs, clerk. 


8 Information for Unlicensed Commercial Agent. 
In the Police Court of the District of Columbia. April Term, 1887. 


District or COLUMBIA ) 
vs. No. 58111. 
WituramM Hewnicxk. } 


Defendant arraigned Friday, April 15, 1887. 

Plea: Not guilty. 

Judgment: Guilty. 

Sentence: To pav a fine of five dollars, in addition to the license 
tax of two hundred dollars, and, in default, to be committed to the 
work-house for the term of sixty days com. 

APRIL 22, 1887. 

I hereby certify, under the seal of this court, that the foregoing 
is a true copy of the record of the proceedings had in the police 
court in the above-entitled case and of the original information and 
commitment on file in said court. : 

[ SEAL. | HOWARD L. PRINCE, 


Clerk Police Court, Dist. of Columbia. 


(Endorsements :) 16625, crim. Record of proceedings in police 
court In case of Wim. J. Hennick for a writ of habeas corpus. Clerk 
will please file. Francis Miller, Guion Miller, attorneys for peti- 
tioner. Filed.May 4, 1887. R. J. Meigs, clerk. 


-_ 


WILLIAM J. HENNICK. 


9 District OF COLUMBIA, } 


\ >, 


County of Washington, § “ 
In the Police Court of the District of Columbia. 


To the intendant of the Washington work-house, in the District of 

Columbia: 

Receive into your custody the body of William Hennick herewith 
sent by the police court, brought before said court charged upon the 
oath of Edward Horne with being an unlicensed commercial agent 
and being convicted and sentenced to pay a fine of five dollars, in 
addition to the license tax of two hundred dollars, and in default 
of payment of said fine and license tax to be committed to said 
work-house for sixty days; and, being in default, him therefore 
safely keep in your said custody until he shall be discharged by due 
course of law, and for so doing this shall be your sufficient war- 
rant. 

Witness the Hon. William B. Snell, judge of the police court of 
the District of Columbia, and seal of said court this fifteenth day of 
April, in the year of our Lord one thousand eight hundred and 
elglty-seven. 

[SEAL. |} (Signed) HOWARD L. PRINCE, 
Clerk of Police Court, D. C. 


1) Petition for Writ of Habeas Corpus. 


In the Supreme Court of the District of Columbia. 
In Re WittiamM J. Hennicx. At Law. No. 16625, Crim. Dock. 
Return of respondent. 


And now comes the respondent, and for return to the writ herein 
issued respectfully represents and shows— 

That he is the intendant of the Washington Asylum designated 
in the said petition; that he has in his custody and now produces 
here in court the body of the said petitioner, William J. Hennick, 
who is in his, the said respondent’s, custody by virtue of the com- 
mitment of the police court of the District of Columbia of the 15 
day of April, 1887, a true copy whereof is with the said petitioner 
filed, and he hereby tenders himself ready to obey and conform to 
the order of the court in the premises. 

W. H. STOUTENBURGH. 

H. Ek. DAVIS, 

Attorney for Respondent. 


Subscribed and sworn to before me this the 4 day of May, 1887. 
R. J. MEIGS, Clerk, 
By J. R. YOUNG, Asst Clerk. 
(Endorsement:) At law. No. 16625, crim. docket. Jn re William 
J. Hennick. Return of respondent. Please file. H. Ee. Davis, att’y 
for respondent. Tiled May 4, 1887. Lt. J. Meigs, clerk. 
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6 WALTER H. STOULTENBURGH, INTENDANT, &C., VS. 
1] In the Supreme Court of the District of Columbia. In Gen- 


eral ‘Term. 
In Re Hennick, Habeas Corpus. 16625, Crim. Dock. 


This cause coming on to be heard in the general term in the first 
instance, as ordered by Justice Hagner by order dated April 15th, 
1887, after argument of counsel and due consideration thereof, it 
appearing to the court that the law for the violation of which the 
petitioner is held is not a valid law, it is, this 9th day of May, 1887, 
ordered that the petitioner be discharged from the custody of the 
respondent, W. H. Stoutenberg, as intendant of the Washington 
Asylum. 


WM. M. MERRICK, A. J. 


(Endorsed:) Jn re Hennick, habeas corpus. —— discharging ™ 
petitioner. 5 M. G. T., fo. 555. Filed May 9, 1887. R. 7 Mei 


elerk. 


12 District oF CotumBIA, To wit: 
The President of the United States to the intendant of the Wash- 
ington Asylum, Greeting: 

You are hereby commanded to have the body of William J. Hen- 
nick, detained under your custody, as it is said, together with thie 
day and cause of his being taken and detained, by ‘whatever name 
he may be called in the same, before the Honorable A. B. Hagner, 
one of the justices of the supreme court of the said District, at the 
criminal court room, United States court-house, Washington city 
(on the 16th day of April, 1887, at 10 o’clock a. m.), after the receipt 
of this writ, to do and receive whatever shall then and there be con- 
sidered of in this behalf, and have then there this writ. 

Witness D. K. Cartter, chief justice of said supreme court, the 15th 
day of April, 1887. 

R. J. MEIGS, Clerk, 
By W. E. WILLIAMS, Ass’t Clerk. 


(Endorsed:) No. 16625. Jnve William J. Hennick. Writ of habeas 
corpus. Issued ——, 18—; returned ——,18—. Filed May 4, 1887. 


R. J. Meigs, clerk. 
13 AUTHENTICATION OF RECORD. 
Olerk’s Certificate. 


CLERK’s OFFICE, 
SUPREME Court oF THE Districr oF CoLUMBIA. 
I,R. J. Meigs, clerk of the said court, do hereby certify that the 
writings annexed to this certificate are true copies of originals on 
file and of record in said office, and that said originals together 
constitute the record of the proceedings of said court in this cause. 


WILLIAM J. HENNICK. 


~. 


Witness my hand and the seal of said court this 15 day of 
Sept., 1887. 
[Seal Supreme Court of the District of Columbia. ] 
.. J. MEIGS, Clerk, 
.. J. MEIGS, JR.., 
Assistant Clerk. 


Justice's Certificate. 


|, E. F. Bingham, chief justice of said court, do certify the fore- 
going attestation by R. J. Meigs, clerk of the said court, to be in due 
form. 
Witness my hand and seal this 15 day of Sept., 1887. 
E. F. BINGHAM, [sEAt.] 


Chief Justice. 


Clerk’s Certificate to Justice's Official Character. 


I, R. J. Meigs, clerk of said court, hereby certify that E. F. 
Bingham, whose genuine signature is subscribed to the foregoing 
certificate, was, at the time of signing and attesting the same, chief 
justice of said court, duly commissioned and qualified. 

Witness my hand and the seal of said court this 15 day of 
sept., 1857. 


[Seal Supreme Court of the District of Columbia. } 


R. J. MEIGS, Clerk, 
R. J. MEIGS, JR., 


Assistant Clerk. 


| Endorsed:| Authentication of record. 

indorsed on cover: District of Columbia supreme court. No. 
722. Walter H. Stoutenburgh, intendant of the Washington 
Asylum, plaintiff in error, vs. William J. Hennick. Filed Septem- 
ber 29, 1887. 
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Supreme Court of the United States. 


OCTOBER TERM, A. D. 1888. 
No. 722. 


WALTER H. STOUTENBURGH, PLaintirr 1x Error, 
vs. 


WILLIAM J. HENNICK. 


BRIEF FOR THE PLAINTIFF IN ERROR. 


Henry E. Davis, 
For the Plaintiff in Error. 
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No. 722. 


WALTER H. STOUTENBURGH, PLatintirr 1x Error, 
vs. 


WILLIAM J. HENNICK. 


BRIEF FOR THE PLAINTIFF IN ERROR. 


Henry E. Davis, 
For the Plaintiff in Error. 
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IN THE 


Supreme Court of the Anited States. 


OCTOBER TERM, A. D. 1888. 


No. 722. 


WALTER H. STOUTENBURGH, Ptarntirr 1x ERROR, 
US. 


WILLIAM J. HENNICK. 


BRIEF FOR THE PLAINTIFF IN ERROR. 


STATEMENT OF THE CASE. 


This cause originated in the supreme court of the District 
of Columbia by a petition of the defendant in error for a writ 
of habeas corpus. 

The defendant in error,a “commercial agent,” or “ drum- 
mer,” was taken into custody for violation of an act passed 
by the late Legislative Assembly of the District of Columbia 
on August 25, 1871 (Acts Ist Assembly, 87), and amended 
by that body on June 20, 1872 (Acts 2d Assembly, 60), im- 
posing a license on trades, business, and professions prac- 
ticed or carried on in the District of Columbia. 

The original act consists of twenty-four sections, of which 
the twenty-first is subdivided into forty-eight clauses, 
Clause “ of section 21 (p. 93), defines a “commercial agent,” 
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within which definition the petitioner falls, and prescribes 
the tax to be paid by such. The penalty for failure to pay 
the tax is prescribed by section 4 (p. 88), viz., from five to 
fifty dollars, in addition to the amount of the tax. 

By the amendatory act, clause 3, of section 21 of the orig- 
inal is stricken out and a substitution is made therefor (p. 
62), but no change in effect is thereby made so far as con- 
cerns the questions herein involved. 

As amended the clause in question reads as follows: 

“Commercial agents shall pay two hundred dollars annu- 
ally. Every person whose business it is, as agent, to offer for 
sale goods, wares or merchandise by sample, catalogue or 
otherwise, shall be regarded as a commercial agent.” 

The defendant in error, having been prosecuted under this 
section, was convicted and, in default of payment of the fine 
imposed, committed to the custody of the plaintiff in error, 
the lawful officer in that behalf. Thereupon he sued out a 
petition for the writ of habeas corpus, on the ground that the 
legislation in question is unconstitutional and void (Rec., 2). 
The court below held with the defendant in error and dis- 
charged him. The court’s opinion is annexed hereto. 


IT. 
ASSIGNMENT OF ERROR. 


The court below erred: 

1. In holding the legislation in question unconstitutional 
and void. 

2. In holding the commitment of the defendant in error 
illegal and void. 

3. In discharging the defendant in error from custody. 

4. In granting the prayer of the petition of the defendant 
in error. : 


ITT. 
ARGUMENT. 
1—The Law is, in Effect, a Law of Congress. 


The power of the Legislative Assembly, which emanated 
from Congress, extended “to all rightful subjects of legisla- 
tion within the District consistent with the Constitution of 
the United States . . . subject to all the restrictions 
and limitations imposed upon States by the tenth section of 
the first article of the Constitution of the United States,” 
and all acts of the Assembly were “subject to repeal or 
modification by the Congress of the United States.” (R.S., 
D. C., sees. 49, 50.) 

The extent of the power thus conferred upon the Legisla- 
tive Assembly was considered by the supreme court of the 
District of Columbia in Roach vs. Van Riswick, (MeA. and 
M., 171 ;) Cooper vs. District of Columbia, (McA. & M., 250,) 
and District of Columbia vs. Waggaman, (4 Mack., 328); and 
in the last-mentioned case the very license act under con- 
sideration was held as within the power; and in District vs. 
Oyster, (4 Mack., 285), the act was administered by the same 
court without any question or expression of doubt as to its 
being properly within the power granted and properly grant- 
able by Congress to the Assembly. 


The act having, then, been within the power of the 
Assembly to pass, it was in full force and virtue from its 
passage, unless repealed or modified by Congress. As was 
said by the court in Roach vs. Van Riswick, (McA. and M., 
pp. 172-’5,) the “ reluctance on the part of bench and bar to 
recognize the legislation of the late government as valid, 

has sometimes sought its excuse in the want of 
positive confirmation by Congress of the legislation in ques- 
tion. ‘This, however, is a very unsatisfactory foundation for 


it. The organic act, . . . which established the Dis- 
trict government, nowhere contains an intimation that the 
acts of the new government are to be inoperative until or 
unless confirmed by Congress; but, on the contrary, by the 
strongest implication, excludes such idea. The 50th section 
[of the revision] declares that all acts of the Legislative As- 
sembly shall at all times be subject to repeal or modification 
by the Congress of the United States. Until repealed or 
modified, the clear implication is that they are to operate 
proprio vigore. . . . It is plain to us that as far as Con- 
gress could confer the power of original and independent 
legislation, needing no confirmation, but complete and op- 


erative in itself, it has done so by the act in question.” 


The effect of this is that the legislation in question, being 
that of a duly authorized and qualified agent of Congress in 
the government of the District of Columbia, is that of Con- 
gress itself. Andif that be not so, we have a distinct adoption 
by Congress of this legislation in the several acts of February 
17, 1873 (17 Stats., 464), July 12, 1876 (sec. 19, 19 Stats., 83), 
and January 26, 1887 (24 Stat., 568), in part amending and 
in part repealing the act of the Assembly; whereby, by the 
clearest implication, the rest of the act is adopted. 


2.—The Constitutional Question. 


The question raised by the petition is supposed to find 
support in article I, section 8, of the Constitution of the United 
States, which provides that “The Congress shall have power 
to lay and collect taxes, duties, imposts,and excises, 
but all duties, imposts, and excises shall be uniform through- 
out the United States” (clause 1), and that “The Congress 
shall have power . . . to regulate commerce with for- 
eign nations, and among the several States, and with the 
Indian tribes” (clause 3); and in secticn 9 of the same arti- 
cle, which declares that “ No preference shall be given by 
any regulation of commerce or revenue to the ports of one 
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State over those of another; nor shall vessels bound to, or 
from, one State, be obliged to enter, clear, or pay duties in 


another” (clause 6). 


As to the first of these provisions, it is enough to say that 
the license-tax in question is not a duty, an impost, or an 
excise, and is not, therefore, within that provision requiring 
uniformity throughout the United States. As to .the last, 
(sectign 9, clause 6), the leense-law for the District of Co- 
lumbia gives no preference to the ports of any State, or even 
of the District, over those of any other State, and it is not 
easily conceived how that clause can be thought to have 
any relevancy tothe subject in hand. 


A question seems, however, to be presented by the remain- 
ing of the three clauses above enumerated, viz., whether, as 
a regulation of commerce, the license-law for the District is 
invalid, as obnoxious to the Constitution of the United 
States. 


a. Whether the law regulates commerce, in the sense of 
the Constitution, isimmaterial. Whether it does so regulate 
commerce may be determined by the following cases: 

Robbins vs. Shelby Taxing District, 120 U.S., 489. 
Corson vs. Maryland, 120 U.S., 505. 
largo vs. Michigan, 121 U.S., 230. 
Ouachita Packet Co. vs. Aiken, 121 U.S., 444. 
Phila. St’m’p Co. vs. Pennsylvania, 122 U.8., 326. 
W. U. Tel. Co. vs. Pendleton, 122 U. S., 347. 
Bowman vs. Chie., &e., Co., 125 U.S., 465. 
Ratterman vs. W. U. Tel. Co., 127 U.S., 411. 
Leloup vs. Port of Mobile, 127 U.S., 640. 
6. In any event it is certain that, as above pointed out, 


the law is, in effect, an enactment of Congress. 


c. ‘The question, then, becomes, Has ¢ ‘ongress power under 
the Constitution to pass such a law ? 
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If not, it must be either because such power is not granted, 
or is denied, to Congress by the Constitution. 

The power is undoubtedly granted, in terms, by article I, 
section 8, clause 17, whereby Congress is given power “ to 
exercise exclusive legislation in all cases whatsoever” over 
the District of Columbia As was said by Marshall, Ch. J., in 
Loughborough vs. Blake, 5 Wheat., p. 324: “On the extent 
of these terms, according to the common understanding of 
mankind, there can be no difference of opinion.” 

But it is contended that this broad grant is limited by the 
restrictions which the Constitution has imposed upon Con- 
gress. Granting this, what restriction of the Constitution 
upon the power of Congress affects the question under con--* 
sideration ? Petitioner’s counsel cite but two such restric- 
tions as of supposed applicability—that requiring uniformity 
of duties, imposts and excises, and that forbidding prefer- 
ence to the ports of one State over another; both of which 
have been noticed above. 

Moreover, we have an explicit utterance of the Supreme 
Court of the United States, speaking by Chief Justice Mar- 
shall, on this subject. Touching the power to regulate com- 
merce, that Court says (Gibbons vs. Ogden, 9 Wheat., pp. 
196-7): 


“This power, like all others vested in Congress, Is com- 
plete in itself, may be exercised to its utmost extent, and 
acknowledges no limitations other than are prescribed in the 
Constitution. ‘These are expressed in plain terms. 

[f, as has always been understood, the sovereignty of Con- 
gress, though limited to specified objects, is plenary as to 
those objects, the power over commerce with foreign nations 
and among the several States, is vested in Congress as abso- 
lutely as it would be in a single government, having in its 
Constitution the same restrictions on the exercise of the 
power as are found in the Constitution of the United States. 
The wisdom and the discretion of Congress, their identity 
with the people, and the influence which their constituents 
possess at elections, are in this as in many other instances, 


= 


as that, for example, of declaring war, the sole restraints on 
which they have relied to secure them from its abuse. 
They are the restraints on which the people must often rely 
solely in all representative governments.” 


W hat limitations, then, exist on the power of Congress In 
regulating commerce? Seemingly none, except those dis- 
tinetly prescribed by the Constitution, which “ are expressed 
in plain terms,” and none of which applies to the case in 
hand. 


The question thus recurs: Does the supposed regulation 
of commerce complained of emanate from Congress? And 
that it does is shown above. “Although Congress cannot 
enable a State to legislate, Congress may adopt the provisions 
of a State on any given subject;” a fortiori may it adopt the 
legislation of its own agency in the exercise of one of its 
undoubted powers. And the adoption by Congress of any 
given legislation “ gives it the same validity as if its provis- 
ions had been specifically made by Congress.” (Jd., p. 207.) 


d. ‘The recent decisions of the Supreme Court of the 
United States (Robbins vs. Taxing District, &c., ubi supra), in 
reality do not affect the question under consideration. 

In those cases it was held only that given laws of the 
States concerned were invalid, as dealing with the subject of 
commerce, which, by the Constitution, was committed to 
Congress. ‘The power of Congress, its extent and its limita- 
tions in the premises, were not under consideration. 


e. The petitioner has no right to complain of the District 
license law. He is not a member of a foreign nation or an 
indian tribe, and the law does not affect commerce “among 
the several States.” 


? 
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The District of Columbia is not a State, in the meaning 
of the Constitution. 
Hepburn vs. Ellzey, 2 Cranch, 445. 
New Orleans vs. Winter, 1 Wheat., 91. 
Scott vs. Jones, 5 How., p. 377. 
Barney vs. Baltimore, 6 Wall., p. 287. 
R. R. Co. vs. Harris, 12 Wall., p. 86. 


And in respect of regulating commerce there is in the 
Constitution no prohibition upon either Congress or any 
State to discriminate for or against the District, as between 
it and such or any State. “The sole restraints” against 
abuse in this respect are those mentioned by Chief Justice 
Marshall in Gibbons vs. Ogden; and disregard of those re- 
straints can only be reached by counter-legislation ; they 
cannot be affected by any action of the judiciary. 

Henry E. Davis, 
For the Plaintiff in Error. 
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APPENDIX. 


Supreme Court of the District of Columbia. 
General Term. 
In ve Petition of W. J. Hennick for a writ of Habeas Corpus. 
Criminal Docket. « No. 16625. 


Decided May 9, 1887. 
Justices Hagner, Cox, James, and Merrick sitting. 


‘The act of the late Legislative Assembly of the District of 
Columbia imposing a license tax upon commercial agents 
or drummers whose business it is, as agents for non-resi- 
dent manufacturers or wholesale dealers, to offer merchan- 
dise for sale, is unconstitutional and void as a restriction 
upon interstate commerce. 


Mr. Justice Merrick delivered the opinion of the court: 


[ have been assigned to announce the opinion of the court 
in the case of William J. Hennick, certified into this court 
from the circuit. 

The petitioner, as it appears by his petition, was convicted 
before the police court upon an information against him as 
a commercial agent or drummer, so called. ‘The informa- 
tion states: 

“That on the 14th day of April, 1887, at the city of Wash- 
ington, he did engage in the business of a commercial agent, 
to wit, the business of offering for sale, as agent of Lyons, 
Conklin & Co., a firm doing business in the city of Balti- 
more, State of Maryland, certain goods, wares, and merchan- 
dise by sample, catalogue, and otherwise, without having 
first obtained a license to do so, contrary to the provisions 
of an act of the late Legislative Assembly.” 

Prior to the decision of the Supreme Court of the United 
States at its present term in the case of Robbins vs. Shelby 
County (Tennessee), there had been a very great diversity 
of opinion throughout the United States as to the power of 
a State to tax commercial agents who were transacting busi- 
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ness by selling goods by sample or by soliciting contracts 
for sale of goods owned by persons in other States than where 
the solicitation or sale was made. That diversity of opinion 
not only pervaded the legal profession, but, as it appears by 
this recent decision of the Supreme Court, it still existed in 
that tribunal. So that there is a complete justification for 
those who entertained that opinion and who urged the lia- 
bility under such laws. By justification I mean justification 
up to the time that that decision was pronounced. That 
decision being pronounced, however, it is obligatory upon 
all other tribunals and upon all citizens of the United States. 
It is not obligatory upon the Supreme Court itself as a final 
adjudication, because it is liable to be reviewed by them 
and reversed by them if, in their better judgment hereafter, 
they should entertain a different opinion from that which 
has been expressed by themselves, because it is a well-de- 
| fined rule, announced by that Court, that in constitutional 
a | questions the rule of stare decisis is not obligatory upon 
themselves. Constitutional questions are always oper for 
revision by the Supreme Court itself, notwithstanding there 
may have been one or more decisions upon the subject. 
But, while open for revision by themselves, such decisions, 
until reversed by themselves, are obligatory upon all other 
tribunals, and demand implicit obedience from all citizens 
throughout this land. 

In the case of Robbins vs. Shelby County it was decided 
that a State law imposing a tax upon commercial agents 
who solicited contracts for sale of property owned by citizens 
of another State was beyond the power of the State to enact 
or enforce; that it was in contravention of the constitutional 
provision that Congress should have the exclusive power of 
regulating commerce between the States; a tax upon com- 
mercial agents or drummers of one State soliciting business 
| within another State being a tax upon interstate commerce. 

It was said in argument that the decision did not cover 
the whole proposition, that it was limited only to discrimina- 
tions which were made by the statute of Tennessee as against 
the citizens of other States, and that if the law had been 
equally as applicable to all travelers the decision would not 
cover it. But an inspection of that decision shows this to be 
au mistaken view. of the subject. The court grasped the 
whole matter, discussed the whole matter fully, and they 
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decided the precise point as law, as will be seen from the 
following quotation from the decision : 

“ But to tax the sale of such goods or the offer to sell them 
before they are brought into the State is a very different 
thing, and seems to us clearly a tax on interstate commerce 
itself. It is strongly urged, as if it were a material point in 
the case. that no disecriminatiou is made hetween domestic 
and foreign drummers—those of Tennessee and those of 
other States: that all are taxed alike; but that does not 
meet the difficulty. Interstate commerce cannot be taxed 
at all, even though the same amount of tax should be laid 
on domestic ecommerce, or that which is carried on solely 
within the State. This was decided in the case of State 
freight-tax cases, 15 Wall., 232. The negotiation of sale of 
goods which are in another State for the purpose of intro- 
ducing them into the State in which the negotiation is made 
is interstate commerce. A New Orleans merchant cannot 
be taxed there for ordering goods from London or New York, 
because in the one case it is an act of foreign and in the 
other an act of interstate commerce, both of which are sub- 
ject to regulation by Congress alone.” (Md. Law Record, 
May 14, 1887, p. 269.) 

Thus it will be seen that they do not put their decision 
at all upon the question of discriminations between drum- 
mers within the State and drummers outside the State: but 
they say that no law which imposes upon the person solicit- 
ing sales for merchants outside of the State is admissible, be- 
cause that is a regulation of interstate commerce. 

In connection with that decision it is well to read an ex- 
tract from the opinion of the Supreme Court of the United 
States in the case of Walling vs. The State of Michigan, in 
116 U.S., p. 456, which is as follows: 

“The subjects, indeed, upon which Congress can act under 
this power are of infinite variety, requiring for their success- 
ful management different plans or modes of treatment. 
Some of them are national in their character and admit and 
require uniformity of regulation, affecting alike all the 
States. Others are local or are mere alds to commerce and 
can only be properly regulated by provisions adapted to 
their special circumstances and localities. Of the former 
class may be mentioned all that portion of commerce with 
foreign countries or between the States which consists in 
the transportation, purchase, sale, and exchange of com- 
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12 
modities. Here there can of necessity be only one system 
or plan of regulation, and that Congress alone can prescribe. 
Its non-action in such cases with respect to any particular 
commodity or mode of transportation is a declaration of its 
purpose that the commerce in that commodity or by that 
means of transportation shall be free. There would other- 
wise be no security against conflicting regulations of dif- 
ferent States, each discriminating in favor of its own prod- 
ucts and citizens and against the products and citizens of 
other States. And it is a matter of public history that the 
object of vesting in Congress the power to regulate com- 
merce with foreign nations and among the States was to 
insure uniformity of regulation against conflicting and dis- 
criminating State legislation.” 

And further down, on page 457, it 1s said: 

“And after an examination of the causes which led to the 
adoption of the Federal Constitution, one of the principal of 
which was the necessity for the regulation of commerce and 
the laying of imposts and duties by a single government, 
the court say: ‘But whatever may be the motive for the tax, 
whether revenue, restriction, retaliation, or protection of do- 
mestic manufactures, it is equally a regulation of commerce 
and, in effect, an exercise of the power of laying duties on 
imports, and its exercise by the States is entirely at war with 
the spirit of the Constitution and would render vain and 
uugatory the power granted to Congress in relation to those 
subjects. Can any power more destructive to the union 
and harmony of the States be exercised than that of iImpos- 
ing discriminating taxes or duties on imports from other 
States? Whatever may be the motive for such taxes, they 
cannot fail to beget irritation and lead to retaliation; and it 
is not difficult to foresee that an indulgence in such a course 
of legislation must inflame and produce a state of feeling 
that would seek its gratification in any measures regardless 
of the consequences.’ ” ) 

Such is the declaration of the Supreme Court of the United 
States of the spirit and scope of these constitutional provis- 
ions: That they are necessary to the harmony and repose 
of the States; that they are necessary to the equal justice 
and equal privileges of the citizens of all the States of this 
Union ; that they cannot be restricted at all, and that what- 
ever rule is made with reference to them must be a uniform 
rule by the Congress of the United States, acting as the 
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National Legislature, regulating and controlling the com- 
merce of the entire domain of the United States, with a view 
to do equal and exact justice between all the parts of the 
country and to take away any possibility of prejudice or any 
suggestion of injustice or discrimination by one as against 
another. ‘That being so, it is manifest that any regulation 
upon this subject must be a regulation by Congress in its 
capacity as the National Legislature. 

Now, could Congress, if it had been so disposed, have dele- 
gated to the Legislative Assembly of this District the power 
to pass any such law? That is not an open question in thig 
court. In the case of the District vs. Waggaman (4 Mackey, 
335) this court said : 

“In Roach vs. Van Riswick, 7 Wash. Law Rep., 496, this 
court held that the very broad terms in which the organic 
act of 1870 granted legislative powers to the Legislative As- 
sembly had the effect to clothe that body with only such 
powers as might be given to a municipal corporation, and 
that it was not competent for Congress to delegate the larger 
powers of general legislation which it had itself received 
from the Constitution.” 

We have already shown by these extracts that this sub- 
ject-matter belongs to the larger power of general legislation, 
belongs to Congress as the legislature of the Nation. It could 
not, therefore, within this announcement delegate any such 
part of its general legislative power to a municipal legislative 
body. It is altogether outside the scope of a municipal 
body to legislate on this subject. It would be marvelous, 
indeed, if, when the Constitution strips all the States of this 
Union of power to legislate on this subject, it could be pre- 
tended that a municipal body could be clothed with any 
such faculty. If a State cannot do it, how can a body in- 
ferior toa State do it? How can it be said to be within 
the power of a municipal corporation, when it is not within 
the power of a sovereign State, to legislate upon this subject- 
matter? It would seem sufficient to stop at this point. 

But it has been said here in argument that, the Congress 
of the United States having the exclusive legislative power 
of this District of Columbia, there is no restriction upon its 
capacity to act as such Legislature. If the question were 
sefore the court in that aspect it would not be difficult to 
bay that it isa proposition that cannot be entertained by any 
who regard the comprehensive power of the Constitution, the 


a we . ¢ ra ‘ ° . 
’ ed .% * a : : 
; 5 <> ee Boat Be agi . aie eae = ; 
” . J Sek P ys ‘ ren . 7 x J ‘| : ee et i = 7%) e Ps 4 ; : 
‘of oe mo ad ign, ~ Ye | a 3 ; ate me ee ‘ae at a a es : <p mek OEE, he oe » _ # 
. . bP , We Fae ad , gn ee ry ry Se E aah * * Fin, x RS Lia te us . ¥ < Co ak: FS Ge y " at. ne ot A Re 4 
8 ¥ pe et . ae." i. i oT e : x 2 4 ‘ PA aLE * o s 5 3 ed rs NS i a y Wee Fetel. *> <p alll ? a ‘ 
eee ee > ce ee ge es re ; 2% ee : a Nia. «Ah iit ; Ah. a r. f tees aes x py ee ae We fo ee: 4 a A a ? 3) 7 Mit 
L as 7, et ee ae ty ee ¥ ai AS 4 B Neti, Fo J 4 ~ & sf se al i“ Meck, ch rat c te: YP” oe JS 2 tt 
ad 275 4 eS = ‘wane y ~ ee | i 3 # pas . eal ss SGP AD PTL ENE E OI op i 


ee 


vi ee 


; ete + aha ae Lgl 
et ee atl a i de ad 


eR eS Ir farm ee Menno ae 


14 


object for which it was formed, or the purposes for which 
this District of Columbia was dedicated to national uses, to 
maintain that a body may be established here in legis- 
lative form in antagonism to the rights of the various 
States of this Union. This community is not even a State. 
It is an organized body, to be legislated over by Congress 
alone. This District has surrendered its right of representa- 
tion, and that representation is vested in Congress, but still 
it is vested in Congress as the National Legislature, and it is 
to be exercised by Congress in subordination to the princi- 
ples of the Constitution of the United States. The argu- 
ment, pushed to its extreme, would simply be this: Con- 
gress is without constitutional restraint as to this District. 
The people are helpless and not under the sanctions or pro- 
tection of the Constitution of the United States at ali. The 
United States has here a foreign territory, in which it can 
legislate in antagonism to the interests of the States and in 
opposition to the policy which prevails in the Constitution, 
obligatory upon the States in their intercourse with one 
another to do equal and exact justice, one as to the other 
and each as to all. Such an argument cannot have anv 
sanction at the hands of this court. This District is set 
aside and dedicated to the uses of the Nation, and if there 
be anywhere on the face of the earth a locality where no 
discrimination should be made as against the rights of any 
of the States or any citizens of the United States it should 
be upon this soil, where all are equal, on which each citizen 
has an equal right, and in which each State has an equal 
right as regards all the other States and as regards the 
United States itself. This territory is dedicated simply as a 
temple of justice, as a temple where the liberties of the Na- 
tion are to be sacredly preserved, and it is for that purpose 
that it should be exempt from hostile control or the possi- 
bility of antagonism with the purposes of the Union. Con- 
gress was vested with the power of exclusive legislation for 
this District, but not at all for the purpose of enabling it to 
legislate in any manner in hostility to the rights of any of 
the States of the Union. Can it be supposed for an instant 
that any of the States would have ceded to the Government 
of the United States a district for the seat of its government 
in which hostile legislation should be exercised towards the 
interests of the citizens of those States or the citizeus of their 
sister States? We cannot suppose such a thing possible. 
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We cannot suppose that when the Congress was vested with 
power to legislate over this District it was clothed with any 
power to act as such legislature in hostility to the rights of 
the States, or to do anything regarding the interests of the 
citizens of one State which any State of the Union could not 
do with regard to the citizens of any other State. We are 
subject to the Constitution of the United States. Here, if 
anywhere, the Constitution should be venerated, and the 
most sedulous regard should be had for each and all of its 
provisions, and we should rejoice that we are under its pro- 
tection. We should rejoice that we are set apart for the 
purpose of ministering at the temple of justice, the temple of 
“Equality of Laws,” which has been established in our 
midst. 

It seems impossible, therefore, to argue from the fact that 
Congress has exclusive legislation over this District that it 
lias the power of the tyrant through this District over the 
States of the Union. The whole idea is utterly inconsistent 
with the spirit of our institutions, utterly inconsistent with 
the object for which the Constitution was formed and for 
which this District or county was set apart for the uses of the 
General Government. Therefore,evenif Congress had under- 
taken, with regard to this District, in its general capacity as the 
legislature for the District, to pass such a law it would have 
been outside the power of Congress so to do, because as a 
national legislature it can only legislate under the com- 
mercial power upon the principle of uniformity, which is to 
pass laws equally operative upon any, every, and all parts 
of the Union, and therefore any discrimination in favor of 
this community would be in violation of the spirit if not the 
letter of the Constitution of the United States. 

jut we need not go that far for the purposes of this case. 
lt was only necessary to speak to it for the purpose of re- 
pealing the argument and making it be see how we regard 
the relations of this community to the legislative power of 
Congress and to the several States of the Union. Itisenough 
for the purposes of this cause to say that the delegated power 
to the Legislative Assembly of this District was the delega- 
tion only of municipal power, and that any attempt to legis- 
late in this repect is ultra vires. A municipality, as it is, is 
ultra vires the power of a State of this Union. 

‘or these reasons the court is of opinion that the prosecu- 
tion was without authority ; that, so far as this law operates 
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on this class of cases, it is null and void, and that the pris- 
oner must be discharged from custody. 

But it is necessary to add that this decision on this branch 
of the law is not at all inconsistent with the decision that 
was made in the case of Waggaman, where it was held that 
the Legislative Assembly was empowered to impose a license 
tax upon the people doing business within the District of 
Columbia. All occupations which are limited to the Dis- 
trict of Columbia are subject to the taxing power. That is 
what was held in that case, and there is nothing in this case 
at all inconsistent with it. If this party had taken out a 
license for the District for the purpose of soliciting business 
within the District for sales by people within the District he 
night have been subject and would have been subject to the 
license law; but upon the face of this information it appears 
affirmatively that his exclusive business was to act as the 
agent of citizens of otlier States, soliciting contracts of sale 
for goods within those States thereafter to be brought under 
the dominion and within the control of the taxing power of 
the District. Therefore there is no inconsistency between 
the two decisions. They are entirely harmonious, and there 
can be no difficulty in maintaining that in the aspect in 
which this case is presented it is directly in the face of the 
decision in Robbins vs. The County of Shelby, directly in 
opposition to the whole current of decisions upon the com- 
mercial power of the United States as expounded by the 
Supreme Court of the United States, and cannot be per- 
mitted to stand at law. 
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on this class of cases, it is null and void, and that the pris- 
oner must be discharged from custody. 

But it is necessary to add that this decision on this branch 
of the law is not at all inconsistent with the decision that 
was made in the case of Waggaman, where it was held that 
the Legislative Assembly was empowered to impose a license 
tax upon the people doing business within the District of 
Columbia. All occupations which are limited to the Dis- 
trict of Columbia are subject to the taxing power. That is 
what was held in that case, and there is nothing in this case 
at all inconsistent with it. If this party had taken out a 
license for the District for the purpose of soliciting business 
within the District for sales by people within the District he 
night have been subject and would have been subject to the 
license law; but upon the face of this information it appears 
affirmatively that his exclusive business was to act as the 
agent of citizens of other States, soliciting contracts of sale 
for goods within those States thereafter to be brought under 
the dominion and within the control of the taxing power of 
the District. Therefore there is no inconsistency between 
the two decisions. They are entirely harmonious, and there 
can be no difficulty in maintaining that in the aspect in 
which this case is presented it is directly in the face of the 
decision in Robbins vs. The County of Shelby, directly in 
opposition to the whole current of decisions Upon the com- 
mercial power of the United States as expounded by the 
Supreme Court of the United States, and cannot be per- 
mitted to stand at law. 
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IN THE 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1888. 


a 


STOUTENBERG, &c., PLAINTIFF IN ERROR, 
vs. 


HENNICK, DEFENDANT IN ERROR. 


> 


WRIT OF ERROR FROM THE SUPREME COURT OF 
THE DISTRICT OF COLUMBIA. 


I 
BRIEF FOR DEFENDANT IN ERROR. 


Defendant was convicted by the Police Court of the Dis- 
trict for violation of Section 21, Acts of Legislative Assembly 
of 1871, Session 1, page 93, as follows: 


“That every person residing in the District of Columbia, 
whose business it is, as agent for non-resident manufacturers 
or wholesale dealers to offer for sale merchandise, shall be 
regarded as commercial agents, pay a license of $250, ete.”— 
Acts, Sess. 1, p. 93. 


The facts alleged against Defendant in Error, were that he 
was engaged as agent for certain dealers, non-residents of the 
District, in offering for sale merchandise which was not 
located in the District, but sales of which located in some of 
the States, he was negotiating for such non-residents by 
sample and otherwise, 


2 


The District Supreme Court in discharging the appellee 
decided : 


1. That Congress in the Acts creating the legislative 
authority of the District, had granted only municipal author- 
ity, and this did not authorize the law under which the 
Defendant in Error was convicted, and that the law was void. 

2. That Congress in the exercise of its power of exclusive 
legislation over the District had no power to delegate any 
such authority. It is a regulation of Interstate commerce, 
and cannot be so delegated. Counsel for Defendant in Error 
consider this whole subject so covered by decisions of the 
Supreme Court that assistance of counsel, by extended argu- 
ment, is not only not needed, but would be impertinent. 

They can give no better reasons for the affirmance of the 
judgment below than to quote the language of the learned 
Court, which, sitting with a full bench, unanimously ren- 
dered : 


“ But to tax the sale of such goods, or the offer to sell them, 
before they are brought into the State, isa very different 
thing, and it seems to us clearly a tax on interstate commerce 
itself. It is strongly urged, as if it were a material point in 
the case, that no discrimination is made between domestic 
and foreign drummers—those of Tennessee and those of other 
States ; that all are taxed alike. But that does not meet the 
difficulty. Interstate commerce cannot be taxed at all, even 
though the same amount of tax should be laid on domestic 
commerce, or that which is carried on solely within the State. 
This was decided in the case of State freight tax cases, 15 
Wall, 232. The negotiation of sale of goods which are in 
another State for the purpose of introducing them into the 
State in which the negotiation is made is interstate com- 
merce. A New Orleans merchant cannot be taxed there for 
ordering goods from London or New York, because in the one 
ease it isan act of foreign, and in the other an act of inter- 
state commerce, both of which are subject to regulation by 
Congress alone. 

“Such is the declaration of the Supreme Court of the 
United States of the spirit and scope of these constitutional 
provisions: That they are necessary to the harmony and re- 
pose of the States; that they are necessary to the equal justice 
and equal privileges of the citizens of all the States of this 
Union; that they cannot be restricted at all; and that what- 
ever rule is made with reference to them, must be a uniform 
rule by the Congress of the United States, acting as the 
National Legislature, regulating and controlling the commerce 
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of the entire domain of the United States, with a view to do 
equal and exact justice between all the parts of the country, 
and to take away any possibility of prejudice or any sugges- 
tion of injustice or discrimination by one as against another. 
That being so, it is manifest that any regulation upon this 
subject must be a regulation by Congress in its capacity as 
the national legislature. 

“ Congress was vested with the power of exclusive legisla- 
tion for this District, but not at all for the purpose of ena- 
bling it to legislate inany manner in hostility to the rights of 
any of the States of the Union. Can it be supposed for an 
instant that any of the States would have ceded to the Govy- 
ernment of the United States a district for the seat of its 
Government in which hostile legislation should be exercised 
toward the interests of the citizens of those States or the 
citizens of their sister States? We cannot suppose such a 
thing possible. We cannot suppose that when the Congress 
was vested with power to legislate over this District it was 
clothed with any power toactas such Legislature in hostility 
to the rights of the States, or to do anything regarding the 
interests of the citizens of one State which any State of the 
Union could not do with regard to the citizens of any other 
States. We are subject to the Constitution of the United 
States. Here, if anywhere, the Constitution should be vener- 
ated, and the most sedulous regard should be had for each 
and all of its provisions, and we should rejoice that we are 
under its protection; we should rejoice that we are set apart 
for the purpose of ministering at the temple of justice, the 
temple of ‘Equality of Laws,’ which has been established in 
our midst. 

“It seems impossible, therefore, to argue from the fact 
that Congress has exclusive legislation over this District that 
it has the power of the tyrant through this District over the 
States of the Union. The whole idea is utterly inconsistent 
with the spirit of our institutions, utterly inconsistent with 
the object for which the Constitution was formed, and for 
which this District or countv was set apart for the uses of 
the general Government. Therefore, even if Congress had 
undertaken, with regard to this District,in its general capacity 
as the Legislature for the District, to pass such a law, it 
would have been outside the power of Congress so to do, be- 
cause, as a national Legislature, it can only legislate under 
the commercial power upon the principle of uniformity, 
which is to pass laws equally operative upon any, every ani 
all parts of the Union, and therefore any discrimination in 


favor of this community would be in violation of the spirit if 
not the letter of the Constitution of the United States. 

“ But we need not go that far for the purposes of this case. 
It was only necessary to speak of it for the purpose of repel- 
ling the argument, and making it be seen how we regard the 
relations of this community to the legislative power of Con- 
gress and to the several States of the Union. 

“It could not, therefore, within this announcement, delegate 
any such part of its general legislative power and as regards 
the United States itself, this territory is dedicated simply 
as a temple of justice, as a temple where the liberties of the 
Nation are to be sacredly preserved; and it is for that purpose 
that it should be exempt from hostile control or the possibil- 
ity of antagonism with the purposes of the Union. It is 
enough for the purposes of this cause to say that the delega- 
ted power to the legislative assembly of this District was the 
delegation only of municipal power, and that any attempt to 
legislate in this respect is wltra vires, a municipality as it is, 
ultra vires the power of a State of this Union. 

“So far as this law operates it is null and void.” 

Whatever can be said of the power if exercised by Congress 
to tax sales or negotiation of sales in the District when made 
for or by non-residents, there is in this case no grant of 
power from Congress, except the general powers given to the 
Legislature of the District. 

This is a grant of municipal power, and the Legislature 
cannot legislate on general subjects, nor could Congress so 
authorize ‘it. 
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Roach vs. Van Riswick, 4 MacArthur, 171. 

Cooper vs. District, 4 MacArthur, 250. 

District vs. Waggaman, 4 Mackey, 33: 
R.8. D. C. 

Dunphy vs. Kleismidt, 11 Wallace, 610. 

In Re. Hennick, 7 Central Reporter, 357. 
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, Section 93, 


If Congress had made it itself it would still be tax on the 
commerce of the States to support local expenses of the 
District, and this cannot be done. 


Cooley, Con. at Law, 499. 


A municipality can have no greater power than a State, and 
this Court has decided that a State has no such power. 


Walling vs. Michigan, 116 U.S., 456. 


_ Ex Parte Stockton, 33 Fed. Rep., 95. 
Rollins vs. Shelby, 120 U. S., 489. 
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Fargo vs. Michigan, 121 U.S., 230. 
Steamship Co. vs. Pa., 122 U.S., 326. 

Robbins vs. Shelby Co., U.S. 

The Interstate cases during the present term. 


If a State cannot tax, Congress could not authorize the. 
District to do so under the power to regulate commerce. 

Such regulation must be equal and general, and under 
neither of powers of Congress, as exclusive legislature or as 
regulator of commerce, could it grant to such citizens or 
aliens as choose to conduct business in the District as 
residents thereof a monopoly of trade by taxing, restricting 
or prohibiting the citizens of the States of the Union in 
nevotiating sales within the District. 

That the common capital of the Union should have barriers 
erected not against enemies in arms, but against the citizens 
of the Union desiring lawful and beneficent trade, has long 
been a vexatious scandal. 

Large numbers of such citizens desire so to trade, and have 
in the past been either debarred from so doing by this taxa- 
tion which gave so great an advantage to the resident trader, 
who could freely buy his goods in any State and sell in the 
District without commercial agents, or they have been har- 
assed by arrests, watched by detectives, or have paid large 
sums year after year under threat of fine and imprisonment. 

The rights and interests of large numbers of citizen traders 
and manufacturers in many of the States, not less than the 
personal liberty of the Defendant in Error, are involved in 
this case. 

And counsel urge that it should be advanced and heard at 
the present term, and this mischievous and illegal legislation 
and action at once stopped by the authoritative mandate of 
this Honorable Court 

FRANCIS M. DARBY, 
SKIPWITH WILMER, 
GUION MILLER, 

JOHN HENRY KEENE, Jr. 
ARCHIBALD STIRLING, 
HENRY WISE GARNETT, 


Counsel for Defendant in Hrror. 
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Brief in behalf of the Defendant in Error. 


GUION MILLER, 
For the Defendant in Error. 
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WILLIAM J. HENNICK. 
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Brief in behalf of the Defendant in Error. 


William J. Hennick, a citizen of Baltimore, in the 
State of Maryland, was engaged in business in 
Washington, D. C., as a commercial agent, or drum- 
mer, representing the Baltimore firm of Lyon, Conk- 
lin & Co. He was arrested and held in custody for 
an alleged violation of the act of the late Legisla- 
tive Assembly of the District of Columbia,of August 
23d, 1871, as amended by the act of June 20th, 1872, 
which provides that no person shall engage in the 
business of a commercial agent without first having 
taken out a license. After conviction the defendant 
sued ont a writ of habeas corpus, and was discharged 
by the Supreme Court of the District of Columbia, 
the Court in General Term holding that the law was 
unconstitutional and void. From that decision this 
proceeding in error is brought. | 


This Court has expressly decided that a law im- 
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posing a license tax upon commercial agents, or 
drummers, selling goods, by sample or otherwise, 
for non-resident firms or business houses isa regula- 
tion of commerce. 
Robbins vs. Shelby County Taxing District, 
120 U. S., 489; 
Asher vs. Texas. Decided October 29th, 1888. 


These decisions further establish the fact that such 
a law enacted by a State Legislature is a regulation 
of interstate commerce, and is unconstitutional and 
void, being in conflict with Article I, Section 8, 
Clause 3 of the Constitution, which gives to Con- 
gress exclusive power to regulate commerce among 
the several States.* 

It is claimed, however, that these decisions are not 
applicable to this case, because the law under which 
this arrest was made was enacted by the Legislative 
Assembly of the District of Columbia, as the duly 
authorized agent of Congress, and was, therefore, 
in effect, the law of Congress. 

We contend that the Legislative Assembly was not 
the agent of Congress for any such purpose ; that 
any attempt on its part to ‘‘ regulate commerce’’ was 
ultra vires, and of no effect. 


The Legislative Assembly, by the very terms of the 
organic act, was given only municipal powers. 


‘*The District is created a government by the 
name of the District of Columbia, by which 
name it is constituted @ body corporate for mu- 
nicipal purposes, and may contract and be con- 
tracted with, sue and be sued, plead and be im- 
pleaded, have a seal, and exercise all other 
powers of a municipal corporation not inconsist- 


a 


" 

» 
ent with the Constitution and laws af the United 
Slates and the provisions of this title.”’ 


Section 2. Revised Ntatutes of the District of Co- 
lumbia. 


The Supreme Court of the District of Columbia 
has so construe dthis delegation of power. 
Roach vs. Van Riswick, 4 MacArthur, 171; 


District of Columbiavs. Waggaman, 4 Mackey, 
QQ 
aD) me ~)« 


The principles governing this question have been 
fully settled by the decision in the case of Cohens vs. 
Virginia, 6 Wheat., 441. That was a case consider- 
ing the extent of the grant of power by Congress to 
the Corporation of Washington. In delivering the 
opinion, Judge Marshall says: 


‘‘TIn inguiring into the extent of the power 
granted to the corporation of Washington, we 
must first examine the words of the grant. We 
find in them no expression which looks beyond 
the limits of the city. The powers granted are 
all of them local in their nature, and all of them 
such as would, in the common course of things, 
if not necessarily, be exercised within the city. 
The subject on which Congress was employed 
when framing this act was a local subject, * * * 
the formation of a separate body for the man- 
agement of the internal affairs of the city, for 
its internal government, for its police. Con- 
cress must have considered itself as delegating 
to this corporate body powers for these objects, 
and for these objects solely. In delegating 
these powers, therefore, it seems reasonable to 
suppose that the mind of the legislature was di- 
rected to the city alone, to the action of the being 
they were creating, within the city, and not fo 
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any extra territorial operations. In describing 
the powers of such a being, no words of limita- 
tion need be used. They are limited by the sub- 
ject. But if it be intended to give its acts a 
binding efficacy beyond the natural limits of its 
power, “and within the Jurisdiction of a distinet 
power, we should expect to find in the language 
of the incorporating act some w ords indicating 
such intention. ° ° ° ” ' 

If this would be the reasonable construction 
of corporate powers generally, it is more especi- 
ally proper in a case where an attempt is made 
so to exercise those powers as to control and 
limit the penal laws of a State.’’ 
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Section 49 of the Revised Statutes of the District 
of Columbia, is as follows: 
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‘‘The legislative power of the District shall 
extend to all rightful subjects of legislation 
within the District, consistent with the Constitu- 
tion of the United States and the provisions of 
this title, subject to all the restrictions and 
limitations imposed upon the States by the tenth 
section of the first article of the Constitution of 
the United States.’’ 
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And section 93 provides: 


‘*The Constitution and all the laws of the 
United States which are not locally inapplicable 
shall have the same force and effect within the 
District as elsewhere within the United States.’ 
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In the face of these two provisions can it be success- 
fully maintained for an instant, that Congress au- 
thorized a subordinate municipal government to pass 
a license tax law directly effecting the commerce of 
the States (as in the case at bar. the State of Mary- 
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land), when a Sovereign State is expressly prohib- 
ited from passing such a law by the terms of the 
Constitution? Is not that prohibition beyond all 
doubt equally applicable to the District of Columbia? 
Is not the reason for the inhibition as manifest ? 

This legislation is not contined in its operation to 
the District of Columbia. It is a tax levied for the 
support of the government of the District of Colum- 
bia, in this case upon the commerce of the State of 
Maryland. We have then a municipal government 
demanding tribute of a sovereign State. Such en- 
actments are surely not within the scope of muni- 
cipal powers as limited by the decision in Cohens vs. 
Virginia, cited above. 

If the legislative assembly could pass this law, it 
couki totally exclude the commerce of the States. 

Brown vs. Maryland, 12 Wheat., p. 489. 


We claim that Congress not only did not, but could 
not delegate to the Legislative Assembly any of its 
power to regulate commerce. This power belongs to 
it as the Legislature of the Nation, and Congress can- 
not abdicate its general national powers. 


‘*OQne of the settled maxims in constitutional 
law is, that the power conferred upon the legis- 
lature to make laws cannot be delegated by that 
department to any other body or authority. 
Where the sovereign power of the State has 
located the authority, there it must remain ; 
and by the constitutional agency alone the laws 
must be made until the constitution itself is 
changed. The power to whose judgment, wis- 
dom, and patriotism this high prerogative has 
been intrusted cannot relieve itself of the respon- 
sibility by choosing other agencies upon which 
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the power shall be devolved, nor can it substi- 
tute the judgment, wisdom, and patriotism of 
any other body for those to which alone the peo- 
ple have seen fit to confide this sovereign trust.”’ 
Cooley’s Constitutional Limitations, p. 116, 
citing numerous authorities. 
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In the case of The District vs. Waggaman, 4 


Mackey, 333, the Supreme Court of the District of 
Columbia makes use of this language: 
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“Tn Roach vs. Van Riswick, 4 MacArthur, 
171, this Court held that the very broad terms 
in which the organic Act of 1870 granted powers 
to the Legislative Assembly had the effect to 
clothe that body with only such powers as might 
be given to a municipal corporation, and that it 
was not competent Jor CONGTESS lo delegate the 
larger powers of general legislation which it had 
itself received from the Constitution.’ 
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If, then, Congress could not clothe the Legislative 
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Assembly with this power, its action in passing this 
portion of the License Law was utterly void, and 
could not gain any validity from the tacit acquies- 


te age 


cence of Congress. 

The rule of ‘‘ratification’’ is laid down in the case 
of Mattingly vs. The District of Columbia, 97 U. 8., 
689. 

Jongress can only ratify an unauthorized action, 
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when it can give authority to act. 
Cooley’s Constitutional Limitations, p. 371. 


It is contended that Congress has adopted this 
legislation by its several acts in part amending and 
in partrepealing the actof the Assembly. We sub. 
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mit that this position is untenable. The actin ques- 
tion contained many distinct provisions, most of 
which were proper subjects of the Assembly’s legis- 
lation. Congress saw fit to modify some and repeal 
other of these legitimate provisions, without in 
any way acting upon those which were unauthorized 
and therefore void. This clearly would not give any 
validity to these provisions which they did not 


originally possess. 


But even though Congress had formally passed 
this law, and it had been regularly approved by the 
President, with all the forms prescribed for the en- 
actment of laws of the Unite | States, we contend it 
would still be inoperative, because of its violation 
of the fundamental requirement of all such legisla- 
tion, to wit: that of wniformity throughout the 
limits of the country. 

Ex. Bank of Columbus vs. Hine, 3 Ohio St. 1; 
Cited in Gilman vs. Sheboygan, 2 Black, 510. 


True, Congress has been given exclusive jurisdic- 
tion over the District of Columbia in all cases what- 
soever. But the term ‘‘exclusive jurisdiction simply 
designates Congress as the only law-making body, 
without indicating in the least what laws may be 
made,’ and the expression, ‘‘in all cases whatsoever, 
must be construed to mean all cases in which any 
legislation is possible.”’ 

Pomeroy Constitutional Law, & 492. 


And when Congress does act, it is as the National 
Legislature, and is subject to all the express or im- 
plied restrictious and limitations of the Constitution. 
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‘‘In the enumeration of the powers of Con- 
gress, which is made in the 8th section of the 
first article, we find that of exercising exclusive 
legislation over such District as shall become the 
seatof Government. This power, like all others 
which are specified, is conferred on Congress as 
the legislature of the Union; for, strip them of 
that character, and they would not possess it. 
In no other character can it be exercised. In 
legislating for the District, they necessarily 
preserve the character of the legislature of the 
Union; for it is inthat character alone that the 
Constitution confers an them this power of ex- 
clusive jurisdiction.”’ 

Cohens vs. Virginia, 6 Wheat., 424. 


In legislating in regard to regulations of com- 
merce among the States, as in the case of the consti- 
tutional provision as to direct taxes, the District of 
Columbia and the territories are to be included. 

Gibbons vs. Ogden, 9 Wheat., 194-196. 


All such regulations, therefore, must be uniform 
throughout the country. This law must either be 
impartially applied to every man who engages in the 
business of a drummer, or it cannot be enforced 
against any one. 

The language of the Supreme Court on this subject 
—emphatic and oft repeated as it has been,—is but 
an expansion of that of the Constitution itself. 

Art. 1, Sec. 8, clause 1 provides that, ‘‘All duties, 
imposts and excises shall be uniform throughout the 
United States.’’ 

Chief Justice Marshall, in the case of Loughbor- 
ough vs. Blake, 5 Wheat., 319, says: ‘‘The power, 
then, to lay and collect duties, imposts, and excises, 


‘) 


may be exercised, and must be exercised throughout 
the United States. Does this term designate the 
whole, or any particular part of the American Em- 
pire ? Certainly this question can admit of but one 
answer. It is the name given to our great republic 
which is composed of States and territories. The 
District of Columbia, or the territories west of the 
Missouri, is not less within the United States than 
Maryland or Pennsylvania, and it is not less neces- 
sary, on the principles of our Constitution, that uni- 
formity of imposts, duties, and excises should be ob- 
served in one than in the other. Since then the 
power to lay and collect taxes is obviously co-exten- 
sive with the power to lay and collect duties, imposts 
and excises, and since the latter extends throughout 
the United States, it follows that the power to im- 
pose direct taxes also extends throughout the United 
States.”’ 

Article I Section 9, clause 6 of the Constitution 
provides that ‘‘No preference’ shall be given by any 
regulation of commerce or revenue to the ports of 
one State over those of another.”’ 

See Gibbons vs. Ogden, 9 Wheat., 191. 


Passenger cases, 7 How., 405. 


Now, if this License Law does give, or may give 
the city of Baltimore any preference over the city of 
W ashington, or the reverse, it is in violation of this 
clause of the Constitution. 

This license tax is, moreover, a tax on the articles 
to be sold by the drummer. 

Brown vs. Maryland, 12 Wheat., 444, 448. 
Cook vs. Pennsylvania, 97 U. S.. 566. 
License Tax Cases, 5 Wall., 462. 
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Wilson vs. Missouri, 91 U.8., 275 
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And direct taxes must be laid by the rule of ap- 
portionment ; all others by the rule of uniformity. 
License Tax Cases, 5 Wall., 462. 
Veazie Bank vs Fenno, 8 Wall., 533. 
Sehol Y VS. Rew. 93 Wall... 381. 


Cooley’ s Constitutional Limitations, p. 495. 


But the particular point in question here is ex- 
pressly covered by the opinion of Justice BRADLEY in 
the ease of Robbins vs. She lby Connty Taxing Dis- 
trict, 120 U. $., 489. He says: ‘**In a word, it may 
be said that in the matter of interstate commerce the 
United States are but one country, and are, and must 
be subject to one system of regulation, and not toa 
multitude of systems.’’ Andagain, ‘‘ If the selling 
of goods by sample, and the employment of drum- 
mers for that purpose, injuriously affect the local 
interests of the States, Congress, if applied to, will 
undoubtedly make such reasonable regulations as 
the case may demand. And Congress alone can do 
it: for itis obvious that such regulations should be 
based on a uniform system applicable to the whole 
country, and not left to the varied, discordant or 
retaliatory enactments of forty different States.’’ 

And, again, in thewords of Justice BRADLEY, in the 
case of Ward vs. Maryland, 12 Wall., 418: 


“It will not be denied that that portion of 
commerce with foreign countries and between 
the States, which consists of the transportation 
and exchange of commodities, is of national iim- 
portance, and admits and requires uniformity of 
regulation.”’ 

see also Welton Vs. Missouri, ] U. a, 275. 

Cited and approved in Tiernan vs. Rinker, 

102 U. 8., 128. 


In respect of commerce among the States which 
consists of transportation, purchase, sale and ex- 
change of commodities, ‘‘there can of necessity be 
only one system or plan of regulations, and that 
Congress alone can preser:be.’’ 

Mobile County Vs. Kimball. Lov U. S.. O91: 
Ferry Co. vs. Pennsylvania, 114 U. 8., 196; 
Brown vs. Houston, 114 U. 8., 622; 

Walling VS. Michigan, 116 U. S., 446; 
Pickard vs. Pullman Co., 117 U. 3., 34. 


The whole theory of the Constitution is that all 
commercial regulations should be uniform. That 
there should be absolute freedom, within the United 
States, from every kind of local discrimination or 
restriction. One of the great defects of the Articles 
of Confederation was to be cured, and the language 
of the Constitution on this subject is broad. The 
States are to be allowed the freest intercourse, and 
no one State can discriminate against another. Con- 
gress itself is expressly restrained. ‘‘ No taxor duty 
shall be laid on articles exported from any State,”’ 
and ** No preference shall be given by any regulation 
of commerce or revenue to the ports of one State 
over those of another.”’ The spirit of these restric- 
tions, if not the letter, would surely cover this case. 

That this law requiring a license tax places a re- 
striction upon the commercial operations of the busi- 
ness firms of the State of Maryland is most certain. 
That it does, in effect, place a tax upon the articles 
intended to be shipped by those firms from the State 
of Maryland to the District of Columbia is equally 
clear. Does the Constitution of the United States 


contemplate any such legislation / 
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We confidently contend that it does not. 


If Congress 7s granted this extraordinary power, 
we submit: 

That it is confided to it only as the National Leg- 
islature, and is subject to the Constitutional restric- 
tion that all such legislation shall be uniform in its 
operation throughout the limits of the United States; 

That in exercising this power, Congress is limited 
to the single method of enacting laws prescribed by 
the Constitution, and cannot make use of the instru- 
mentality of a municipality created merely for local 
purposes, 

That the grant by Congress of municipal powers 
to the District of Columbia did not confer upon the 
Legislative Assembly any of the National functions 
of Congress, and its action in thus attempting to re- 
strict commerce between the States and the District 
of Columbia was absolutely void. 


GUION MILLER, 
For the Defe ndant in Hrror. 
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|v 
We confidently contend that it does not. 


If Congress 7s granted this extraordinary power, 
we submit: 

That it is contided to it only as the National Leg- 
islature, and is subject to the Constitutional restric- 
tion that all such legislation shall be uniform in its 
operation throughout the limits of the United States; 

That in exercising this power, Congress is limited 
to the single method of enacting laws prescribed by 
the Constitution, and cannot make use of the instru 
mentality of a municipality created merely for local 
purposes, 

That the grant by Congress of municipal powers 
to the District of Columbia did not confer upon the 
Legislative Assembly any of the National functions 
of Congress, and its action in thus attempting to re- 
strict commerce between the States and the District 


of Columbia Was absolutely void. 


GUION MILLER. 
For the Defendant in Hrror. 
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THE BATE REFRIGERATING CO. VS. GEORGE H. HAMMOND & CO. | 


] UniTep STATES OF AMERICA, | 
, : > SS 
Massachusetts District, } 


At a circuit court of the United States for the first circuit, begun 
and holden at Boston, within and for the district of Massachusetts, 
on Monday, the sixteenth day of May, in the year of our Lord one 
thousand ¢ loht hundred and elghty-seven, the fifteenth day of said 
May happening on a Sunday, before the Honorable Le Baron Bb. 
Colt, circuit judge. 


Bate RerriGERATING Company, Compiainant, 
v. In Equity. 
GEORGE H. HAMMOND AND Company, Defendant, 


The bill of complaint in this cause was filed in the clerk’s office 
on the sixteenth day of December, A. D.1886,and was duly entered 
he October term of this court, A. D. 1886, and is in the words 


fil 
figures following: 


I 
} 
ana 


Bill ot Complaint. ( Filed Dee. L6, LSS6.) 


To the honorable the judges of the circuit court of the United States 
in and for the district of Massachusetts: 

The bate Refrigerating C ompany, a corporation duly organized 

under the laws of the State of New York and a citizen of the 
2 sald State, having its p Fined pal place of business in the city 

of New York, in said State, brings this its bill of complaint 
against George H. Hammond and C ompany, a corporation duly or- 
ganized under the laws of the State of Michigan and a citizen of the 
said State of Michigan and doing business through its managing 
agent, Nathaniel B. Plumer, and having a usual place of business at 
the city of Boston, in the State of Massachusetts, within said dis- 
trict. 

And thereupon your orator complains and says that heretofore 
and before the 20th day of November, 1877, John J. Bate, being 
then a citizen of the United States, was the original and first in- 
ventor of a certain new and useful improvement in_ processes for 
preserving meats during transportation and storage, not known or 
used by others in this country and not patented or described in any 
printed publication in this or any foreign country before his inven- 
tion or discovery thereof, and not in public use or on sale for more 
than two years prior to his application for a patent therefor. 

And your orator further shows unto your honors that the said John 
J. Bate, so being the inventor of said improvement, made applica- 
tion to the Commissioner of Patents, In accordance with the then 
existing laws of the United States, and complied in all respects with 
the conditions and requirements of said laws. 

And thereafter, on the 20th d: ay of November, 1577, letters patent 
of the United States, numbered No. 197,31 | signed, sealed, and exe- 
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cuted in due form of law, and bearing date the day and year last 
uforesaid, were issued to the said John J. Bate, whereby there was 

secured to him, the said John J. Bate, and to his heirs and 
3) assigns, for the term of seventeen years from the 20th day of 

November, 1877, the full and exclusive right of making, using, 
and vending the said improvement throughout the United, States 
and the territories. thereof, as by a certified copy of said letters pat- 
ent, in court to be produced, will more fully appear. 

And your orator further shows that by an instrument in writing 
bearing date November 22nd, 1877, and duly recorded in the Patent 
Office of the United States, the said John J. Bate assigned, trans- 
ferred, and set over unto the Bate Refrigerating Company, the com- 
plainant herein, all his right, title, and interest in and to the said 
letters patent and the invention thereby secured, the same being the 
full and entire right, title, and interest therein, as by the said in- 
strument of assignment, with the certificate of recording thereto 
affixed, or by a duly authenticated copy of such instrument of assign- 
ment, ready in court to be produced, will more fully appear. 

And your orator further shows that ever since the date of the said 
assignment it has been and now is entitled to all the rights, inter- 
ests, and privileges thereby secured unto it in and to the invention 
in the said letters patent particularly set forth, and is now, and ever 
since the date of said assignment has been, entitled to the exclusive 
right of making, using, and vending the said invention. 

And your orator further shows that on or about the 30th day of . 
November, 1877, a final decree was issued by the United States cir- 
cuit court for the southern district of New York in a suit in equity, 
in which your orator was complainant and Charles Snowden and 

Patrick McConville, comprising the firm of Snowden & 
4 McConville, were defendants, in which decree it was ordered, 

adjudged, and decreed that the aforesaid letters patent are 
good and valid in law. 

And your orator further says that in pursuance of said decree an 
injunction was issued in the said suit perpetually enjoining the de- 
fendants therein and their attorneys, clerks, agents, and workmen 
from using the process set forth in the said letters patent, or any 
other process substantially the same. 

And your orator further shows that on or about the 14th day of 
November, 1881, and after a full hearing of the parties, an inter- 
locutory decree was issued out of and by the United States circuit 
court for the district of New Jersey in a suit in equity brought by 
the complainant herein against Benjamin W. Gillett, Morrillo H. 
Gillett, and David Sherman, impleaded with the Cunard Steamship 
Company, as defendants, in which interlocutory decree it was 
ordered, adjudged, and decreed that the aforesaid letters patent are 
good and valid in law. 

And your orator further shows that in pursuance of the last- 
named decree an injunction was issued in the case perpetually en- 
joining the defendants therein and their attorneys, clerks, agents, 
and workmen from directly or indirectly infringing the said letters 
patent. 
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And your orator further shows that but for the infringement 
herein complained of, and others of like character, your orator would 
still be in the undisturbed possession, use, and enjoyment of the ex- 
clusive privilege secured by the said letters patent and in receipt 

and profits of the same. 
5 And your orator further shows unto your honors, as it is in- 

formed and believes, thatsince the 22nd day of November, 1877, 
the defendant herein named, well knowing all the facts hereinbefore 
set forth, and against the will of your orator and in violation of your 
orator’s rights under the said letters patent, has been and is now 
infringing the said letters patent within the district of Massachu- 
setts and elsewhere within the United States, by making, using, and 
vending the process of preserving meats described and claimed in 
the aforesaid letters patent, and is now and for time prior to the date 
of this bill has been engaged in the business of shipping fresh 
meat from the port of Boston to ports in Great Britain by means of 
the process described and claimed in the aforesaid letters patent; all 
which acts and doings are contrary to equity and good conscience 
and tend to the manifest injury of your orator in the premises. 


Amendment of Bill of Complaint. ( kiled Mareh 14, 1887 ; Allowed 
March 26, 1887.) 


Your orator is informed and believes, and therefore avers the fact 
to be, that as early as the year 1881, if not earlier, all.the shippers 
of fresh meats in refrigerators from the United States to Europe (all 
of whom were infringing the letters patent in suit), including Joseph 
Eastman, a citizen of the city and State of New York; Swift Broth- 
ers and Company, Francis Jewett and Company, and G. W. and N., 
Ik. Hollis, firms doing business in the city of Boston, State of 

Massachusetts; Martin, Fuller and Company, a firm doing 

6 business in the city of Philadelphia, State of Pennsylvania ; 

Daniel Toffey and Company, a firm doing business at Jersey 

City, in the State of New Jersey, and the defendants, B. W. Gillett 

et al.,in the aforesaid suit in the United States cireuit court for 

the district of New Jersey, entered into a corrupt and unlawful 

combination for the purpose of contesting all claims and suits under 

the letters patent of the United States No. 197,514, here in contro- 

versy, and conspired to deprive your orator of its rights under the 
said letters patent. 

That under the agreement entered into by the members forming 
such combination each member of the combination was to con- 
tribute and pay, according to the amount of business done by him, 
a certain share of the expenses attending the defence of any suit for 
the infringement of the aforesaid letters patent brought against any 
member of the combination; that such combination as early as the 
year 1881, if not earlier, undertook the defence of the aforesaid suit 
against B. W. Gillett et al., paying all the expenses connected with 
the defence of that suit and employing counsel who appeared for 
the defendants therein; that sach combination ever since its forma- 
tion has paid and is now paying all the expenses attending the de- 
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fence of the aforesaid suit against B. W. Gillett e¢ a/s. or in any way 
connected therewith; that early in the year 1885, if not sooner, the 
defendant in this suit, with full knowledge of the rights of your 
orator under the letters patent in controversy and in violation 
of the same, and with full knowledge of all the proceedings 
in the aforesaid suit against B. W. Gillett et als. and of the inter- 

locutory decree entered therein sustaining the said letters 
7 patent, became a member of such combination and had the 

benefit of all proceedings previously taken by or in behalf 
of such combination, and that ever since it became a member of 
such combination the defendant herein has paid and is still paving 
its proper share of the expenses attending the defence of the afore- 
said suit against B. W. Gillett e¢ als., which is still pending in the 
United States circuit court for the district of New Jersey, thereby 
becoming a privy to such case and bound by the interlocutory de- 
cree and other determinations therein. 

Your orator further shows that it is pretended by the defendant 
herein that the letters patent in suit have expired because of the 
expiration of a prior Canadian patent issued to the same inventor 
for the same invention. 

Your orator admits that letters patent of the Dominion of Canada, 
No. 69338, bearing date January 9, 1877,and purporting to have been 
issued on January 11, 1877, were granted to John J. Bate for cer- 
tain inventions or improvements in refrigerators, &c., the same in- 
cluding as one feature the invention secured by letters patent of the 
United States No. 197,314, here in suit, and that the said letters 
patent of the Dominion of Canada purport on their face to have 
been issued for a term of five years from and after January 9, 1877. 

Your orator, however, avers that application was made for the 
aforesaid letters patent of the United States No. 197,314 on the first 
day of December, 1876, while the application for the aforesaid letters 
patent of the Dominion of Canada was not made until the 19th day 

of December, 1876, as your orator is ready to prove. 
8 Your orator is further informed and believes, and there- 

fore avers the fact to be, that the aforesaid letters patent of 
the Dominion of Canada were not actually or legally issued nor the 
inventions or improvements theieby secured patented until on or 
about the 26th day of June, 1878, on or about which date a model 
of the invention, as required by law and from the filing of which 
no dispensation had been granted, was filed in the Patent Office of 
the Dominion of Canada, and that the aforesaid letters patent of 
the Dominion of Canada did not actually or legally issue nor were 
the inventions or improvements thereby secured patented until after 
the filing of such model, and that the said Canadian letters patent 
were not delivered to the applicant or his legal representatives until 
after the fling of such model. 

Your orator is further informed and believes, and therefore avers 
the fact to be, that on or about the 9th day of July, 1883, judgment 
was rendered by the superior court of the Province of Quebee, dis- 
trict of Montreal, Canada, in a suit brought by the Honorable Sir 
Alexander Campbell, in his quality of attorney general for the 
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Dominion of Canada, against John Jones Bate, trustee, declaring 
the aforesaid ietters patent of the Dominion of Canada null and 
void ab initio, as by a duly authenticated copy of which judgment, 
ready in court to be produced, will more fully appear; that there- 
after the aforesaid combination, including the defendant in this 
present case, and proceeding in the name of B. W. Gillett e¢ als., the 
defendants in the aforesaid suit pending in the United States cir- 

cuit court for the district of New Jersey, were permitted 
9 to intervene in the aforesaid suit in Canada and contest the 

judgment which had been rendered by the court voiding the 
Canadian patent. 

That thereafter, on or about the 30th day of June, 1886, judgment 
was rendered by the aforesaid court in Canada vacating and setting 
aside its previous judgment voiding the Canadian patent and de- 
elaring that the aforesaid letters patent of the Dominion of Canada 
were not null and void eh initio, but were, as a matter of fact, good 
and valid in law and then existing by virtue of the payment of the 
fees required by law and an act passed by the Parliament of the 
Dominion of Canada, assented to May 25th, 1885—46 Victoria, chap. 
19; and, further, that the aforesaid letters patent of the Dominion 
of Canada had not been issued on the 11th day of January, 1877, as 
set forth on their face, but were issued subsequent to the filing of 
the model,on or about the 26th day of June, 1878; all of which 
will more fully appear by a duly authenticated copy of the said 
judgment and of the pleadings and other papers in the case, ready 
in court to be produced. 

Your orator is further informed and believes, and therefore avers 
the fact to be, that according to an act of the Parliament of the 
Dominion of Canada, assented to May 25th, 1888—46 Victoria, 
chapter 19—the original term of the aforesaid letters patent of the 
Dominion of Canada was actually fifteen years instead of five years, 
and that by virtue of the due and proper payment of the fees re- 
quired by law the term of the aforesaid letters patent of the Domin- 

ion of Canada has not ceased or terminated and will not 
LO cease or terminate before the 9th day of January, LS92, as by 

a duly authenticated copy of said act of Parliament and of 
the said Canadian letters patent, together with the annexed certifi- 
cates of the payment of the fees required by law, ready in court to 
be produced, will more fully appear. 

lorasmuch as your orator can have no adequate relief except in 
this court, and to the end, therefore, that the defendant may, if it 
can, show why your orator should not have the relief hereby prayed, 
and may make a full disclosure and discovery of ail the matters 
aforesaid, and upon its corporal oath and according to the best and 
utmost of its knowledge, remembrance, information, and belief, full, 
true, direct, and perfect answer make to the matters hereinbefore 
stated and charged— 

And that the defendant may be decreed to account for and pay 
over the income or profits thus unlawfully derived from the viola- 
tion of your orator’s rights, and be restrained from any further 
violation of said rights, your orator prays that your honors may 
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grant a writ of injunction, issuing out of and under the seal of 
this honorable court, perpetually enjoining and restraining the said 
defendant, its clerks, attorneys, agents, servants, and workmen, from 
any further construction, sale, or use in any manner of said patented 
improvement or any part thereof in violation of your orator’s rights 


as aforesaid, and that the material now in possession or use of the 
said defendant may be destroyed or delivered up to your 
1] orator for that purpose. 


And that your honors, upon the rendering of the decree 
above prayed, may assess or cause to be assessed, in addition to the 
profits to be accounted for by the defendant as aforesaid, the dam- 
ages your orator has sustained by reason of such infringement, and 
that your honors may increase the actual damages so assessed to a 
sum equal to three times the amount of such assessment under the 


-circumstances of the wilful and unjust infringement by said defend- 


ant, as herein set forth. 

And your orator further prays that a provisional or preliminary 
injunction be issued restraining the said defendant from any further 
infringement of said letters patent pending this cause, and for 
such other and further relief as the equity of the case may require 
and to your honors may seem meet. 

May it please your honors to grant unto your orator not only a 
writ of injunction, conformable to the prayer of this bill, but also a 
writ of subpcena of the United States of America, directed to the 
said George H. Hammond and Company, commanding it on a day 
certain to appear and answer unto this bill of complaint, and to 
abide and perform such order and decree in the premises as to the 
court shall seem proper and required by the principles of equity and 
good conscience. 

Kk. M. JOHNSON, 


Solicitor for ¢ omplainant and of Counsel. 


BENJ. F. BUTLER, Of Counsel. 


12 Unitep Srates or AMERICA, ao 
Southern District of New York, {°””’ 


On this 11th day of December, 1886, before me personally ap- 
peared John J. Bate, president of the corporation complainant above 
named, who, being by me duly sworn, deposes and says that he is 
the president of the Bate Refrigerating Company, the corporation 
complainant, and that he has read the foregoing bill of complaint 
and knows the contents thereof, and that the same is true of his 
own knowledge, except as to the matters therein stated on informa- 
tion and belief, and as to those matters he believes it to be true. 


JOHN J. BATE. 


Sworn to before me this 11th day of December, 1886. 
[SEAL. | GEO. W. MIATT, 
Notary Public, Kings Co. 
Cert. filed in N. Y. Co. 


~J 
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On the twenty-second day of January, A. D, 1887, the following 
plea was filed : 


Defendant's Plea. (Filed Jan. 22, 1887.) 


The plea of George H. Hammond and Company, defendant, to 
the bill of complaint of the Bate Refrigerating Company, com- 
plainant, against this defendant. 


This defendant, not confessing any of the allegations in said bill 
of complaint to be true as the same are herein set forth, for plea to 
the whole of said bill says 
13 1. That on the ninth day of January, A. D. 1877, letters 
patent of the Dominion of Canada for the same invention as 
that set forth, described, and claimed in the letters patent No. 
179,314, in said bill of complaint mentioned, numbered 6938, were 
granted to the same John J. Bate mentioned in said bill of com- 
plaint for the term of five years from and after said ninth day of 
January, A. D. 1877. 

2. That prior to the grant of the patent No. 197,514, in said bill 
of complaint mentioned, the same invention had been patented in 
Canada by the said John J. Bate by letters patent of the Dominion 
of Canada numbered 6938, bearing date the ninth day of January, 
A. D. 1877, and granted for the term of five years from and after 
that date. 

3. That after the expiration of said patent No. 197,514, at the end 
of the term of five years for which said Canadian patent was granted, 
the circuit court of the United States for the district of New Jersey, 
upon being advised of the grant of said Canadian patent, vacated 
and set aside an injunction which it had theretofore granted against 
B. W. Gillett et al., which is the injunction mentioned in said bill 
of complaint. 

4. That subsequently and on or about the ninth day of July, A. 
D. 1883, the said John J. Bate and the said Bate Refrigerating Com- 
pany procured the rendition of a judgment by the superior court 
for Lower Canada declaring said Canadian patent number 6938 
void ab initio and vacating and setting the same aside. 

5. That said judgment of said superior court for Lower Canada 
being subsequently brought to the attention of the circuit court of 

the United States for the district of New Jersey, said court, 
14 on or about the twenty-fifth day of March, A. D. 1884, rein- 

stated the injunction against said B. W. Gillett e al. hereto- 
fore mentioned. 

6. That subsequently and on or about the thirtieth day of June, 
A. D. 1886, the said superior court for Lower Canada, in a suit 
wherein the Honorable Sir Alexander Campbell, minister of jus- 
tice and attorney general of the Dominion of Canada, said John J. 
Bate, and said B. W. Gillett et al. were parties, found and adjudged 
that its former judgment of July ninth, A. D. 1883, was procured by 
the fraud to the law and collusion of said John J. Bate and said 
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Bate Refrigerating Company deceiving the attorney general, the ad- 
vocates, and the court, and absolutely set aside and vacated said Juidg- 
ment. 

Wherefore this defendant says that it is advised that said patent 
number 197,314, in said bill of complaint mentioned, expired on the 
ninth day of January, A. D. 1882, and that this court sittmg as a 
court of equity has no jurisdiction to hear and determine an action 
in equity for the infringement of said patent, and prays the judg- 
ment of this honorable court whether it shall be compelled to make 
any other or further answer to said bill of complaint, and prays to 


-be hence dismissed with its reasonable costs and charges in this 


behalf most wrongfully sustained. 
10. H. HAMMOND & CO., 


GI 
By JAMES D. STANDISH, Sec’y. 
WM. B. H. DOWSE, 
Ss. N. ALDRICH, 
Solicitors for Defendant. 
GEO. H. LOTHROP, Of Counsel. 


15 On the fifth day of April, A. D. 1887, the following answer 
was filed : 


Answer. (Filed April 5, 1887.) 


The answer of George H. Hammond and Company, a corporation, 
defendant, to the amended bill of complaint of the Bate Refriger- 
ating Company, complainant, against this defendant. 


This defendant, saving and reserving to itself all manner of ben- 
efit and advantage of exception to the manifold errors and insuf- 
ticiencies of said amended bill of complaint, for answer thereunto 
or unto so much thereof as it is advised is necessary and material 
for it to make answer unto, answering, says: 

As to that part of said bill of complaint which refers to the 
alleged invention of said Jolin J. Bate, to the issue of letters patent 
of the United States No. 197,314, to the adjudication as to the valid- 
ity of said patent, and as to the infringement thereof by this 
defendant, this defendant says: 

1. This defendant admits that it is a corporation duly organized 
under the laws of the State of Michigan, and that it has an office 
and does business in the city of Boston, in the State of Massachu- 
setts. 

2. This defendant is informed and believes that tie complainant, 
The Bate Refrigerating Company, although it purports to be a 
corporation duly incorporated under the laws of the State of New 
York, is not really and legally a corporation, because the parties 
who have associated themselves together under the name of com- 

plainant have not associated together for any purpose or 

16 business for which under the laws of the State of New York 
a corporation may be legally formed. 

Z. This defendant, further answering, says that it is informed and 
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believes that a paper writing purporting to be letters patent of the 
United States No. 197,314, dated November 20, 1877, was issued to 
John J. Bate, as set forth in said bill of complaint. 

4. ‘This defendant, further answering, savs that it is not informed, 
save by said bill of complaint, whether the said John J. Bate as- 
signed said letters patent No. 197,314 to the complainant, and can 
neither admit nor deny the same, and leaves complainant to its proof 
thereof. 

do. This defendant, further answering on information and belief, 
denies that the said John J. Bate was the original and first inventor 
of the alleged invention pretended to be secured to him by said let- 
ters patent No. 197,514 or of any material or substantial part 
thereof and avers that prior to the alleged invention of said John J. 
Bate the saine or substantially the same process described and 
claimed in said letters patent was openly and publicly used in the 
United States by and known to the following-named persons at the 
following-named places, to wit: 3 

At the city of Boston, in the State of Massachusetts, by Lowell B. 
Hiscock, William B. Winslow, Charles H. Hiseock, Arthur Harring- 
ton, Samuel Ritchie, Nathan C. Mulliken, J. Frederick J. Johnson, 
Marlborough Williams, George F. Williams, Lorenzo M. Dyer, 
Henry W. b. Frost, Samuel B. Krogman, Elisha 8. Stacey, Samuel 

S. Learnard, Cyrus S. Hapgood, Charles Dana, Amos T. 
17 Davis, Francis W. Dudley, Albert D. Rogers, Nathaniel B. 

Plumer, all of whom reside in the city of Boston; Sullivan 
Sawin, who resides in Pembroke, Massachusetts, and J. Gross, who 
iesides in Somerville, Massachusetts. 

At Framingham, Massachusetts, by Sylvanus Phipps, now de- 
ceased, and known by M. M. Marshall, who resides at the city of 
Boston. 

At Fall River, Massachusetts, by and known to David M. An- 
thony, Charles W. Anthony, George W. Grinnell, and Addison C. 
Albert, all of whom reside at said Fall River. , 

At Westport, Massachusetts, by D. H. Cornell & Company, and 
known to William C. Cornell and Daniel H. Cornell, who reside at 
said Westport. : 

6. This defendant, on information and belief, avers that the suit 
against Snowden and McConville, in said bill of complaint men- 
tioned, was begun on or about November 26, 1877, and that on or 
about December Ist, 1887, a decree was entered therein by consent, 
and that no adjudication upon the validity of said letters patent 
197,514 was ever had in said ease. 

7. This defendant, further answering on information and _ belief, 
admits that a suit was brought by said complainant on said letters 
patent in the circuit court for the district of New Jersey, in equity, 
against Benjamin W. Gillett, Morille H. Gillett, and David H. Sher- 
man, impleaded with the Cunard Steamship Company, and that on 
or about the 13th day of September, 1881, his honor Judge Nixon 
rendered a decree in said case sustaining the validity of said letters 
patent, finding that the defendant in said cause had infringed the 
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same, and ordering a perpetual injunction and an accounting 
18 against said defendants. 

And these defendants, on like information and belief, aver | 
that in said cause against said Benjamin W. Gillett ef a/. none of 
the defences against the validity of said patent made in this answer, 
were either set up in the answer in said cause or put in proof, and 
that none of the witnesses named by this defendant as having used 
said invention prior to the alleged invention thereof by said Bate 
were examined in said cause, as by a copy of the record in said on 
cause, when produced and proven as this honorable court shall 
direct, and to which this defendant prays leave to refer, will more 
fully and at large appear. 


8. This defendant, further answering, says that its business is 
killing cattle and shipping dressed beef in refrigerator cars from ! 
Hammond, Indiana, to Eastern points. 

That defendant was incorporated to assume and carry on the 
business of shipping dressed meats, which was, up to the time of de- ‘ 


fendant’s incorporation, carried on by a copartnership, under the 
name of George H. Hammond & Company, at the head of which 
was the late George H. Hammond, who died December 29, 1886, 
who was also, up to the time of his death, president of this defend- 
ant. 

That the said George H. Hammond, up to some time in the year 
1880 or 1881, was also engaged to some extent in the business of 
shipping dressed meats in refrigerators to England, and that he 
discontinued this branch of his business some time in the years 1880 
or 1881. 


That in the month of April, 1885, this defendant began the 
19 shipment of dressed meats in refrigerators to England and 
has ever since carried on the same; that the great bulk of 
the business of defendant, amounting to about 90 — of its whole 
business in dressed meats, consists in the shipment of dressed meats 
from said Hammond to cities and towns in the Eastern and New 
England States, and that the beef shipped for such markets is always 4 
uncovered— without any cloth around the same—because when a | 
refrigerator car of defendant containing dressed meats arrives at 
its point of destination, as for instance the city of Boston, the car is 
usually run close to a stationary refrigerater and the meat is trans- 
ferred from the car to that refrigerator, and from there is distributed 
directly to the retail butcher or consumer, with little handling and 
little exposure to the outer air, and in this business a covering for 
the meat is entirely unnecessary, is of no value, and is never used 
by this defendant. 

That in the shipment of dressed meat by this defendant to Eng- 
land the meat is covered with cloth at Hammond and is in that 
condition placed in refrigerator cars and shipped to the seaboard. 

The meat is then taken from the cars, carried on board a steam- 
ship, and there placed in a refrigerator. 

On the arrival of the steamship in Liverpool the meat is taken 
out of the refrigerator, loaded on lighters, transferred to the wharf, 
then transferred to cars, and finally at London transferred from the 
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cars to the shop of the wholesale agent, from whence it is distributed 
to butchers and consumers. 
That with these repeated handlings it is necessary, in order 
20 to keep the meat clean so that it will be salable at its point 
of destination, to protect the same by some covering, and for 
this reason defendant covers it with cloth. 

That when the meat is transferred from a refrigerator car to the 
steamer, and again from the refrigerator on the steamer to the cars 
in England, it is usually colder than the open air, so that when ex- 
posed to the open air in the process of transfer the moisture of the 
air is deposited on the meat, and that when covered this moisture is 
deposited upon the covering and the meat is thus protected ; that it 
iscommercially imprecticable for this defendantto keepateach point 
of transfer empty bags to envelop the meat in during the time of 
transfer, because the largely increased cost of labor necessary to do 
this would be more of a tax than the business can stand, and be- 
cause it Is not advisable to use a covering more than once, because 
the dirt, dust, and moisture which it absorbs wouid be injurious to 
the-meat, and that therefore it is cheaper and better to use a fresh 
covering of cheap cloth on each quarter and throw the same away 
when the meat has reached its destination. 

9. This defendant, further answering, avers that the use of a 
covering upon dressed meats which it ships abroad is necessary to 
the proper conduct of this business, and that an injunction restrain- 
ing this defendant from so using said covering would seriously in- 
terfere with defendant’s export business and subject it to irreparable 
injury. 

That the alleged invention described and claimed in said patent 
is one Which can be used only by persons engaged in the shipment 

of dressed meats and has. no value whatever outside of said 
21 business; that it is informed and believes that the complain- 

ant is not now and never has been engaged in the business 
of shipping and selling dressed meats or in any business in which 
it could make use of said invention, but that said complainant seeks 
to utilize said patent and to make gains and profits therefrom solely 
by means of either selling the patent or of licensing others to use 
said patent, and that said complainant has several times offered to 
license this defendant to use said patent. 

And this defendant says that it has property consisting of 
slaughter-houses, real estate, refrigerators, cars, cattle, and meat of 
the value of more than two million ($2,000,000) dollars, subject to 
execution, and is abundantly able to pay any decree that may be 
rendered against it in this cause; wherefore this defendant submits 
to the court that the grant of a preliminary injunction against it in 
this cause is not necessary to prevent irreparable injury to the 
complainant, but would, on the contrary, work irreparable injury to 
this defendant and would force this defendant to pay to said com- 
plainant a large amount of license fees pending the decision of this 
suit, which this defendant could not, in the event of a favorable 
decision to it, recover from said complainant, because it is informed 
and believes that said complainant is utterly irresponsible and has 
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no property save the patent here in suit and one or two other pat- 
ents which this defendant deems of no value. 

And as to the allegations in said amended bill of complaint 
charging the defendant and others with conspiracy and unlawful 

combination to contest suits brought under said patent 
22 197,314 and with being privy to thesaid cause brought by com- 

plainant against the said Gillett et al. and estopped and bound 
by the decree therein, this defendant. answering, says: 

10. This defendant is informed and believes that subsequent to 
the decision by his honor Judge Nixon in said Gillett case sustain- 
ing the validity of said letters patent certain parties then engaged 
in the business of shipping dressed meats from this country to 
England, being informed by their counsel that the defendants in 
said Gillett case had not in their defence put before the court the 
true state of the art, formed a combination for the purpose of jointly 
sharing the expense of contesting a test case under said patent, but 


that this defendant was not at this time engaged in the business of 


exporting dressed meats and was not a party to said combination. 

11. That when this defendant subsequently began the shipment 
of dressed meats to Europe Mr. Joseph Eastman and Mr. G. F. 
Swift, who represent said combination in defending said patent, rep- 
resented to this defendant that it ought to bear a portion of the ex- 
pense of said combination, and that thereupon, in the year 18586, this 
defendant assented to said representations and paid its. proportion 
of all expenses incurred by said combination in contesting said 
patent subsequent to October Ist, 1882; that this matter was en- 
tirely in the charge of the late Mr. George H. Hammond ; that none 
of the officers of this defendant now living knew, except in a gen- 
eral way, what suits or proceedings were embraced in the expenses 

of said combination to which this defendant contributed, but 
23 that it can and will show the same fully through Mr. Joseph 

Eastman, who had personal charge of the affairs of said com- 
bination. 

And this defendant denies that it ever had anything to do, 
directly or indirectly, with the conduct of the defence in the said 
Gillett case prior to the entry of the interlocutory decree therein ; 
denies that 1t ever had any control whatever of the proceedings in 
said case prior to said decree; denies that it ever contributed a 
dollar to the defence made in the case against the validity of said 
patent, and submits to the court that it is in nowise bound or 
estopped by interlocutory decree rendered therein. 

12. And this defendant, further answering, denies that said com- 
bination, so far as this defendant has been connected therewith, is 
corrupt and unlawful or was made for any purpose except that of 
lightening the expense of preparing for a full and fair hearing as to 
the merits of said patent upon a proper defence, and says that it 
has been informed by the committee having charge of the affairs 
of said combination and by counsel connected with the litigation 
under this patent that all efforts on the part of said combination to 
obtain a fair hearing on the merits has been thwaried by the action 
of said complainant, who has up to this time invariably dismissed 
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every suit in which such hearing could have been had as soon as 
if appeared that the evidence of the prior use hereinbefore referred 
to was taken in such suit, whereby said combination has been un- 
able to bring any suit under this patent to final hearing. 

And as to all allegations in said amended bill of complaint con- 

tained relating to the issue of letters patent for the Dominion 
24 of Canada to said John J. Bate for the invention described 

and ela apa in said patent 197,514 prior to the date thereof 
ae det fendant, answering, says: 

1 lis er eran on information and belief, avers that prior to 
“ grant of said letters age LD7, S14 the same invention had 
been patented in Canada by the said John J. Bate by letters patent 
of the Dominion of Canada No. 6938, bearing date the 9th day of 
January, 1877, and registered on the 11th day of January, 1877, and 
granted for the term of five years from and after said 9th day of 
January, Isii/. 

That in granting said patent 197,514 the Commissioner of Patents 
neglected to limit the term of said patent to five years from the 9th 
day of January, 1877, but assumed to Issue No. 107,514 for the 
period of seventeen years — and after its date, whereby said patent 
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patent is therefore null and void, 
14. This defendant. further answerine. savs that it admits the 


erant to said John J. Bate of letters patent of the Dominion of 
Canada No. 6938, bearing date the 9th day of January, 1877, for a 
term of five years from and after said date, for the invention subse- 
quently patented in the United States to the said Bate by said pat- 


15. This defendant, on information and belief, admits that the ap- 
plica lon Upon which said letters part nt of the Dominion of 
209 Canada were granted was not filed in the Canadian Patent 
Office until subsequent to the filing in the United States 
Patent Office of the application upon which said patent No. 197,514 
was granted, and on like information and belief admits that said 
Bate did not file a model of his alleged invention in the Patent 
Office of Canada until after the grant of his Canada patent. 
16. And this defendant, on information and belief, avers that at 
the time ot thie app! cation ror the rralit of Sth] ( ‘anadian patent it 
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was the custom and practice of the commissioner of patents for 
‘ . 
Canada to recelve applications tor ietters patent without il model : 


to examine said applications and grant patents thereon 1f the inven- 
ions were found patentable, and thereupon to notify the applicant 
that a patent had been granted for his invention, “and that the 
same will be forwarded on receipt of a model of the invention,” 
whereby the patent was granted and took effect upon the date of its 
grant, but was not actua iy ‘ delivered to thy patentee until after the 
filing of the model, and therefore this defendant, on information and 
belief, avers that the invention described and claimed in said Canada 
patent 6938 was actually patented to said John J. Bate on the 9th 
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day of January, 1877, and denies that it was patented to said John 
J. Bate on or about the 26th day of June, 1878, as averred in said 
amended bill. 

17. This defendant admits tiat on or about the 9th day of July, 
1883, the superior court for Lower Canada rendered a Judgment de- 
claring said Canadian patent No. 6958 null and void ab initio, and 

that thereafter and on or about the 80th day of June, 1586, 
26 the said court rendered a judgmentin a suit where said John 

J. Bate, as trustee for the Bate Refrigerator Company, was a 
party, vacating and setting aside its former judgment; and this de- 
fendant, on information and belief, avers that the said last-named 
judgment of said superior court for Lower Canada was rendered 
upon the express ground that its former judgment was obtained by 
the fraud of said Bate, and that said court held that said patent No. 
6938 was legally issued on the 9th day of January, 1877, as by a 
copy of the said judgment, when produced and proved as this hon- 
orable court shall direct, will more fully and at large appear. 

18. And this defendant, further answering on information and 
belief, avers that on the 30th day of November, 1881], the said John 
J. Bate executed a petition to the commissioner of patents for Canada 
for the extension of said patent No. 6938, in which the said Bate 
averred “that on the 9th day of January, 1877, vour peutioner ob- 
tained a patent for the period of five years from the said date for 
new and useful improvements on apparatus and process for ventila- 
tion, refrigerators, &c.; that he is the holder of said patent in trust 
for the Bate Refrigerator Company, and therefore prays that it 
may be extended for another period of ten years,” and that upon 
the filing of this petition in the Patent Office of Canada an extension 
of patent No. 6958 for the period of five years from the 9th day of 
January, 1882, No. 13812, was granted December 12, 1881, and a 
further extension of said patent for the term of five years from and 
after January 9th, 1887, No. 15813, was granted December 13th, 

1881, whereby this defendant submits that the said complain- 
27 ant is estopped from denying the fact that said patent No. 

6938 was legally granted January 9th, 1877, for a period of 
five years. 

19. This defendant, further answering on information and _ belief, 
denies that by virtue of the act of Parliament of the Dominion of 
Canada assented to May 5th, 1885 (46 Vict., c. 19), the original term 
for which said Canada patent No. 6938 was granted was fifteen years 
instead of five years, and denies that said act can have any effect 
whatever upon the duration of said patent No. 197,314. 

20. And this defendant submits to the court that by reason of the 
prior patepting of said invention by said Bate ip Canada for a period 
of five years from and after the ninth day of January, A. D. 1877, 
said patent No. 197,314, if valid at all, expired on the 9th day of 
January, 1882, and that therefore this court, sitting in equity, has 
no jurisdiction to hear and determine an action for the infringement 
of said patent, and prays the same benefit of this defence as if the 
same had been formally pleaded to said amended bill. 
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Wherefore this defendant prays to be hence dismissed with costs. 
GEO. H. HAMMOND & CO., 
By JAS. D. STANDISH, See’ry. 
WM. B. H. DOWSE, 
Solicitor for Defendant. 
‘EO. H. LOTHROP, 
. F. THURSTON, 
Of Counsel. 


( 
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STATE OF MICHIGAN, | 
County of Wayne, j 


- 8s: 


James D. Standish, of Detroit, in said county and State, being 
duly sworn, deposes and says that he is secretary of the defendant 
corporation, George H. Hammond and Company, and signed the 

foregoing answer In behalf of said defendant; that he has 
28 read said answer and knows the contents thereof, and that 

the same is true of his own knowledge, except as to matters 
therein stated on information and belief of the defendant, and as to 
such matters as he believes it to be true. 


JAMES D. STANDISH. 


Sworn to and subscribed before me this 28th day of March, A. D. 
1887. 
[SEAL. | BETHUNE DUFFIELD, 
Notary Publie. Wayne L0., Michigan. 


On the thirtieth day of April, A. D. 1887, the following stipulation 
was filed : 


Stipulation. (Filed April 30, 1587.) 


Whereas the answer of the defendant corporation in this cause set 
up, in addition to other defences, that the patent on which this suit 
is brought, being number 197,314, granted to John J. Bate, com- 
pluinant’s assignor and president, on the twentieth day of Novem- 
ber, A. D. 1877, expired on the ninth day of January, A. D. 1882, by 
reason of the prior grant to said John J. Bate of a patent in the 
Dominion of Canada for the same invention, and prays the same 
benefit of said defence as if the same had been pleaded to the bill of 
complaint; and 

Whereas both parties desire to have said matter of defence argued 

and decided without incurring the great expense of taking 
29 testimony necessary to present for final bearing all the de- 
fences raised in said answer: 

It is therefore stipulated and agreed by and between the parties 
that the defence above named shall be submitted to the court, as 
on plea set down for argument, upon the following agreed state of 
facts : 

1. The patent in suit, No. 197,314, was granted to John J. Bate on 
November 20, 1877, and the application therefor was filed in the 
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United States Patent Office December 1, 1876; said patent was as- 
signed to complainant before this suit was brought, the said Bate 
being a citizen of the United States at the time of said application 
and the said invention having been made and reduced to practice 
by him therein. 

2. On December 19, 1876, said John J. Bate filed in the Patent 
Office of the Dominion of Canada an application for a patent for 
improvements in apparatus and processes for ventilation, refrigera- 
tion, etc., including therein as one feature the process described and 
claimed in said patent 197,314. 

3. In pursuance of said application the commissioner of patents 
for the Dominion of Canada caused letters patent of the Dominion 
of Canada, No. 6938, for the invention set forth in said application, 
and granting to said John J. Bate, his executors, administrators, 
and assigns, the exclusive right, privilege, and liberty of making, 
constructing, using, and vending to others to be used, the said in- 
vention, to be signed and sealed with the seal of the patent office on 
January 9, 1877, and to be registered on January 11, 1877, and that 

the period of said grant expressed in said patent was five 
o0 years from and after January 9, 1877. 

4. On January 12,1877, said commissioner of patents called 
upon said John J. Bates to furnish to the patent office a’model of his 
said invention, and such model was furnished by said Bate on June 26, 
1878,on which day said patent No. 6938 was mailed to said John J. 
Bate. . 

5. On December 5, 1881, said John J. Bate filed a petition in 
the Canada Patent Office, a certified copy of which is filed in this 
cause and may be read as a part of this statement of facts. 

6. On December 12, 1881, said patent No. 6938 was extended for 
five years from January 9, 1882, under renewal No. 13812, and on 
December 15, 1581, said patent was further extended for five years 
from January 9, 1887, under renewal No. 13813, in pursuance of the 
above-named petition. 

7. On about July 9, 1885, and June 30, 1886, the superior court 
for Lower Canada rendered two judgments affecting said Canada 
patent, certified copies of which are filed in this cause and are to 
be read as part of this statement of facts. 

8. The patent laws of Canada from 1872 to date are as follows: 

The patent act of 1872, June 14, 1872, 35 Vict., ¢. 26. 

Act of May 23, 1873, 36 Vict., c. 44. 

Act of May 26, 1874, 37 Vict., ¢. 44. 

Act of Apr. 8, 1875, 38 Vict., ¢. 14. 

Act of May 17, 1882, 45 Vict., ¢. 22. 

Act of May 25, 1883, 46 Vict., ¢. 19. 

Act of May 19, 1884, 47 Vict., ¢. 38. | 

Copies of which are filed in this cause, and may be read as 
ol part of this statement of facts. 

9. That complainant and defendant are both corporations. 

10. That on the argument of this cause either party may read 
any copy, paper, or affidavit filed in this cause relating to said 
Canada patent or patent laws, including the British North American 
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act, 1867, to explain this statement of facts, and may cite any Eng- 
lish and Canadian authority or precedent bearing on the question 
involved in this cause as if expressly mentioned herein. 

It is further stipulated and agreed that the motion for preliminary 
injunction heretofore made in this cause shall stand postponed until 
the decision of this cause by this court under this stipulation, and 
that if the decision of the court shall be in favor of the complain- 
ant said motion may be brought on for hearing upon the papers 
already filed, and the complainant may file affidavits concerning 
prior use, and either party may file such others as either party may 
obtain leave to file on giving due nctice of said motion under the 
rules. 

It is further stipulated and agreed that if the decision of this 
court be in favor of the complainant said complainant shall have a 
reaso'vable time thereafter to file a replication to the answer of de- 
fendant, and that said cause shall thereafter proceed in the ordinary 
manner. 

It is further stipulated and agreed that if this court shall decide 
this cause in favor of the defendant a decree shall be entered dis- 
inissing the bill of complaint herein, so that the complainant may 
take an appeal from said decree to the Supreme Court of the United 

States, and that if said Supreme Court shall refuse to enter- 
o2 tain and decide said appeal because informally presented, 

the defendant will consent to an order by this court vacating 
its decree and reinstating said bill. 

It is further stipulated and agreed that if this court shall decide 
this cause in favor of defendant, and the supreme court shall, on 
appeal, reverse said decision, the defendant shall have a right to 
proceed in this court under its answer as to all defences set up therein, 
except the one herein mentioned, as it might have proceeded if this 
stipulation had not been made. 

Dated Boston, April 29, 1887. 

EK. M. JOHNSON, 
Solicitor for Complainant. 
WM. B. H. DOWSE, 


Solicitor for Def. ndant. 


This cause came on to be heard by the court upon the pleadings 
and stipulation aforesaid, and was continued under advisement to 
this present term, when the following rescript is filed : 


Rescript. (Sept. 24, 1887.) 
COLT, J.: 

The questions raised under the stipulation in this case having 
recently been decided by Mr. Justice Bradley in favor of the de- 
fendants in a suit by this complainant v. Gillett and others, in the 
circuit court for the district of New Jersey, and hoth parties desir- 
ing to appeal the case tothe next term of the Supreme Court, a 
decree may be entered sustaining defendant’s plea and dismissing 
the bill. 
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Thereupon the following final decree is entered. 


Final Decree. (Sept. 24, 1887.) 


This cause came on to be heard at the October term of this court, 
A. D. 1886, upon the pleadings and the stipulation of the parties, 
with the papers submitted under the said stipulation. ‘This cause 
was thence continued under advisement to this present term; and 
how. to wit, September 24, 1887, it is ordered, adjudged, and de- 
creed that the bill of complaint in this cause be, and the same is 
hereby, dismissed with costs for the defendant, taxed at 

From this decree the complainant in open court claims an appeal 
to the Supreme Court of the United States and gives good and suf- 
ficient security that it will prosecute its appeal to effect and, answer 
all costs if it fails to make its plea good, and said appeal is allowed. 

A true record. 

Attest : JOHN G. STETSON, Clerk. 


The following papers were submitted to the court under 
the stipulation herein : 
Bate American patent. 
Bate Canadian patent. 
Petition, &e., to extend Bate Canadian patent. 
Canadian judgment of July 9. 1883, 
“ June 30, 1886. 
Certificate of date of application for Canadian patent. 
. “call for model and date of filing model. 
" as to furnishing model. 
Affidavit of John J. Bate. 
Patent laws of Canada: 
Patent of 1872, 35 Victoria, chap. ‘ 
Act of May 25, 1873, 36 
Act of May 26, 1874, 37 
Act of Apr. 8, 1875, 38 
Act of May 17, 1882, 45 
Act of May 25, 1883, 46 
Act. of Apr. 19, 1884, 47 
11. British North American act, 1867. 
12. Affidavits of John S. Archibald and G. N. Robertson. 
13. Decision “St. Andrew’s church.” 
14. Interference decision, Bate patent. 
15. Petition to dissolve in} sunction in Bate Refrigerating Company 
Gillette et al. 
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l. 
Bate AMERICAN PATENT. 
Unirep Srates PATENT OFFICE. 
Joun J. Bare, of Brooklyn, New York. 


Improve ment in Processes for Pre serving Meats During Transportation 
and Storage. 


Specification forming part of Letters Patent No. 197,314, dated No- 
vember 20, 1877; application filed December 1, 1876. 


To all whom it may concern: 

Be it known that I, John J. Bate, in the city of Brooklyn, ii the 
county of Kings and State of New York, have invented certain im- 
provements in processes for preserving meats during transportation 
and storage, of which the following is a specification. 

This invention relates to the transportation and storage of meats 
in large pieces—as, for example, in quarters—either by railway or 
steamer; and its object is to prevent the discoloration of the surface 
of the meat and the taint to the external portions of the meat, which, 
by methods hitherto adopted for preserving the same during trans- 
portation, frequently occur. 

My said invention is based upon the discovery that fibrous or 
woven material has the power of absorbing from the atmospheric 
air the germs which provoke incipient decay on the surface of the 
meat, as aforesaid; and my said invention consists in the process of 
preserving meat during transportation and storage by enveloping 
the same in a fibrous or woven material—such, for instance, as the 
fabric commonly termed “ burlaps ”—and when thus enveloped sub- 
ject the same to a current of air chilled or brought either by natural 
or artificial agencies to a suitably low temperature, maintaining the 
meat at the low temperature necessary to prevent decay, the envelope 
or burlaps or equivalent fibrous or woven material at the same time 
straining from the air the germs which provoke the incipient de- 
composition by which the surface discoloration and tainting ordi- 
narily experienced are produced. 

Referring to the accompanying drawings, forming part of this 
specification, figure 1 is a longitudinal sectional view, representing 
a refrigerating apparatus as employed in carrying my herein-de-. 
scribed process into effect : and Big. 2 is a side view, indicating a 
quarter of beef enveloped in fibrous or woven material, as in the 
practice of my said process. 

In the practice of my said invention I provide any suitable cliill- 
room or refrigerating-chamber, within or through which a current 
of air is produced. Such current may be either from the external 
atmosphere through said chill-room or refrigerating-chamber, and 
thence out again; or the said chamber or room may be closed against 
access of the external atmosphere, and its contained air be caused to 
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pass over and over again through a suitable ice-box or equivalent 
means of reducing the temperature thereof; and this causing of the 
air to pass repeatedly through the said ice-box or the like may be 
either by a change in the density of the air, as in the well-known 
Lyman refrigerator, or the said circulation of the air through the 
ice-box may be produced by means of a fan blower arranged in any 
suitable manner—as, for instance, in the drawing, Fig. 1. 

Having thus provided the apparatus, the use of which is involved 
in one part or element of my invention, | take the meat—as, for 
example, quarters of beef—and wrap therm around with burlaps or 
other like fibrous or woven material, preferably sewing the burlaps 
or tying the same to hold it in place. The meat being thus sur- 
rounded with the aforesaid material—in other words, having its 
surface covered thereby—lI then place or hang the quarters of beef 
or the other pieces of meat, enveloped as just herein set forth, within 
the chill-room—as, for example, in Fig. 1, above referred to,in which 
the chill-room is represented at A, and the quarters of beef envel- 
oped or covered, as described, by the reference-letter B. The air, 
being caused to circulate through the chill-room, as hereinbefore 
explained, passes through the interstices of the fibrous material in 
which the meat is wrapped, and thereby chills the same and keeps 
the entire mass at the low temperature requisite to its preservation ; 
and the circulating air thus passing to and in contact with the meat 
has the germs of disease or decay effectually sifted or strained there- 
from, the envelope not interfering with the access of air to the meat 
and the consequent requisite refrigeration thereof, but, as hereinbe- 
fore set forth, eliminating from the air as it comes in contact with 
the meat those causes of decomposition and decay which, without 
this covering to the meat, cause the surface of the meat to lose what 
is termed by butchers its “ bloom ”—in other words, the crisp and 
fresh appearance—upon which its highest market value depends. 

The said covering also prevents that further decay which, in 
36 ordinary practice, often destroys the taste and flavor, and 

even reaches a condition of incipient putrefaction in the sur- 
face portions of the meat. 

I claim as my invention— 

The hereinu-described process of preserving meat during transpor- 
tation and storage by enveloping the same in a covering of fibrous 
or woven material, and subjecting it when thus enveloped to the 
continuous action of a current of air of suitably low and regulated 
temperature, substantially as and for the purpose set forth. 


JOHN J. BATE. 


Witnesses: 
H. WELLS, Jr., 
EDWARD HOLLY. 


Corrections in Letters Patent No. 197,314 


letters patent No. 197,514, granted November 20, 1877, upon the 
application of John J. Bate, of Brooklyn, New York, for an im- 
provement In “ processes for preserving meats during transportation 
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and storage,” having issued without limitation, as required by see- 
tion 4887 of the Revised Statutes, and affidavits having been filed 
in the Patent Office that said letters patent have been lost, and there- 
fore cannot be returned for correction, in compliance with the re- 
quest of the parties in interest, | herebv append a certificate to a 
certified copy of said letters patent limiting the term thereof so that 
it shall expire with a patent obtained by the patentee in Canada, 
No. 69358, dated January 9, 1877, for the same invention. 

It is hereby certified that the proper entries and corrections have 
been made in the files and records of the Patent Office. 

[n testimony whereof I have hereunto set my hand and caused 
the seal of the Patent Office to be affixed this third day of July, A. 
1) 1883. 

| SEAL. | Kk. M. MARBLE, 
( ‘ommissione }" of Pat nts. 

Approved : 

H. M. TELLER, 
Secre lary of the Interior. 


(Here follows diagram marked p. 37.) 


Bate Canadian Patent 


Certified that the annexed Is a true copy of a patent registered In 
the patent office under number (6938), granted to John Jones Bate 
and bearing date the ninth day of January, 1877, for “ Bate’s im- 
proved system of ventilation, refrigeration, &e.,” with true copies of 
the specification and drawings remaining on record in this office, 
duplicate copies of which were attached to the patent above menh- 
lioned. 

Department of agriculture, patent office, Ottawa, Canada, March 
21st, 1887. 

As witness the seal of the patent office, hereto affixed. 

{Seal Department of Agriculture. Canada, In 
i Patent Office, Bureau des Brevets D'Inve 
Il. CASGRAIN, 


Act gq Deputy Commissioner of Patents. 
St, Specification. 


To all whom it may concern: 


Be it known that I, John Jones Bate, of the city of Brooklyn, in 
the county of Kings, ‘n the State of New York, one of the United 
States of North America, merchant, have invented new and useful 
improvements on apparatus and processes for ventilation, refrigera- 
tion, &e., in buildings, rooms, apartments, and the like; and I do 
hereby declare that the following is a full, clear, and exact deserip- 
tion of the construction and operation of the same, reference being 
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had to the annexed drawings, wherein Fig. 1 is a longitudinal 
sectional view, representing a refrigerating apparatus as employed 
in the carrying into effect of one feature or part of my said 


40 invention, and Fig. 2 is a side view, indicating a quarter of 


beef enveloped in fibrous or woven material as in the prac- 
tice of said part of my said invention. Fig. 3 is a longitudinal sece- 


tional view of a refrigerator constructed according to another 


feature or part of my said invention. Fig. 4 represents a modifica- 
tion of said feature or part, and Fig. 5 illustrates still another mod- 
ification of the same feature or part of my said invention. Figs. 6, 7, 
and 8 are vertieal transverse sectional views, representing buildings, 
rooms, or apartments for various purposes, embracing another 
feature or part of my said invention, namely, that more particu- 
larly intended for ventilation, irrespective of the temperature of the 
atmosphere. 
This invention is designed to secure the purification of air in 
buildings, rooms, apartments, and the like, either at ordinary tem- 
peratures as required in dwellings, hosnitals, sea-going 
1] vessels, railway cars, &c., or at the reduced temperature nec- 


cessary in refrigerators, commonly so termed, refrigerating 


cars, refrigerators on sea-going vessels, &c. 

And the invention is based upon the discovery that fibrous mate- 
rial—for example, burlaps or other article of textile character made 
of jute, hemp, flax, cotton, or equivalent substance, as distinguished 
from charcoal or other inorganic air-filtering substance—possesses 
the property of absorbing from air passed therethrough the germs 
of disease, incipient putrefaction, and other noxious properties. 

One portion of my invention relates to the preservation and 
storage of meats in large pieces—as, for example, in quarters—either 
by railway or steamer, and its object is to prevent the discoloration 
of the surface of the meat and the taint to the external portions of 
the meat which by the method hitherto adopted for preserving the 
same during transportation frequently occurs; and said por- 
tion of my said invention is based upon my hereinbefore 
specified discovery that fibrous or woven material has the 
power of absorbing from the atmospheric air the germs which pro- 
voke incipient decay to the surface of the meat, as aforesaid; and 
my said invention consists in the process of preserving meat during 
transportation and storage by enveloping the same in a fibrous or 
woven material, such, for instance, as the fabric commonly termed 
burlaps, and when thus enveloped subjecting the same to a current 
of chilled or refrigerated air, the refrigerated air maintaining the 
meat at the low temperature necessary to prevent decay, and the 
envelope or burlaps or equivalent fibrous or woven material strain- 
ing from the air the germs which provoke the incipient decompo- 
sition by which the surface discoloration and tainting ordinarily 

experienced is produced. 
43 Another portion of my said invention relates to that class 
of apparatus designed for the preservation of meats, fruits, 
vegetables, &c., by retaining the same at a temperature below that 
at which decomposition ordinarily occurs; but, as hitherto constructed 
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and operated, such refrigerators, while in the main efficient, have 
been defective in this, that in the preservation of meats the outer 
surface of the meat has been liable to be brought to a condition 
more or less approaching incipient decay, thereby impairing the 
delicacy of its flavor and also destroying the crisp and fresh appear- 
ance of the surface, or, as it is termed by butchers, “the bloom,” 
upon which ina great measure the highest market value of the 
meat depends. 

My invention is designed to obviate this drawback to the most 

successful use of refrigerator for the preservation and storage 
44 of meats. This sald portion just last mentioned of my said 

invention consists In a refrigerator constructed with one or 
more germ-absorLers composed of burlaps or other suitable fibrous 
or woven material, through which the cooled air, circulated in con- 
tact with the surface of the meat, is caused to pass, the hurtful germs 
or external sources of decay being thus eliminated from the air be- 
fore it comes in contact with the meats whic it is designed to pre- 
serve. It is, as hereinbefore indicated, to be understood in this con- 
nection that the germ-absorbent of fibrous or woven material is, used 
in contradistinetion to masses of charcoal or like substance, through 
which the air has been hitherto passed in certain refrigerators, but 
in which such charcoal or like material has proved practically worth- 
less in accomplishing the objects sought. 

Still another portion of my said invention is designed more 

especially for the ventilation of buildings, rooms, and apart- 
45 ments at ordinary temperatures—that is to say, without arti- 

ficial refrigeration of the atmosphere in said building, room, 
or apartment, and without especial reference to the natural tempera- 
ture of the air at any season of the year. 

And to this end this last specified portion of my said invention 
comprises the combination, with a room, building, or apartment, of 
a fibrous absorbent of impurities and a fan blower or equivalent 
means of producing il forced circulation of air through or within the 
building, room, or apartment, as the case may be, whereby the air 
within said room or apartment is purified from the germs of disease 
and decay and of other noxious elements, and at a minimum ex- 
pense rendered sweet and pure for respiration or other uses. 

Having reference, first, to Figs. 1 and 2— 

| provide any suitable chill-room or refrigerating chamber 

46 within or through which a current of air is produced. Such 
current may be either from the external atmosphere through 

said chill-room or refrigerating chamber and thence out again, or 
the said chamber or room may be closed against access of the ex- 
ternal atmosphere and its contained air be caused to pass over and 
over again through a suitable ice-box or equivalent means of reduc- 
ing the temperature thereof, and this causing of the air to pass re- 
peatedly through the said ice-box or the like may be either by a 
change in the density of the air, as in the well-known Lyman refrig- 
erator, or the said circulation of the air through the ice-box may 
be produced by means of a fan blower, C, arranged in any suit- 
able manner—as, for instance, in the drawing, Fig. 1. Having thus 
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provided the apparatus, the use of which is involved in 
47 one part or element of my invention, I take the meat— 
as, for example, quarters of beef—and I wrap them around 
with burlaps or other like fibrous or woven material, prefer- 
ably sewlng the burlaps or tying the same to hold it in place. The 
meat being thus surrounded with the aforesaid material—in other 
words, having 1ts surfaces covered thereby—I then place or hang the 
quarters of beef or other pieces of meat, enveloped as just herein set 
forth, within the chill-room—as, for example, in Fig. 1, above referred 
to, in which the chill-room is represented at A, and the quarters of 
beef enveloped or covered, as deseribed, by the reference letter B. The 
air being caused to circulate through the chill-room, as hereinbefore 
explained, passes through the interstices of the fibrous material in 
which the meat is wrapped, and thereby chills the same and keeps 
the entire mass at the low temperature requisite to its preservation, 
and the circulating air thus passing to and in contact with 
4S the meat has the germs of disease or decay effectually sifted 
or strained therefrom, the envelope not interfering with the 
access of air to the meat and the consequent requisite refrigeration 
thereof, but, as hereinbefore specified, eliminating from the air as it 
comes in contact with the meat those causes of decomposition and 
decay which, without this covering to the meat, cause the surfaces of 
the meat to lose what is termed by butchers its “ blooin ”—in other 
words, the crisp and fresh appearance—upon which its highest mar- 
ket value depends, th 
decay which in ordinary practice often destroys the taste and flavor 
and even reaches a condition of Incipient putrefaction in the sur- 
face portions of the meat. 
Having reference now to Figs. 3, 4, and 5— 
The construction of the refrigerator itself may be varied within 


wide limits, so long as its operation involves the circulation 
49 through it or within it of air cooled to the temperature 

usually adapted for the preservation of meats, &c., and I do 
not limit myself in this respect to the employment of either or all of 
the forms represented in the drawings hereinbefore referred to. 
Said drawings illustrated those modifications of my invention which 
I consider the most useful, but not all those which may be adopted. 

Having reference, first, to Fig. 83— 

A is the chill-room, in which the meat is to be placed for preser- 
vation. LB* is a fan blower, opening to the external atmosphere, as 
at a, and connecting with the interior of the chill-room A, as shown 
at b. ‘The floor of the chill-room A is perforated with any desired 
number of holes or openings C, said floor being raised above the 
subfloor C*, so that the space or chamber d is left between the 
perforated floor and the said subfloor C*. Around the sides of 

this chamber is secured one or more thicknesses of burlaps 
50 or other suitable fibrous or woven material, as represented at 
D. In the operation of the fan-blower the fan draws the air 
from the chill-room A and ejects the same at the outlet a; conse- 
quently the air is drawn inward through the fibrous or woven 
material D, thence up through the opening C, in the floor of the 


the 


ie said covering also preventing that further 
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chill-room, into the said chill-room, and, passing through the same, 
comes in contact with the meats placed therein for preservation or 
storage. Inasmuch as this air is drawn through the burlaps 
equivalent material, and inasmuch as such fibrous or woven ma- 
terial possesses the powers hereinbefore explained of separating from 
the air the germs which when brought into contact with meat pro- 
duce incipient decay in the surface of the latter, thereby destroying 
the flavor and bloom of the meat, as hereinbefore set forth, 
it follows that the air as it passes into the refrigerator is 
51 purified from these germs, and consequently no hurtful effect 
Is exerted upon the surface of the meat when the latter comes 
In contact with the air, the contact of the refrigerated air with the 
meat being, of course, necessary toa proper refrigeration and preserva- 
tion from rapid decay. Itis to be understood that air drawn into the 
refrigerator, as Just hereinbefore explained, may be cooled by any of 
the methods known in the art—as, for example, by passing it through 
a box of ice in contact with a coil of pipe or other metallic substance 
made cold by means of a freezing iiquid, The refrigerator, instead 
of the construction shown in Fig. 3,as just explained, may be made 
as represented in Fig. 4. In this ease the chill-room A is closed 
against access of external air, and is provided with a fan blower, 
5, the inlet of which Opens to the chill-room A, the outlet of 
2 which opens into an ice-box, E, the bottom of which latter has 
an opening, g, the operation of the fan drawing the air from 
the top of the chill-room, forcing it Into the ice-box, down through 
the latter in contact with ice which cools it, and thence out through 
the opening g to the bottom of the chill-room, the air being thus cir- 
culated continuously within the latter. In this case the germ-ab- 
sorbent—in other words, the burlaps or other fibrous or woven 
material—is placed across the outlet J, SO that the aur, continually 
passing through said germ-absorbent or woven material, has the 
germs of decay absorbed and retained by said material, so that as the 
“wir comes in contact with the meat placed in the chill-room A it Is 
rendered perfectly innocuous and incapable of inciting that incipi- 
ent decomposition by which ordinarily the flavor of the sur- 
faces of the meat and also the bloom thereon is destroved. 
53 Instead of employing a circulation of air produced by 
the forcing action of a fan, B‘, or the like, reliance may 
be had simply upon the increased density of the air pass- 
ing in through an opening, m, at the top of the ice-box, 
thence in contact with the ice in the ice-box E, and back to the 
chill-room through the outlet g, the latter covered, as in Fig. 2, with 
the germ-absorbent or fibrous or woven material. As the air comes 
in contact with the ice it is cooled, rendered heavier, caused to de- 
scend, and as it passes out to the chill-room A it forces upward the 
less refrigerated air and insures its passage through the openings m 
back to the ice-box, a continuous circulation of air being thus 
produced ; and, inasmuch as the outlet g is provided in this case, as 
in Fig. 4, with the absorbent material, it follows that the continuous 
passage of the air through the germ-absorbing material causes the 
germs to be absorbed ‘by said material, so “that the air in this, 
4—S62 
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54 as in the previous, instance is enabled to come in contact 


with the meat without communicating thereto the germs 
which destroy the quality of its surface, as hereinbefore set forth. 

Having reference now to Figs. 6,7,and 8—A isthe building, rootn, 
or apartment, as the case may be, either with or without windows 
and either closed to access of external air or provided with inlets 
and outlets for the entrance of such air and the subsequent escape. 
is a fibrous material, which may comprise simply a sheet of bur- 
laps or other woven stuff of any textile substance, through which 
the air is caused to pass by the action of the fan blower. This fan 
blower is represented at C, and may be arranged in any such way 
as will cause the air to pass either through the room, building, or 

apartment to be ventilated or over and over again within 
DO said chamber up through the fibrous material B’. 
Having reference, first, to hig. H— 

Inlets to admit external air may be provided at a’. Outlets from 
the interior of A* may be provided, as shown at b*, and connecting 
with an outlet pipe, A’, at the upper end of which is arranged the 
fan blower C, said fan blower being operated by any suitable mech- 
anism to exhaust the air from the interior of A* and expel the same 
to the external atmosphere, as shown by the arrow in said ig. 6. 
The fibrous materia! B’ is drawn across one end of A* in suitable 
relation with the inlets a—in other words, so that the air in passing 
into A* will be caused to pass through the fibrous material B’, all 
the air entering A* being thereby strained, as it were, through this 
fibrous material. Now, as I have demonstrated by experiment, this 

fibrous material B’ being composed of some textile material— 
DO as, for example, hemp, jute, cotton, linen, or the like—and be- 

ing made of suitable thickness, mesh, &c., which are simply 
matters of detail and ean be readily provided, said material absorbs 
or withdraws from the air all the germs of disease and those causes 
which provoke incipient putrefaction in organic substances as well 
as those which more or less remotely produce noxious effects. By 
this means, therefore, I am enabled to purify the atmosphere within 
A* and render the same more wholesome, more pleasant, and better 
fitted either for the health of occupants of the building, room, or 
apartment A* or for any other purpose for which a pure atmosphere 
is requisite or desirable. 

Having reference now to Fig. 7— 

The principle of operation is substantially the same as that shown 
in Fig. 6, but the construction of the apparatus by which said prin- 

ciple is carried into effect is modified in some degree. Tor 
o7 example, the inlet openings are formed in the bottom A™, 

which latter may, if desired, constitute the body of a rai - 
way car, or may be stationary, like A*,in Fig. 6, and the fibrous 
material b’ is placed over said floor or bottom in such manner that 
the air entering through the openings a in the latter is purified 
thereby in the same manner as in Fig. 6, previously herein ex- 
plained, the air passing outward during such operation of the ap- 
paratus through the fan C in substantially the same manner as in 
Fig. 6. It is to be noticed, however, that, when made as in Fig. 7, a 
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valve, c’, is provided, which may be turned upward to close the outlet 
of the fan blower C, and in like manner another valve, d*, is provided, 
which entirely shuts off the inlet of the air to the openings a, and 
that, moreover, a pipe, f, is extended from the outlet of the fan 
blower C down through the floor to the space beneath said floor, so 
that, the parts being arranged as just hereinbefore explained, 
OS the operation of the fan blower, instead of drawing external 
air into A‘ and expelling it therefrom, causes the air to be 
drawn from below the floor up through the fibrous material B’, 
thence through the fan blower and downward through the pipe f to 
the space below the floor, whence it is again drawn upward through 
thre material ig and so continuously circulated through A*. the air 
being purified by its constant passage through the fibrous material 
Is in the same manner as in the other operation, hereinbefore ex- 
plain d, of the apparatus, 
Having reference now to Fig. 8— 


_ 
i 


The operation is the same as represented In lig, , except that 
the fibrous material b, instead of comprising a large sheet, is placed 


Ili separate pieces or smaller sheets directly over the inlet openings, 

the external air being drawn in through the inlet openings and 
thence out through the fan blower C, and the fibrous mate- 

59 rial B’ serving the same purpose as in Figs. 6 and 7, herein- 
before fully described. 

I do not limit myself to any special construction of refrigerator, 
nor to any particular texture of germ-absorbing or fibrous or woven 
material so long as said fibrous or woven germ-absorbing material 
performs the functions herein explained in substantially the manner 
herein set forth. 

It is to be understood, however, that I do not claim the use of 
charcoal as a filter, through which the air shall be passed, such use of 
charcoal having been known before my invention and being not 
only ineffectual, but different in every respect from my said Inven- 
tion. 

Having deseribed the nature of my said invention, to which | 
have olvell the name of Bate’s Improved system of ventilation, 
refrigeration, &e., I beg to state that, so far as concerns this present 

and particular application for letters patent, I disclaim all 
60 other systems now in use; but what I bere claim as my In- 
vention is— 

Ist. The herein-described process of preserving meat during trans- 
portation and storage by enveloping the same in a covering of fibrous 
or wover material and subjecting it when thus enveloped to the 
action of a currant of air of suitably low temperature, substan- 
tially as and for the purposes set forth. 

2nd. A refrigerator constructed with a germ-absorbent of fibrous 
or woven material provided for use in connection with a current of 
air of suitably low temperature caused to pass through or to cir- 
culate within the refrigerator, ali substantially as and for the pur- 
Pose herein set forth. 

Srd. The herein-deseribed combination, with a building, rooin, or 
apartment, of a fan blower and a fibrous material capable of ab- 
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sorbing the germs of disease, incipient decay, &c., from at- 
6! mospheric air, all substantially as and for the purpose herein 

set forth. 

New York, 9th December, 1876. 
JOUN JONES BATE. 

Signed in the presence of— 

HENRY EICHLING. 

EDWARD HOLLY. 


Certified to be the specification referred to in the affidavit of John 
Jones Bate, made before me this 9th day of December, 1576. 
JAMES k. AYMAR, 
Notary Public, N. Y. County. 


(Here follows diagrams marked pp. 62, 65, & 64.) 


CANADA. 
Patent of Invention No. 6938. 


Whereas John Jones Bate, of the city of Brooklyn, in the State of 
New York, one of the United States of America, merchant, has, in 
pursuance of “the patent act of 1872,” by his petition to the com- 
missioner of patents, stated that he has invented new and useful 
improvements on apparatus and processes for ventilation, refrigera- 
tion, &e., the title and name whereof is “ Bate’s improved system of 
ventilation, refrigeration, &¢.,” not known or used by others before 
his invention thereof, and not being at the time of his application 
in public use or on sale for more than one year previous to his said 
application, in Canada, with bis consent or allowance, and has elected 
his domicile at the city of Montreal, in the Province of Quebec, in 
Canada; and 

Whereas the said John Jones Bate has also complied with the 
other requirements of the said act 

The present patent grants to the said John Jones Bate, his execu- 
tors, administrators, and assigns, for the period of five years from 
the date of these preseuts, the exclusive right, privilege, and liberty 
of making, constructing, and using and vending to others to be used 

the said invention of John Jones Bate, and which is called or known 
by the title or names of “ Bate’s improved system of ventilation, re- 
frigeration, &c.,” and whereof a short dese ription is as follows: 

lt consists, Ist, in the process of preserving meat during transporta- 
tion and storage by enveloping the same in a covering of fibrous or 
woven material and subjecting it when thus enveloped to the action of 
a current of air of suitably low tem perature ; 2nd, in a refrigerator 
constructed with a germ-absorbent of fibrous or woven material pro- 
vided for use in connection with a current of air of suitably low tem- 
perature caused to pass through or to circulate within the refriger- 
ator; 3rd, in the combination, with a building, room, or apartment, 
of a fan blower and a fibrous material capable of absorbing the 
germs of disease, incipient decay, &c., from atmospheric air. 
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But for fuller detail of the invention reference must be had to the 
specification and drawing, one duplicate whereof is hereunto an- 
nexed and forms an essential part of this patent: 

Provided, That the grant hereby made is subject to adjudication 
before any court of competent jurisdiction; and, further, that this 
patent is subject to the condition that the same and all the rights 
and privileges hereby granted shall cease and determine and the 
patent shall be null and void at the end of two vears from the date 
hereof, unless the patentee, his executors, administrators, or his as- 
signee or assignees, shall within that period have commenced and 


shall after such commencement continuously Carry Ol) in Canada 


the construction or manufacture of the invention hereby patented, 
in such manner that any person desiring to use it may obtain it or 
cause It to be made for him ata reasonable price, at some manu- 
factory or establishment for making or constructing it in Canada. 

And, further, that this patent shall be void if, after the expiration 
of twelve months from the granting hereof, the patentee, his execu- 
tors or administrators, or his assignee or assignees for a whole or 
a part of his interest in the patent, imports or causes to be imported 
into Canada the Invention for which this patent Is granted. 

In testimony whereof the Honorabie Isaac Burpee, one of the 
Queen’s privy council for Canada, has hereunto signed bis name, 
and the seal of the patent office has been hereunto affixed, at the 
city of Ottawa, in the Dominion of Canada, this ninth day of Janu- 
ary, in the year of our Lord one thousand eight hundred and sev- 
enty-seven. 

ISAAC BURPEE. 

Countersigned : 

J. C. TACHE, 


Deputy ( ommissione r. 


(On margin. | 


Iextended for ra second period of five years, under No. 15812, from 
the ninth day of January, one thousand eloht hundred and eighty- 
LWO. 


A. J. CAMBIE, 


Aet (J De puty Commussioner. 


Kxtended for a third period of five years, under No. 13813, from 
the ninth day of January, one thousand eight hundred and eighty- 
seven. 

A. J. CAMBIE, 


Act q Deputy f ‘ommissione yf 


Certiticate No. 2603, bearing date the thirteenth day of July, 1885, 
of the judge ment of the superior court, Montreal, in the case of the 
Honorable Sir Alexander Campbell, plaintiff, vs. John Jones Bate, 
defendant, voiding patent No. 6938, has this day been filed in the 
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patent office and this entry made on the margin of the said patent, 
in accordance with the 30th section of the patent act of 1872. 
Patent office, Ottawa, July 14th, 1883. 
[L. s.] : A. J. CAMBIE, 
Act’g Deputy Commissioner. 


66 [ Endorsed:] Canada. Patentofinvention in favorof* Jolin 

Jones Bate,” for “ Bate’s improved system of ventilation, re- 
frigeration, &c.” Issued on the 11th day of January, 1877, and reg- 
istered, under No. 6938, in the patent office at Ottawa. J. C. Tache, 


deputy commissioner. 


Certificate No. 2603, bearing date the 30th June, 1886, of the judge- 
ment of the superior court, Montreal, in the case of the Honorable 
Sir Alexander Campbell, plaintiff, vs. John Jones Bates, defendant, and 
The Cunard Steamship Co. and others, third op-onents, and the Hon- 
orable John D.C. Thompson, plaintiff, “par reprise dinstance,’ an- 
nulling the judgement rendered by the said superior court on the 
9th day of July, 18835, with reference to patent No. 6958, and setting 
the said judgement aside and declaring the same to be null and void 
and of no effect, to all intents and purposes, and declaring that the 
patent in question is not void ab initio, has this day been filed in 
the patent office and this entry made on the margin of the said 
patent, in accordance with the 30th dec. of the patent act of 1872. 

Patent office, Ottawa, Sth day of July, 1886. 
A. J. CAMBIE, 


Act’'g Deputy Commissioner. 


67 CANADA. 
Extension of Duration of Patent No. 13812. 


Whereas by “the patent act of 1872” it is, amongst other things, 
provided that patents of invention or discovery issued by the patent 
office shall be valid for a period of five, ten, or fifteen years, but at 
or before the expiration of the said five or ten vears the holder 
thereof may obtain an extension of the patent for another period of 
five years, and after those second five years may again obtain a 
further extension for another period of five years, but not in any 
case to exceed a total period of fifteen years; and — 

Whereas a patent bearing date on the ninth day of January, 
in the year of our Lord one thousand eight hundred and seventy- 
seven, was granted to John Jones Bate, of the city of Brooklyn, in 
the State of New York, one of the United States of America, mer- 
chant, for a period of five years from the date of the said patent of 
invention, therein called or known by the title or name of * Bate’s 
improved system of ventilation, refrigeration, &e..” and which 
patent was and is subject to the provisos therein contained : 

The present patent grants to the said John Jones Bate, his execu- 
tors, administrators, and his assigns, for another period of five years, 
to commence and be computed on and from the ninth day of Jan- 
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uary, Which will be in the year one thousand eight hundred and 
eighty-two, the exclusive right, privilege, and liberty of making, 
constructing, and using, and vending to others to be used, the said 
invention of John Jones Bate, and which is called or known by the 
title or name of “ Bate’s improved system of ventilation, refrigera- 
tion, &e.,” and whereof a short description is as follows: 

It consists, Ist, in the process of preserving meat during trans- 
portation and storage by enveloping the same in a covering of 
fibrous or woven material and subjecting it when thus enveloped to 
the action of a current of air of suitably low temperature; 2nd, in 
a refrigerator constructed with a germ-absorbent of fibrous or woven 
material provided for use in connection with a current of air of suit- 
ably low temperature caused to pass through or to circulate within 
the refrigerator; 3rd, in the combination, with a building, room, or 
apartment, of a fan blower anda fibrous material capable of absorb- 
Ing the germs of disease, Incipient decay, Ke., from atmospheric air; 
und which said first-named patent was issued to the said John Jones 
bate on the ninth day of January, in the vear of our Lord one 
thousand elght hundred and seventy-seven, bearing the number 
6938, and under the signature of the Honorable Isaae — one 
of the Queen’s privy council for Canada, and countersigned by J. C 
Tache, deputy commissioner, and is hereunto annexed ud Rea 
seal of the patent office. 

And this extension of duration of patent is granted subject to the 
provisos and conditions in the original patent, hereunto annexed, 
mentioned and contained. 

[n testimony whereof the Honorable Adolphe Pierre Caron, one 
of the (Jueen’s privy council for Canada, has to this extension of 
duration of patent in duplicate signed his name, and the seal of the 
patent office has been hereunto affixed, at the city of Ottawa, in the 
Dominien of Canada, this twelfth day of yt ap deere gst 
our Lord one thousand eight hundred and eighty-one. 


[L. 8. ] ADOLPHE P. CARON. 


( ees 
A. ‘AMBIE, 
vr Deputy (Commissioner. 


68 | Endorsed :] Canada. Extension of duration of patent in 

favor of John Jones Bate for “ Bate’s improved system of ven- 
tilation, refrigeration, &¢.,” issued on the 12th day of December, 
1SS1, and registered, under No. 13812, in tue patent office at Ottawa. 
A. J. Cambie, act’g deputy commissioner. 


G9 CANADA. 


Extension of Duration of Patent 13815. 
Whereas by “the patent act of 1872” it is, amongst other things, 
provided that patents of invention or discovery issued by the pat- 
ent office shall be valid fora period of five, ten, or fifteen years, 


<a ae, Se 
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but at or before the expiration of the said five or ten years the 
holder thereof may obtain an extension of the patent for another 
period of five years, and after those second five years may again 
obtain a further extension for another period of five years, but not 
in any case to exceed a total period of fifteen vears ; and 

Whereas a patent, bearing date on the ninth day of January, in 
the year of our Lord one thousand eight hundred and seventy-seven, 
was granted to John Jones Bate, of the city of Brooklyn, in the 
State of New York, one of the United States of America, merchant, 
for a period of five years from the date of the said patent of inven- 
tion, therein called or known by the title or name of “ Bate’s im- 
proved system of ventilation, refrigeration, &c.,” and which patent 
was and is subject to the provisos therein contained ; and 

Whereas a patent, bearing date the twelfth day of December, in 
the year of our Lord one thousand eight hundred and eighty-one, 
was granted to the said John Jones Bate, extending the duration of 
the said original patent for the period of five years from the ninth 
day of January, in the year of our Lord one thousand eight hun- 
dred and eighty-two, subject to the provisos in the said original 
patent mentioned and contained: 

The present patent grants to the said John Jones Bate, his exe- 
cutors, administrators, and his assigns, for another period of five 
years, to commence and be computed on and from the ninth day of 
January, which will be in the year one thousand eight hundred and 
eighty-seven, the exclusive right, privilege, and liberty of making, 
constructing, and vsing and vending to others to be used the said 
invention of John Jones Bate, and which is called or known by the 
title or name of Bate’s improved system of ventilation, refrigeration, 
&e., and whereof a short description is as follows : 

It consists, Ist, in the process of preserving meat during trans- 
portation and storage by enveloping the same in a covering of 
fibrous or woven material and subjecting it when thus enveloped 
to the action of a current of air of suitably low temperature ; 2nd, 
in a refrigerator constructed with a germ-absorbent of fibrous or 
woven material provided for use in connection with a current of air 
of suitably low temperature caused to pass through or to circulate 
within the refrigerator; 3rd, in the combination, with a building, 
room, or apartment, of a fan blower and a fibrous material for ab- 
sorbing the germs of disease, incipient decay, &c., from atmospheric 
air, and which said first-named patent was issued to the said John 
Jones Bate on the ninth day of January, in the year of our Lord 
one thousand eight hundred and seventy-seven, bearing the number 
6938 and under the signature of the Honorable Isaac Burpee, one 
of the Queen’s privy council for Canada, and countersigned by J. 
C. 'Taché, deputy commissioner, and is hereunto annexed, under the 
seal of the patent office. 

And this extension of duration of patent is granted subject to the 
provisos and conditions in the original patent, hereunto annexed, 
mentioned and contained. 

In testimony whereof the Honorable Adolphe Pierre Caron, one 
of the Queen’s privy council for Canada, has to this extension of 
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duration of patent in duplicate signed his name, and the seal of the 
patent office has been hereunto affixed, at the city of Ottawa,in the 
Dominion of Canada, this thirteenth day of December, in the year 
of our Lord one thousand eight hundred and eighty-one. 


[. s.] ADOLPHE P. CARON. 


Countersigned : 
A. J. CAMBIE, 


Act'g Deputy Commissioner. 


70 | Endorsed :}] Canada. . Extension of duration of patent in 

favor of John Jones Bate for “ bate’s improved system of 
ventilation, refrigeration, &c.,” issued on the 15th day of December, 
1881, and registered, under No. 13812, in the patent office at Ottawa. 
A. J. Cambié, act’g deputy commissioner. 


« 
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Petition, etc.. to Extend Bate Canadian Patent. 


DEPARTMENT OF AGRICULTURE, PATENT OFFICE, 
Orrawa, CANADA, Feb. 24th, 1887. 


Certified to bea true and correct copy of the original petition, 
correspondence, receipt, and Wrapper relating to the extensions of 
patent No. 6938, granted to John Jones Bate on the 9th day of Jan- 
uary, 1877, which said extensions are numbered 15812 and 13815 
and dated December 12 & 13, 1881], respectively. 

As witness the seal of the patent office, hereto affixed. 

[ SEAL. | H. CASGRAIN, 
| Act'g Deputy Com’r of Patents. 
{ Patent Office, Canada, Dec. 5, 1881. | 


To the commissioner of patents, Ottawa : 

The petition of John Jones Bate, of the city of Brooklyn, in Kings 
county, in the State of New York, one of the United States of 
America, merchant, sheweth— 

That on the 9th day of January, A. D. 1877, your petitioner 
72 obtained a patent for the period of five years from the said 
date for new and useful improvements on apparatus and pro- 

cess for ventilation, refrigeration, Xc. 

That he is the holder of the said patent in trust for the “ Bate 
Refrigerating Company,” and therefore prays that it may be extended 
for another period of ten years. 

Signed at New York city this thirtieth day of November, in the 
year of our Lord one thousand eight hundred and eighty-one. 

[ Patent Office, Canada, Dec. 5, 1881. ] 


(Signed) JOHN JONES BATE. 


5—862 
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MontTrREAL, Dee. 3rd, 1881. 
To the honorable the commissioner of patents, Ottawa. 


Sir: I herewith enclose the application of J. J. Bate for extension 
of L. patent No. 6938, and forty dollars, for ten years. 
| have the honor to be, sir, your obedient servant, 
" CHARLES G. C. SIMPSON, 
M. 
ree. * @.d. bs ’ 


mse 


————e 


<= 


PATENT OFFICE, CANADA. 


Patent Office, Canada, Dec. 5, 1881. ] 


Received from Bate $40.00. 
‘ee on ——-. 


A. J. CAMBIE, 


74 4, 
Canadian Judgment of July 9, 1888. 
PROVINCE OF QuEBEC, District of Montreal : 


Superior Court for Lower Canada, the ninth day of July, one thou- 
sand eight hundred and eighty-three. 


Present: The Hon. Mr. Justice Torrance. — 


; 
! 
1 


[Law stamp. $1. Dollar. $1. Province of Quebec. One dollar. Canceled. ] 
[Law stamp. 20 cts. Quebec. Canceled. ] 


The Honorable Sir ALEXANDER CAMPBELL, of the City ) 


: of Ottawa, in the County of Carleton and Province of 
Ontario, in His Quality of Minister of Justice and At- 
i torney General of Her Majesty in and for the Domin- 
ion of Canada, Plaintiff, 
ts. 
JoHN Jones Late, of Brooklyn, in the County of Kings > No. 2608. 
| and State of New York, One of the United States of 
} America, Merchant,in His Capacity of Trustee for Cer- 
: tain Purposes of The Bate Refrigerating Company, a 
jody Politic and Corporate, Having its Principal Place 
4 of Business in the City of New York, in the said State 
of New York, Defendant. } io 
70 The court, having heard the parties upon the merits of this 
a cause, examined the proceedings and proof of record, heard 


the witness for plaintiff, and having deliberated, considering that 
by 25 Vic., cap. 26, sec. 15, of Canada, the application for a patent 
shall deliver to the commissioner of patents, referred to in said act, 
unless specially dispensed from so doing for some good reason, a neat 
working medal, seeing that such medal was not delivered till 
eighteen months after the issue of the patent in question in this 
cause, and that such delivery had not been dispensed with before 


a eee oP ere) 


a 
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such issue, doth overrule defendant’s plea and grant the con- 
clusions of the information in this cause fyled, and doth, in 
consequence, declare that the patent of invention hereinafter 
described was improperly and illegally granted, and that the 
same was granted and issued and registered without jurisdiction 

and without authority, and that the same was and is ab 
76 initio null and void and insufficient to secure for the defend- 

ant any monopoly such as therein purports LO be granted to 
him, to wit, a certain patent of invention, issued out of the Patent 
Office for the Dominion of Canada on the eleventh day of January, 
eighteen hundred and seventy-seven, known and designated and 
called Bate’s improved system of ventilation, refrigeration, «eo., 
cranting LO John Jones Bate, of the City — of New York. One of the 
United States of America, for the period of five years from the ninth 
day of January, one thousand elg lit hundred and seventy-seven, the 
exclusive right, privilege, and liberty of making, constructing, and 
using, and vending to others to be ust d, the said Invention, whereof 


: 


a short Inscription is as follows: 

“Tt consist-, 1‘ , on the process of pres rving meat during trans- 
portation and storage by enveloping the same in a covering of 
fibrous or woven material and subjecting it, when thus enveloped, to 

the action of a current of air “at suitably low temperature ; 
i 2°,in a refrigerator constructed with a germ-absorbant of 

fibrous or woven material provided for use in connection with 
a current of air of suitably low teinperature caused to Pass through 
or to circulate within the refrigerator; 3°, in @ combination, with a 
building, room, or apartment, of a fan blower and a fibrous material 
capable of absorbing the germs of disease, Incipient decay, and from 
atmospheric air,” said patent bearing date on the ninth day of Jan- 
uary, eighteen hundred and seventy-seven, and enregistered in the 
patent office, at Ottawa, on the eleventh day of the same month; 
and the court doth further cancel and anunull ab initio, a toutes fins 
(file de droit, the said patent of invention and the renewals thereof, 
and the transfer thereof, and the registrations thereof, the whole 
with costs distraits to Messrs. Archibald and MeCormick, plaintiff's 
attorneys. 

(True copy.) 


Sen] Sup rior Court. Lower Canada. | 


GEO. H. KERNICK, 
Deputy Proth'y Sup'r Court, Dist. of Mont’l. 


75 | Vignette. | 


CONSULATE GENERAL OF THE UNITED STATES 
or AMERICA FOR THE BritisH NortTHu 
AMERICAN PROVINCES, MONTREAL, CANADA. 


I, the undersigned, —— consul general of the United States 
of America for the British North American provinces, do hereby 
certify and make known that George H. Kernick, whose signature 
is signed to the annexed instrument in writing, is and was at the 
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signing of the same an acting deputy prothonotary of the superior 
court, in the district of Montreal and Province of Quebec, commis- 
sioned and authorized to act as such, and that full faith and credit 
are due to his official acts. 

Given under my hand and the seal of this consulate general, at 
Montreal, this eighteenth day of February, A. D. 1887. 

[Seal Consulate General of the United States, Montreal. ] 
WENDELL A. ANDERSON, 


Consul General of the United States of America. 


a 


79 5. 
Canadian Judgment of June 30, 1886. 


CANADA, Province of Quebec, District of Montreal: 


[In the Superior Court for Lower Canada, on the thirtieth day of 
June, one thousand eight hundred and eighty-six. 


Present: The Honorable Mr. Justice Charles Gill, J.S. C. 


[Law stamp. $2. Dollars. $2. Province of Quebec. Two dollars. Canceled. ] 


The Honorable Sir ALEXANDER CAMPBELL, of the City of ) 
Ottawa, in the County of Carleton and Province of 
Ontario, in His Quality as Minister of Justice and At- 
torney General of Her Majesty in and for the Do- 
minion of Canada, Plaintiff, 

US. 

JOHN Jones Bate, of Brooklyn, in the County of Kings 
and State of New York, One of the United States of 
America, Merchant, in His Capacity of Trustee for 
Certain Purposes of The Bate Refrigerating Company, 
a Body Politicand Corporate, Having its Principal Place 

of Business in the City of New York, in the said 

SV State of New York, Defendants, > No. 2608. 

and 

THe Cunarp Sreamsurip Company, a Body Politie aad | 
Corporate, Having its Chief Place of Business in the 
City of New York, in the State of New York, One of 
the United States of America; Benjamin W. Gillett, 
Morillo H. Gillett, and David H. Shearman, all Three 
of the said City of New York, Traders, Opposants, 

and 

The Honorable Joun D. 8. THompson, of the City of Ot- 
tawa,in the Province of Ontario, Minister of Justice 
and Attorney General for the Dominion of Canada, 
Plainuff par Reprised Instance. 


The court having heard the parties, by their respective counsel, 
upon the merits and issue joined on the tierce opposition fyled to 
the final judgment rendered in this cause on the ninth day of July, 


oe 
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eighteen hundred and eighty-three, examined the proceedings and 
proof of record and evidence adduced and on the whole deliberated. 
Whereas it has been proved that on the ninth of January, 

8] eighteen hundred and seventy-seven, a patent of invention 
called “ Bate’- improved system of ventilation, refrigeration, 

&e., &e.,” was issued by the Patent Office of Canada to John Jones 
Bate, of the city of Brooklyn, in the State of New York, United States 
of America, granting him for five years from the above date the ex- 
clusive privilege of making, using, and vending his said invention 
in Canada, which said patent was, on the twelfth of December, eigh- 
teen hundred and eighty-one, renewed for five years more, to run 
from the ninth of January, eighteen hundred and eighty-two, and 
on the thirteenth of December, eighteen hundred and eighty-one, 
renewed further for five additional years, to run from the ninth of 
January, eighteen hundred and eighty-seven, to the like day and 
month in eighteen hundred and ninety-two, the said John Jones 
Bate having also obtained a patent in the United States of America 
for his said invention on the twentieth of November, eighteen hun- 
dred and seventy-seven, for seventeen years, and both these 

82 patents were by him assigned to the Bate Refrigerating Com- 
pany on the twenty-second of November, eighteen hundred 

and twenty-seven; that the present tiers opposants, having infringed 
the said patent in the United States, a writ of injunction issued from 
the United States circuit court, district of New Jersey, at the in- 
stance of the Bate Refrigerating Company, was served upon them 
and sustained by decree entered November fourteenth, eighteen 
hundred and eighty-one, but subsequently, on petition presented on 
the twenty-ninth of May, eighteen hundred and eighty-two, the 
said injunction was dissolved on the ground that by the law of the 
United States the patent obtained there for seventeen years had 
expired at the end of the time for which the Canadian patent pre- 
viously taken out had been issued—that is to say, at the end of five 
years, reckoning from the ninth of January, eighteen hundred & 
seventy-seven : whereupon tle said Bate Refrigerating Company 
and the said John Jones Bate, acting collusively with one Benja- 
min Holman, of Montreal, caused him to petition the attorney 
general for the Province of (Juebee to issue a writ of scire 

$3 facias, issued from this superior court, against themselves, Bate 
& Bate Refrigerating Company, to annul the said Canadian 
patent on the ground that a neat working model of said invention 
had not been deposited in the patent office at ottawa before the said 
patent was granted, as required by law; and the said attorney gen- 
eral, unaware of the connivency between Holman and the present 
defendants, did allow his name to be used for the object in view; 
but both the superior court and the court of review having decided 
that the said attorney general for the Province of Quebec was not the 
officer at whose instance the said writ of scire facias should have issued, 
the said defendants, still acting in collusion with the same Benjamin 
Holman, had him to petition the attorney general for the Dominion 
of Canada to be allowed to use his name under the conditions pro- 
vided by law, in order that the present action and writ of setre facias 
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might be brought before the court to have the said Canadian 
S4 patent declared null and void ab initio for want of formality 

In the granting of it, as no model had been previously de- 
posited, 

That the said defendants fyled an affirmative plea, admitting that 
the commissioner of patents had not granted the dispensation from 
fyling such model. One witness was heard, but not cross-examined, 
and the judgment now complained of followed, declaring the Cana- 
dian patent null ab initio for want of model; that on the strength 
of the said judgment the defendants went back to the said circuit 
court for the district of New Jersey and obtained an order reinstat- 
Ing the injunction which had been dissolved as aforesaid and pro- 
hibiting the present opposants to use the said invention. 

Considering that the said tiers opposants who were not party Lo 
the suit, but whose interests suffer from the effects of said judgment 
rendered in this cause on the ninth of July, eighteen hundred and 

eighty-three, Inasmuch as they have been deprived of the 
85 right of using said invention through the instrumentality of 


_ 


sald judgement, are now entitled to be heard and to ure 
against it all legal grounds they may have, altho’ their interest 
thereby affected nay not be in this country, for their adversary, hav- 
ing used against them in the United States the authority of the 
judgment, a decision of this court, it Is but justice to allow them to 
attack here—the only place where it can be attacked—the instru- 


ment so use d elsewhere agvalnst them: 


Considering it has been proved that all these legal proceedings 
have been had and the said judgment arrived at through the fraud 
tothe law and collusion of the said John Jones Bate, Bate Re- 
frigerating Company, & Benjamin Holman, deceiving the attorney 
general, the advocates, and the court, employing and paying coun- 
sel on both sides, as well, seemingly, against themselves as on their 
apparent behalf; 

Considering that the deposit of a model of the invention to be 


| 
patented is not according to our law a matter essential to the 
86 granting of the patent, but can be dispensed with at the dis- 


cretion of the commissioner of patents ; that the facts as they 
have ocecur-ed in this case—that is, preparing, drafting, and register- 
ing the patent before the model was deposited—would in themselves 
constitute a dispensation of model; but even that argument need 
not be resorted to, for 1t is now shown that the required model was 
in fact asked for and deposited before the patent was issued from the 
department and delivered to the patentee, altho’ the patent or paper 
writing granting the patentee’s petition had been prepared and 
signed beforelhand—a practice proved to be customary in the depart- 
ment, and in fact not materially violating the law; 
Considering the tiers opposants have served and fyled their tiers 
opposition in due time, and delay after the judgment complained of 
was made known to them—doth declare the said tierce oppo- 
87 sition good and valid, and, maintaining the same, doth revoke 
and annrul/ the said judgment rendered in this cause on the 
ninth day of July, in the year one thousand eight hundred and 
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cighty-three, as being contrary to the rights and interests of the 
said tierce opposants, and as having been obtained collusively and 
fraudulently through the connivency of the said John Jones Bate, 
the Bate Refrigerating Company, and Holman, and as not having 
been rendered en pleine CONNALSSANCE decause, but in the absence In 
the record of the whole facts as now shown, and in consequence 
thereof contrary to law. 

And it is further adjudged and declared that the said patent of 
the ninth day of January, eighteen hundred and seventy-seven, was 
legally issued, and the said patent and the renewals thereof have 
been obtained legally, and, far from being null ab initio, the said 
patent has never ceased to be since the issuing thereof and is stiil In 
full force, vigor, & effect through the renewal of the twelfth of De- 

cem ber, eighteen hundred and eighty-one, and as, Moreover, 
88 declared by the statute of eighteen hundred and eighty-three 
(46 Vic., ce. 19); and the said judgment, being henceforth an- 
nulled and set aside as aforesaid, is declared to be null and void and 
of no effect to all legal intents & purposes, and especially is regards 
the said tiers opposants ; and the court, proceeding to render the 


judgment which ought to have been rendered, doth dismiss the said 


sult at law, writ, and proceedings with COSLS distraits LO Mess-s. 
Lacoste, Globensky, Bisaillon & Brosseau, attorneys for tiers oppo- 
sants 


(True copy.) GkOo. H. KERNICK, 
Deputy Proth'y Supe rior Court, Dist. of Montreal. 


gg | Vignette. | 


CONSULATE GENERAL OF THE UNITED STATES 
OF AMERICA FOR THE BritisH NORTH 
AMERICAN Provinces, MONTREAL, CANADA. 


|, the undersigned, —— ——, consul general of the United 
States of America for the British North American provinces, do 
hereby certify and make known that Geo. H. Kernick, whose signa- 
ture is signed to the annexed instrument in writing, is and was at 
the signing of the same an acting deputy prothonotary, superior 
court, district of Montreal, Province of Quebec, commissioned and 
authorized to act as such, and that full faith and credit are due to 
his otheial acts. 
Given under my hand and the seal of this consulate general, at 
Montreal, this 21st day of December, A. D. 1586. 
[Seal Consulate General of the United States, Montreal. ] 
WENDELL A. ANDERSON, 


’ , ; 4 . ; ' , - 
Consul General Of tire f niled States of America. 
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Certificate of Date of Application for Canadian Patent. 


DEPARTMENT OF AGRICULTURE, PATENT OFFICE, 
Orrawa, CANADA, Jan’ry Sth, 1887. 
This is to certify that the application on which patent No. 6938 — 
granted to John Jones Bate, for “ Bate’s improved system of ventila- 
tion, refrigeration, &c.,” was filed in this office on the 19th day of 
December, 1876. 
As witness the seal of the patent office hereto affixed. 
[SEAT. | H. CASGRAIN, 
Act’g Deputy Commissioner of Patents. 


91 ai 
Certificate of Call for Model and Date of Filing Model. 


DEPARTMENT OF AGRICULTURE, PATENT OFFICE, 
Orrawa, CANADA, Jan’ry 5th, 1887. 


This 1s to certify that in the matter of letters patent of the Do- 
minion of Canada No. 6938, granted to John Jones Bate, for “ Bate’s 
improved system of ventilation, refrigeration, &c.,” and dated Jan’ry 
9th, 1877, the commissioner of patents of the Dominion of Canada 
called for a model of the invention to be filed in the patent office on 
the 12th day of Jan’ry, 1877, which appears to have been received 
in this office on or about the 26th day of June, 1878, when the pat- 
ent was mailed. 

As witness the seal of the patent office hereto affixed. 

[ SEAL. | H. CASGRAIN, 
Act’g Deputy Commissioner of Patents. 


92 8. 
Certificate as to Furnishing Model. 


DEPARTMENT OF AGRICULTURE, PATENT OFFICE, 
OTTAWA, CANADA, Jan’ry 5th, 1887. 


This is to certify that in the matter of letters patent of the Domin- 
ion of Canada No. 6938, granted to Jolin Jones Bate and dated 
Jan’ry 9th, 1877, the furnishing of the model to this office by the 
applicant, on the 26th day of June, 1878, in said case was a pre- 
requisite to the delivery of the said letters patent. 

As witness the seal of the patent office hereto affixed. 


[SEAL. | H. CASGRAIN, 
Act’'g Deputy Commissioner of Patents. 
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Affidavit of Jolin mM Bat 


UNITED STATES OF AMERICA. 
Southern District of Ne i York ; 


ila- , Circuit Court of the United States, District of Massachusetts. In 
Y of Nquity. 


BATE REFRIGERATING COMPANY 
i. 


Greorce H. HAMMOND AND COMPANY. 


John J. Bate, being duly sworn, deposes and says as follows: 
l am the pre sident of the COPpPOPa lion complainant. [ have read 
+ 


a COpy of the petition filed in the Canadian Patent ¢ thee In the mat- 
ter of the so ealied extension of the Canadian letters patent No. 


6938. (A copy of the petition referred to is hereto annexed.) The 
' letters patent ref rred tO, Ul} Ol) being ISsut (i, OL OF about June Poth, 
Do- LS75, Aiter the filing Ol the model of the nv ntion, took effect as of 
te’s January 9th, 1877. and in that sense, and in that sense alone, as | 
ry am informed and _ believe, were “ obtained ” on January 9th, 1877. 
ida In making such application for extension | simply followed the 
on ; forms prescribed Sy the Canadian Patent Office in such connection. 


red JOHN J. BATE, 


Sworn to before me this 9th day of April, 1887. 
|SEAL. | GEORGE W. MIATT, 
Notary Public, 


94 To the commissioner of patents, Wttawa: 

Phe petition of John Jones Bate. if the city of Brooklyn, In 
Kings county, in the State of New York, one of the United States 
of America, merchant, showeth— 

That on the 9th day of January, A. D. 1877, your petitioner ob- 
tained a patent for the period of five years from the said date for 
new and useful improvements on apparatus and process for ventila- 
tion, refrigeration, NC. 


in- fen ! | ? 
| hat he Is the holder of the said patent In trust lor the : Bate 
ted ee oe Se rT . 9 . ‘ove that it 4 : l 
| Refrigerating Company,” and therefore prays that it may be extende 
i? “ < ‘ = . . e 
" & for another period of ten years. 
’ C- * 


Signed at New York city this thirtieth day of November, in the 
vear of our Lord one thousand eight hundred and eighty-one. 


[SEAL. | JOHN JONES BATE. 
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95 10. 
Patent Laws of Canada. 
[Coat of arms. | 
SOTH VICTORIA. 
CHap. 26. 
An act respecting patentsof invention. (Assented to 14th June, 1872.) 


Securicmecas Her Majesty, by and with the advice and con- 
sent of the Senate and House of Commons of 
Canada, enacts as follows: 


Patent Oflice Constituted. 


ae ister of agricul 1, There shall be attached to the department 
of patents of invention. of agriculture as a branch thereof, an office to be 
called the patent office, and the minister of agri- 
culture for the time being shall be the commis- 
sioner of patents; and it shall be the duty of the 
said commissioner to receive all applications, fees, 
papers, documents, and models for patents, and to 
perform all acts and things requisite to the grant- 
ing and issuing of patents of invention; and he 
shall have the charge and custody of the books, 
records, papers, models, machines, and other things 
_ belonging to the said office. 
Pale made and 2. The commissioner shall cause a seal to be 
be received in evidence. made for the purposes of this act, and may cause 
to be sealed therewith patents and other instru- 
ments and copies proceeding from the patent 
office; and all courts, judges, and other persons 
whomsoever shall take notice of such seal and re- 
ceive impressions thereof in evidence in like man- 
ner as impressions of the great seal are received 
In evidence, and shall also take notice of and re- 
ceive in evidence, without further proof and with- 
out production of the originals, coples or extracts 
certified under the seal of the said oflice to be 
copies of or extracts from documents deposited in 
such office. 

— ake YO 3. [he commissioner may, from time to 
time, subject to the approval of the gov- 
ernor in council, make such rules and regulations 
and prescribe such forms as may appear to him nee- 
essary and expedient for the purposes of this act, 
and notice thereof shall be given in the Canada 
Gazette, and all documents executed in con- 
formity with the same and accepted by the com- 
missioner shall be held valid, so far as relating to 

: proceedings in the Patent Office. 


— 


Publication and effect. 


il- 
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4. The deputy of the minister of agriculture 
shall be the deputy commissioner of patents of 
Invention, and the governor in council may, 
from time to time, appoint such clerks and officers 
under him as may be necessary for the purposes 
of this act, and such clerks and officers shall 
hold office during pleasure. No officer or em- 
plovee of the patent office shall buy, sell, or ac- 
quire or trafhe in an Invention or patent or rights 
to patents therefor, and every such purchase and 
sale and every assignment or transfer thereof by 
or to any officer or employee as aforesaid shall 
be utterly null and void, but this shall not apply 
to any original inventor or to the acquisition by 
by quest. 

5. The commissioner shall cause a report LO be 
prepared annually and laid before Parliament of 
the proceedings under this act, and shall, from 
time to time and at least once in each year, DUD- 
lish in the Canada Gazette a list of natents granted, 
| may, with the approval of the governor in 
council, cause such specifications and drawings 
as thas be deemed of interest or essential parts 


thereof to be printed, from time to time, for dis- 
al 
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6. Any person having invented any new and 
useful art, machine, manufacture, or composition 
of matter or any new and useful improvement on 
any art, machine, manufaeture, or composition of 


] 


matter not known or used by others before his 
ntion thereof, and not being in public use or 
on sale for more than one year previous to his 
lication, in ¢ ‘anada, with the consent or allow- 
‘e of the Inventor thereof, Inay,on a petition LO 
that effect pore sented to the commissioner and on 
compliance with the other requirements of this 
act, obtain a patent eranting to such person an 
usive property therein; and the said patent 
| be under the seal of the Patent Office and 
the signature of the commissioner or the slona- 
ture of another member of the privy council, and 
shall be good and avail to the grantee, his 
va executors, administrators, or assigns, for the 
period mentioned in such patent; but no 
patent shall issue for an invention having an 
illicit object “n° view nor for any mere scientific 
principle or abstract theorem. 
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7. But an inventor shall not be entitled toa 
patent for his invention if a patent therefor in any 
other country shall have been in existence in such 
country more than twelve months prior to the 
application for such patent in Canada; and if, 
during such twelve months, any person shall 
have commenced to manufacture in Canada the 
article for which such patent is afterwards ob- 
tained such person shall continue to have the 
right to manufacture and sell such article, notwith- 
standing such patent; and, under any circum- 
stances, where a foreign patent exists the Canadian 
patent shall expire at the earliest date at which 
any foreign patent for the same invention expires. 

8, ‘The patent may be granted to any person to 
whom the inventor entitled under the sixth sec- 
tion to obtain a patent has assigned or bequeathed 
the right of obtaining the same, or, in default of 
such asslonment or bequest, to the executors or 
administrators or assigns of the deceased inventor. 

9. Any person who has invented any improve- 
ment on any patented invention may obtain a 
patent for such improvement, but shall not thereby 
obtain the right of vending or using the original 
invention, nor shall the patent for the original 
Invention confer the right of vending or using the 
patented improvement. 

10. In cases of joint applications the patent 
shall be granted in the names of all the applicants; 
and in such cases any assignment from one of the 
said applicants or patentees to the other or to any 
person shall be registered in like manner as other 
assignments. 


Conditions and Forma/ities. 


ll, Every inventor before a patent can be ob- 
tained shall make oath, or, when entitled by law to 
make an affirmation instead ofan oath, shal! make 
an affirmation, that he verily believes that he is, or, 
in the case of the inventor being deceased, the ap- 
plicant shall make oath or affirm that the person 
whose assigaee or representative he is was the in- 
ventor of the invention for which the patent is so- 

licited, and that the several allegations in 
98 the petition contained are respectively true 

nd correct. Such oath or affirmation may 
ve made before any justice of the peace in Canada; 
but if the inventor or the applicant is not at the 
time in Canada the oath or affirmation may be 
made before any minister plenipotentiary, chargé 
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d affaires, consul, vice-consul, or consular agent, 
holding commission under the government of the 
United Kingdom, or any judge of the country in 
which the applicant happens at the time to be. 

12. ‘The petitioner for a patent shall, for all the 
purposes of this act, elect his domicile at some 
known and specified place in Canada and mention 
the same in his petition for a patent. 

13, ‘The applicant shall, in his petition fora 
patent, insert the title or name of the invention, 
and shall, with the petition, send in a specification 
in duplicate. 

14. ‘The specification shall correctly and fully 
describe the mode or modes of operating contem- 
plated by the inventor, and shall state clearly and 
distinetly the contrivances and things which he 
claims as new and for the use of which he claims 
an exclusive property and privilege; it shall bear 
the name of the place where it is made, the date, 
and be signed by the inventor, if he be alive (and 
if not by the applicant), and two witnesses; in the 
case of a machine the specification shall fully ex- 
plain the principle and the several modes in 
which it is intended to apply and work out the 
same; in the case of a machine, or in any other 
ease where the invention admits of illustration by 
means of drawings, the applicant shall also, with 
his application, send in drawings in duplicate 
showing clearly all parts of the invention; and 
each drawing shall bear the signature of the ap- 
plicant or of his attorney, and shall have written 
references corresponding with the specification ; 
but the commissioner may require further draw- 
ings or dispense with any of them, as he may see 
fit; one duplicate of the specification and of the 
drawings, if there are drawings, shall be annexed 
to the patent of which it forms an essential part, 
and the other duplicate shall remain deposited in 
the patent office. 

15, ‘The applicant shall also deliver to the com- 
missioner, unless specially dispensed from so do- 
ing for some good reason, a neat working model 
of his invention on a convenient scale, exhibiting 
its several parts in due proportion, whenever the 
invention admits of such model, and shall deliver 

to the commissioner specimens of the in- 
Jv gredients and of the composition of mat- 


ter sufficient in quantity for the purpose of 


experiment, whenever the invention Is a compo- 
sition of matter; provided such ingredients and 
composition are not of an explosive character or 
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ye Rception as toexplos- otherwise dangerous, in which case they are to be 
furnished only when specially required by the 
commissioner, and then with such precautions as 
shall be prescribed In the said requisition. 


Contents. Duration. Surrender, Reissue of Patents 
and Disclaine rs, 


Contents of patents. 16. Every patent granted under this act shall 
contain the title or name of the invention, with a 
reference to the specification, and shall grant to 
the patentee, his executors, administrators, and 
assigns, for the period therein mentioned from the 
granting of the same, the exclusive right, privi- 
lege, and liberty of making, constructing, and 
using, and vending to others to be used, the said 
Invention, subject, nevertheless, to adjudication 
Ee nee before any court of competent jurisdiction. 
periodical extension— 17, Patents of invention issued by the patent 
edn ty nftee™ office shall be valid for a period of five, ten, or 
fifteen years, al the option of the applicant, but 
at or before the expiration of the said five or ten 
years the holder thereof may obtain an extension 
of the patent for another period of five Veurs, ana 
after those second five years may again obtain a 
further extension for another period of five years, 
not In any case to exceed a total period of fifteen 
years in all; and the instrument delivered by the 
patent office for such extension of time shall be 
in the form which may be from time to time 
adopted, to be attached, with reference to the pat- 
ent and under the signature of the commissioner 
or of any other member of the privy council in 
the case of absence of the commissioner. 
PE iancnor enh ¢ siphon 18, Every patent and instrument for the ex- 
of justice before granted. tension of time as aforesaid shall, before it is 
signed by the commissioner or any other member 
of the privy council and before the seal herein- 
before mentioned is aflixed to it, be examined by 
the minister of justice, who, if he finds it con- 
formable to law, shall certify accordingly, and 
such patent or instrument may then be signed 
and the seal affixed thereto, and, being duly reg- 
istered, shall avail to the grantee thereof. 
opt, certain cases of = 19, Whenever any patent shall be deemed de- 
sioner may cause anew fective or inoperative by reason of insufficient de- 
amended specification, Scription or specification or by reason of the pat- 
entee claiming more than he had a right to claim 
as new, but atthe same time it appears that 
100 _—ithe error arose from inadvertence, accident, 
or mistake, without any fraudulent or de- 
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ceptive intention,the commissioner may, upon the 
surrender of such patent and the payment of the 
further fee hereinafter provided, cause a new pat- 
ent, in accordance with an amended description 
and specification to be made by such patentee, to be 
issued to him for the same invention for any part 
or the whole of the then unexpired residue of the 
period for which the original patent was or might 
have been, as hereinbefore directed, granted; in 
case of the death of the original patentee or of his 
having assigned the patent a like right shall vest 
in his assignee or legal representative. ‘The new 
patent and the amended description and specifica- 
tion shall have the same etfect in law on the trial 
of any action thereafter commenced for any cause 
subsequently accruing as if the same had been 
ginally filed in such corrected form before the 
issue of the original patent. 

20. Similarly, whenever by any mistake, acei- 
dent, or inadvertence, and without any wilful in- 
tent to defraud or mislead the public, a patentee 
has made his specification too broad, claiming 
more than that of which he or the party through 
whom he claims was the first inventor, or has, in 
the specification, claimed that he or the party 
through whom he claims was the first inventor of 
any material or substantial part of the invention 
patented, of which he was not the first inventor 
and to which he bad no legal right, the patentee 
hay, On payment of the fee hereinafter provid d, 
make disclaimer of such parts as he does not 
claim to hold by virtue of the patent or the as- 
sigument thereof. Such disclaimer shall be in 
writing and in duplicate and attested in the man- 
ner hereinbefore preseribed for a patent, one copy 
to be filed and recorded in the office of the com- 
missioner, the other copy to be attached to the 
patent and made a part thereof bv reference ; and 
such disclaimer shall thereafter be taken and con- 
sidered as part of the original specification. Such 
disclaimer shall not affect any action pending at 
the time of its being made, except in so far as may 
relate to the question of unreasonable neglect or 
delay in making it. In ease of the death of the 
original patentee or of his having assigned the 
patenta like right shall vest in his assigns or 
legal representatives, respectively, any of whom 
may make disclaimer. ‘The patent shall there- 


Orl 


after be deemed good and valid for so much of 


the invention as is truly the disclaimant’s own 
and not disclaimed, provided it be a material and 
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substantial part of the invention and definitely 
distinguished from other parts claimed 
‘ 101 ~ without right; and the disclaimant shall 
be entitled to maintain a suit for such part 
accordingly. 


Assignment and Infringement of Patents. 


sconenee tomeniion® we - 21. The Government of Canada may always 
use any patented invention, paying to the patentee 
such sum as the commissioner may report to be 
a reasonable compensation for the use thereof. 
aby atents to be assign- 29, Every patent for an invention, whensoever 
issued, shall be assignable in law, either as to the 
whole interest or as to any part thereof, by any 
instrument in writing; but such assignment, and 
also every grant and conveyance of any exclusive 
right to make and use, and to grant to others the 
right to make and use, the invention patented 
within and throughout Canada or any part thereof 
shall be registered in the office of the commis- 
sioner in the manner from time to time adopted 
by the commissioner of patents for such registra- 
pain of nuiite °° tion; and every assignment affecting a patent for 
invention shall be deemed null and void against 
any subsequent assignee, unless such instrument - 
is registered, as hereinbefore prescribed, before the 
registering of the instrument under which such 
subsequent assignee may claim. 
mrcmedy for infringes 233, Every person who, without the consent in 
writing of the patentee, makes, constructs, or puts 
in practice any invention for which a patent has 
been obtained under this act or any previous act, 
or procures such invention from any person not 
authorized to make or use it by the patentee, and 
uses it, shall be liable to the patentee in an action 
of damages for so duing; and the judgment shall 
be enforced and the damages and costs that may 
be adjudged shall be recovered in like manner as 
in other cases in the court in which the action is 


brought. 
a 24. An action for the infringement of a patent 
may be brought before any court of record hay- ~~ 


ing jurisdiction to the amount of damages asked 

for, and having its sittings within the province 

in which the infringement is said to have taken 

place, and being, at the same time, of the courts 

| of such jurisdiction within such province, the one 
| | of which the place of holding is nearest to the 
Injunction may issue. place of residence or of business of the defendant; 
and such court shall decide the case and deter- 
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mine as to costs. In any action for the infringe- 
ment of a patent, the court, if sitting, or 
102 «any judge thereof 10 chambers if the court 


be not sitting, may, on the ap plicati mn of 


the plaintiff or defendant, re spectively, make such 
order for an injunction restraining the opposite 
party from further use, manufacture, or sale of the 
subject-matter of the patent, and for his punish- 
ment 1) the event of disobedience to such ord 
or for Inspection or account, and respecting the 
same and the proceedings in the action, as t 
court or judge may see fit; but from such order 
ali appeal shall lie under the same circuinstances 
and LO the Same court as from other judgm nts 
or orders of the court In which the order was 
made. 

20. Whenever the pl untiff fails to sustain his 
action, because his spe cification and claim em- 
brace more than that of which he was th first In- 
ventor, and it appears that the defendant used or 
infringed any part of the invention, justly and 
truly specified and claimed as new, the court may 
discriminate, and the judgment may be rendered 
an By 


26. The def ~— In any such action may 
specially pl aa s matter of defence any fact or 
default whir h, by this act or by law, would ren 


oo pate nt void: and the court shall take COg 
nizance of that special pleading and of the facts 
connected therewith, and shall decide the case ac- 
cording |) 


Nullity, Impeachment, and Avoidanes Ol Paten 


27. A patent shall be void if any material al- 
legation in the petition or declaration of the up- 
plicant be untrue or if the specifications and 
drawings contain more or less than is hecessary 
for obtaining the end for which they purport to 
be made, such omission or addition bein; ¢ wilfully 
made for the purpose of misleading; but if it shall 
appear tothe court thatsuch omission or addition 
is simply an involuntary error, and it is proved 


that the patentee is entitled to the 1emainder of 


his pate Lit pro tanto, the eourt shi: ll render a judg- 
ment In accordance with the facts and determine 
as to costs, and the patent shall be held valid for 
such part of the invention described; and two 
office copies of such judgment shall be furnished 
to the patent office by the patentee, one to be 
registered and to remain of record in the office 


a 


(—S? 


Patent 
void in certail 


valid only for 


TiAY te 


‘ae : 5O 


Patent to be eondi- 
tional for the manufact- 
ure in Canada of the 
thing patented. 


And of the patentees 
not importing it into 
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Commissioner may ex- 
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Proceedings for im- 
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and the other to be attached to the patent and 
made a part of it by a reference. 

28. Every patent granted under this act shall 

be subject and expressed to be subject to 
103 the condition that such patent and all the 

rights and privileges thereby granted shall 
cease and determine, and the patent shall be null 
and void, at the end of two years from the date 
thereof, unless the patentee or his assignee or as- 
signees shall, within that period, have commenced 
and shall, after such commencement, continuously 
earry on in Canada the construction or manu- 
facture of the invention or discovery patented in 
such manner that any person desiring to use it 
may obtain it or cause it to be made fer him ata 
reasonable price at some manufactory or estab- 
lishment for making or constructing it In Canada; 
aud that such patent shall be void if, after the 
expiration of twelve months from the granting 
thereof, the patentee or his assignee or assignees, 
for the whole or a part of his interest in the pat- 
ent, imports or causes to be imported into Can- 
ada the invention for which the patent is granted: 
And provided always, That in case disputes should 
arise as to whether a patent has or has not become 
null and void under the provisions of this section, 
such disputes shall be settled by the minister of 
agriculture or his deputy, whose decision shall 
be final. 

2. Whenever a patentee has been unable to carry 
on the construction or manufacture of his inven- 
tion within the two years hereinbefore mentioned, 
the commissioner may grant to the patentee a 
further delay on his adducing proof to the satis- 
faction of the commissioner that he was, for rea- 
sons beyond his control, prevented from comply- 
ing with the same; but no such further delay 
shall be thus granted in any case in advance of 
the time hereinbefore preseribed. 

29. Any person desiring to Impeach any patent 
issued under this act may obtain a sealed and cer- 
tified copy of the pateni and of the petition, affi- 
davit, specification, and drawings thereunto re- 
lating, and may have the same filed in the office 
of the prothonotary or clerk of the superior court 
for the Province of Quebec, or of the court of 
Queen’s bench or common pleas for the Province 
of Ontario, or of the supreme court in the Province 
of Nova Scotia, or of the court of Queen’s bench 
in the Province of New Brunswick, according to 
the domicile elected by the patentee as aforesaid 
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or in the court of highest jurisdiction in the 
Provinee of Manitoba or of British Columbia, 
which courts shall adjudicate on the matter and 
decide as to costs. The patent and documents 
afore said shall then be held as of record 1) such 
court, so that a writ of seire facias, under the seal 
of the court, grounded upon such record, may 
issue for the repeal of the »atent, for cause as 

aforesaid, if, upon proceedings had upon 
104 the w rit, in accordance with the meaning 
f this act, the patent be adjudged to be 


{ 


void, 

30. A certificate of the judgment voiding any 
patent shall, at the request of any person or party 
filing if LO be oO! record in the patent othee, be 
entered on the margin of the enrollment of the 
patent in the office of the commissioner; and the 
patent shall thereupon be and be held to have 
been void and of no effeet, unless and until the 
judgment be reversed on appeal as hereinafter 
provided. 

31, The judgment declaring any patent void 
shall be subject LO appeal tO any court of appeal 
having appellate jurisdiction in other cases over 


the court by which the sare Was rena red. 


} ; ’ } ' , 
Pat rir / SHO taidesr horme r Lau a 


o2. All patents issued under any act of the 
Li visiature of the late Provinee of Canada, or of 
Nova Scotia, or of New Brunswick, or of British 
Columbia, and all patents issued for the Provinces 
of Ontario and (Juebee, under any act of the late 
Province of Canada, and all patents issued under 
the “ patent act of LSG9,” to the date of the coming 
into Operation Ol the pres¢ nt act, shal] remain in 
loree for the same term and for the Sume extent 
of territory as if the act under which they were 
issued had not been repealed, but subject to the 
provisions of this act in so far as applicable to 
them. 

Z. And it shall be | iwful for the commissioner, 
upon the application of the patentee named in 
any such patent, being the inventor of the subject- 
matter of the patent, if the subject matter of the 
patent has not been known or used, nor, with the 
consent of the patentee, On) sale in any of the other 
provinces of the Dominion, to Issue on payment 
of the proper fees in that behalf a patent under 
this act extending such provincial patent over the 
whole of the Dominion for the remainder of the 
term mentioned in the provincial patent. 
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33. All the records of the patent offices of the 
late Provinee of Canada, and of the Provinces of 
Ontario and Quebec, of Nova Scotia and New 
Brunswick, and British Columbia, shall be handed 
over by the officers in charge of them to the com- 
missioner of patents of invention, to form part of 
the records of the patent office for the purposes 
of this act. 


105 Tariff of Fees. 


34, ‘The following fees shall be payable to the 
commissioner before an application for any of the 
purposes hereinafter mentioned shall be enter- 
tained—that is to say: 


On petition for a patent for 5 years-_---.. $20 O00 
On petition for a patent for 10 years_--. 40 00 
On petition for a patent for 15 years _--. 60 00 
On petition for extension from 5 to 10 

IE  ciccictethletinssie: tncdicicaisiactis eh ahalggth nandainide clas os 
On petition for extension from 10 to 15 

AL EN EAE 
On petition for extension from 5 to 15 

ID oi cts canes neiintinn waitin ae 
Or SO 6 OE 6 hi rccenice osraion 5 00 
On asking to registera judgment pro tanto ft OO 
On asking to register an assignment... 2 00 
On asking to attach a disclaimer to a pat- 

SO seivinctnsceisdiatsltselid es WidaeAenennebiini scaameshciica aisenavearaies 2 00 
On asking for a copy of patent with speci- 

RE A ea OE <p Rie ro! RR ee ROT L OO 


On petition to reissue a patent after sur- 
render and on petition to extend a 
former patent to the Dominion for every 
unexpired year of the duration of such 
patent the fee shall be at the rate of_—- L OU 


On office copies of documents not above men- 
tioned the following charges shall be made: 


lor every single or first folio of certified 
BRT ccne + cemmenamy cumamemepe eneana SO OO 
For every subsequent hundred words 
(fractions from and under fifty being not 
counted and over fiftv being counted 


for one fiundred) .......... () ID 


=’ 


—— — —) oe a 


35. For every copy of drawings the party ap- 
plying shall pay such sum as the commissioner 
considers a fair remuneration for time and labor 
expended thereon -by any officer of the depart- 
ment or person employed to perform such service. 
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36. The said fees shall be in full of all services Fees to be in full of all 
performed under this act In any such case by the | 
commissioner or any person employed in the pat- 
ent office. 

37. All fees received under this act shall be Page owt Per uy igi 
paid over to the receiver general -— form part of 
the consolidated revenue fund of Canada, except 
such sums as may be paid for cople s of drawings 
when made by persons not receiving salaries In 

the patent othee. 
106 38. No fee shall be made the subject of , seturn of fees in cer- 
exemption in favour of any person, and no 7 
fee once paid shall be returned to the person who 
paid it, except— 

|. When the invention is not susceptible of be- 
Ing patented. 

2. When the petition for a patent is withdrawn. 

And in every such case the commissioner may 
return one-half of the lee paid, 

And in the case of withdrawal a fresh applica- 
tion shall be necessary to revive the claim, as if 
no proceeding had taken place in the matter. 


Exception 


Case of withdrawal 


Mise: llane OILS Prov iSiOns. 


Intending applicant for 


39, An intending applicant for a ayer — a patent may file a car 


has not yet perfected his invention and is In fear ™ 
of being despoiled of his idea may file in the mr 


ent office a deseription of his invention so far, with 
or without plans, at his own will, and the com- 
missioner, Ol} reception Ol the fee hereinbefore 
prescribed, shall cause the said document to be 
preserved in secrecy, with the exception of deliy- 
erlng coplt s of the same whenever required by 

id party or by any judicial tribunal, the se- 
‘the document to cease when he obtains a 
or his invention, and such document shall 
e called a caveat: Provided always, That if ap ypli- 
cation shall be made by any other person for a 
patent for any invention with which such caveat 
may in any respect interfere it shall be the duty 
of the commissioner forthwith ta give notice by 
mail to the person who has filed such caveat, and 
such person shall, within three months after the 
date of mailing the notice, if he would avail him- 
self of the caveat, file his petition and take the 
thie r steps hecessary Ol an application for patent ; 
and if, in the opinion of the commissioner, the 
applications are interfering like proceedings may 
be had in all respects as are by this act provided 


: a ee . . Proviso, duration of 
in the case of interfering applications: Provided caveat. 
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t 

| 

i 

| further, That unless the person filing any caveat 
shall, within one vear from the filing thereof, have 


made application for a patent the commissioner 
of patents shall be relieved from the obligation of 
giving notice, the caveat then remaining as a 
simple matter of proof as to novelty or priority of 
invention if needed. 


Commissioner may ob- rr ' ,ecl L ay 1Ce . ‘ ‘ 
ject to grant a patent in 40. 1 he COMMIUISSIONE I may obj. ct to grant ct 7 
certaln Cases, pi tent In) the following cases: , 


1. When he is of opinion that the alleged inven- 
tion is not patentable in law. 
107 2. When it appears to him that the in- 
vention is already in the possession of the 
public with the consent or allowance of the in- 
ventor. 

3. When it appears to him that there is no 
novelty in the invention. 

1, When it appears that the invention has been 
described in a book or other printed publication 
before the date of the application or is otherwise 
in the possession of the public. 

Oo. When it appears that the invention has al- 
ready been patented in Canada (or elsewhere, 
when the case is one within the seventh section of 
this act), except, however, when the case is one in 
which the commissioner has doubts as to whether 
the patentee or the applicant is the first inventor. 


ground of ahiection t  &1. Whenever the commissioner objects to grant 
applicant. a patent as aforesaid he shall notify the applicant 


to that effect and shall state the ground or reason 
therefor with sufficient detail to enable the appli- 
cant to answer, if he can, the objection of the 
commissioner. 
ecxppeal by applicant to = @._ Every applicant who has failed to obtain a 
patent by reason of the objection of the commis- 
sioner as aforesaid may, at any time within six 
months after notice thereof has been addressed to 
him or his agent, appeal from the decision of the 
ee _ commissioner to the governor in council. 
Arbitration in case of a hale : . . 
interfering applications. &&. In case of interfering applications for any 
patent the same shall be submitted to the arbi- 
tration of three skilled persons, one of whom shall 
| be chosen by each of the applicants, and the third 
oe person shall be chosen by the commissioner or by 
his deputy or the person appointed to perform the 
duty of that office; and the decision or award of 
such arbitrators or any two of them, delivered to 
the commissioner in writing and subseribed bv 
them or any two of them, shall be final as far as 


ig , ‘ 
| = respects the granting of the patent. 

ia 1e Same; appoint- . . . a > ‘ ° . , — 

He a BP oro 0 5 2. If either of the applicants refuses or fails to 
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choose an arbitrator when required so to do by 
the commissioner the patent shall issue to the 
opposite party,and when there are more than two 
iuterfering applicants and the parties applying do 
not all unite In appointing three arbitrators the 
commissioner or his deputy or person appointed 
LO yy rform the duty of that officer may appoint 
the three arbitrators for the purposes afore- 
said. 
108 5. The arbitrators so named shall, before — Their oath ot 
a judge of any court In any of the provinces 

of Canada, subseribe to the following oath: “I, 
the undersigned (A B), being duly appointed an 
arbitrator under the authority of the forty-third 
section of the patert act of 1872, do hereby 
solemnly swear (or affirm, as the case may be) 
that | will welland truly perform the duty of such 
arbitrator on the interfering applications of (C D 
and Kk I) submitted to me.” 

4. The arbitrators or any one of them, after , Powers of arbitrators 
haviny been so sworn, shall have the power of witn ses. | 7 


Summoning before them any party or witness and 
of requiring him to give evidence on oath, orally 


or in writing (or on solemn affirmation if the 
person be entitled to affirm in civil matters), and 
to produce such documents and things as such 
arbitrators deem requisite to the full investigation 
of the matters into which they are appointed to 
examine and shall then have the same power to 
enforce the attendance of such witnesses and to 
compel them to give evidence as is vested in any 
court of law in civil cases in the province in which 
the arbitration is to be had; and any wilfully , Wilt! false evidence 
false statement made by any such witness on oath 

r solemn affirmation shall be deemed to be wil- 
ful and corrupt perjury, but no such party or wit- 
| be compelled to answer any questio1 
bv his answer to which he might render himself 
liable to a criminal prosecution. | 

D. The fees for the services of arbitrators shall Be or etndpainee: + « 
be a matter of agreement between the said arbi- 
trators and the parties and shall be paid by the 
parties naming them, respectively, except those of 
the arbitrator or arbitrators when named by the 
commissioner of patents, which shall be paid by 
thie applicants jointly. 

44 Al! specifications, drawings, models. dis- .emmen te Se epee 
claimers, judgments, and other papers, except 
caveats, shall be open to the inspection of the pub- 
lic at the patent office under such regulations as 
may be adopted in that behalf. 
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45. Clerical errors happening in the framing or 
copying of any instrument of the patent office 
shall not be construed as invalidating the same, 
but when discovered they may be corrected under 
the authority of the commissioner. 

46. In case any patent be destroyed or lost 
others of the like tenor, date, and effect may be 
issued in lieu thereof, on the party paying the fees 
hereinbefore prescribed for office copies of docu- 

ments. 
109 47. No patent shall extend to prevent 
the use of any invention in any foreign ship 
or vessel, where Such invention is not so used for 
the manufacture of any goods to be vended within 
or exported from Canada. 

48. Every person who, before the issuing of a 
patent, has purchased, constructed, or acquired 
any invention for which a patent has been obtained 
under this act shall have the right of using and 
vending to others the specific article, machine, 
manufacture, or composition of matter patented so 
purchased, constructed, or acquired before the 
issue of the patent therefor without being liable 
to the patentee or his representatives for so doing; 
but the patent shall not be held invalid as regards 
other persons by reason of such purchase, con- 
struction, or acquisition, or use of the invention 
by the person first aforesaid, or by those to whom 
he may have sold the same, unless the same was 
purchased, constructed, or acquired, or used for ¢ 
longer period than one year before the application 
fora patent therefor, which circumstance would 
then have the effect of making the invention one 
having become public and in public use. 

49. Every patentee under this act shall stamp 
or engrave on each patented article sold or offered 
for sale by him the year of the date of patent 
applying to such article, thus: ‘ Patented 1872,” 
or as the case may be; and any such patentee sell- 
ing or offering for sale any such patented article 
not so marked shall be liable to the punishment 
ofa fine not to exceed one hundred dollars, and, 
in default of the payment of such fine, to imprison- 
ment not to exceed two months. 

50. Whosoever writes, paints, prints, moulds, 
“asts, carves, engraves, stamps, or otherwise marks 
upon anything made or sold by him, and for the 
sole making or selling of which he is not the 
patentee, the name or any imitation of the name 
of any patentee for the sole making or selling of 
such thing without the consent of such patentee; 
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or, without the consent of the patentee, writes, 
paints, prints, moulds, casts, carves, engraves, 
stamps, or otherwise marks upon anything not 
purchased from the patentee, the words, “ patent,” 
“letters patent,” “Queen’s patent,” “ patented,” or 
any word or words of like import, with the intent 
of counterfeiting or imitating the stamp, mark, or 
device of the patentee or of deceiving the public 
and inducing them to believe that the thing in 
question was made or sold by or with the consent 

of the patentee; or whosoever puts to sale as 
110 _— patented any article not patented in Canada 

for the purpose of deceiving the public, 
shall be deemed guilty of a misdemeanor, and 
shall, on conviction, be punished therefor by fine 
or by imprisonment or both, in the discretion of 
the court before which the conviction shall be 
had; but the fine shall not exceed two hundred 
dollars, nor shall the imprisonment exceed three 
months. 

ol. Any person wilfully making or causing to 
be made any false entry in any register or book, 
or any false or altered copy of any document re- 
lating to the purposes of this act, or who shall pro- 
duce or tender any such false or altered document, 
knowing the same to be such, shall be guilty of a 
misdemeanor, and shall be punished by fine and 
imprisonment accordingly. 

62. Chapter thirty-four of the consolidated stat- 
utes of the late Province of Canada respecting 
patents for inventions, chapter one hundred and 
seventeen of the revised statutes of Nova Scotia 
(third series), chapter one hundred and eighteen 
of the revised statutes of New Brunswick, and 
“the patents ordinance, 1867,” of British Colum- 
bia; “ the patent act of 1869,” and any act amend- 
ing any of the said acts or laws, or any other act 
relating to patents, are hereby repealed in so far 
as they or any of them may be inconsistent with 
this act or make any provision in any matter 
provided for by this act, except only as respects 
all rights acquired and penalties or liabilities in- 
curred under the said laws or any of them before 
the coming into force of this act,as to which they 
shall remain in foree; and nothing in this act 
contained shall affect any suit pending in any 
court of law or equity at the time of the coming 
into force of this act. 

53. In citing this act it shall be sufficient to 
call it “ the patent act of 1872.” 
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54. This act shall commence and take effect on 
the first day of September, 1872. 


111 [Coat of arms. | 
S67TH VICTORIA. 
CHaP. 44. 


An act to amend “the patent act of 1872.” (As- 
sented to 25rd May, 1873.) 


Whereas it is expedient to amend the several 
sections of “the patent act of 1872,” hereinafter 
specified, therefore Her Majesty, by and with the 
advice and consent of the Senate and 
Commons of Canada, enacts as follows: 

1. The words “in the Canada Gazette,” in the 
fourth line of section five of “the patent act of 
1872,” are hereby repealed. 

2. The word “assigns,” in the last line of see- 
tion eight of the said act, is hereby repealed, and 
the words “other legal representatives” substi- 
tuted in lieu thereof. 

3. The following words are hereby inserted 
after the word “ of,” in the last line but one of sec- 
tion eleven of the said act: “A court of record or a 
public notary, or the mayor or other chief magis- 
trate of any city, borough or town corporate in 


House of 


? 


4, The following words are hereby added and 
inserted at the end of section fourteen of the said 
act: “ But the said commissioner may, 1n his dis- 
cretion, dispense with the said duplicate specifica- 
tion and drawing and in lieu thereof cause copies 
of the specification and drawing, in print or other- 
wise, to be attached to the patent of which they 
shall form an essential part.” 

9. The said act shal! be amended by inserting 
the words “ legal representatives” 


after the word 
“administrators,” 


in the sixteenth section thereof. 


6. This act shall be read and interpreted as 
forming one and the same act with the act hereby 
amended. 
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112 [Coat of arms. ] 
S7TH VICTORIA. 
CHap. 44. 


‘9 


Ati act further to amend “the patent act of 1872. 
(Assented to 26th May, LS74.) 


Whereas the supreme court in the Province of 
New Brunswick was by error named the court of 


Queen's bench in the Province of New Brunswick 


in the twenty-ninth section of “the patent act of 


1872.” and it 1s expedient that the error should be 
corrected, therefore Her Majesty, by and with the 


advice and eonsent of the Senate and House of 


Commons of Canada, declares and enacts as fol- 
lows: 

lL. ‘The court in New Brunswick intended to 
have been named in the said section of the said 
act was and 1s the supreme court in) that province, 


and the words “ supreme court in the Province of 


New Brunswick” shall be substituted for the 
words “court of Queen’s bench in the Province 
of New Brunswick” in the reading and construing 
of the said section of the said act, which shall be 
read and construed throughout as if the words 
hereby substituted had at the time of the passing 
of the said act formed part of the same, in the 
place of the words for which they are hereby sub- 
stitute d, and the said section of the said act and 
everything contained therein shall take and have 
effect accordingly. 


113 [Coat of arms. ] 
OStu VICTORIA. 


CHap. 14. 


An act still further to amend “the patent act of 


1872," and to extend the Ssauilue, as amended, to 
Prince Edward Island. (Assented to 8th April, 
LS7o.) 

Her Majesty, by and with the advice and con- 
sent of the Senate and House of Commons of Can- 
ada, enacts as follows: 

1. The following words ure hereby added ‘oO 
section ninet en of * thie patent act of 1872,” after 
the word “ patent,” in the last line thereof—tha 
is to say, “and the commissioner may entertain 
Separate applications and cause patents to be is- 
sued for distinct and separate parts of the thing 
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patented upon payment of the fee for a reissue for 


each of such reissued patents.” 


tated foe et substi: 2. The subsection of section twenty-eight of 
28 of 35 V., ¢. 26. “the patent act of 1872” is hereby repealed, and 


the following subsection is hereby substituted 


therefor, and shall be read as the subsection of 


the twenty-eighth section of the said act: 
tend the term for mana. 2 Whenever a patentee has been unable to 
facture in Canada, and carry on the construction or manufacture of his 
: invention within the two years hereinbefore men- 
tioned the commissioner may, at any time not 
more than three months before the expiration of 
that period, grant to the patentee a further delay 
on his adducing proof to the satisfaction of the 
commissioner that he was, for reasons beyond his 
control, prevented from complying with the above- 

SS RP eR mentioned condition.” | 

pealed and newsect.sub- & Lhe forty-ninth section of “the patent act of 
— 1872” is hereby repealed, and the following see- 
tion is hereby substituted therefor, and shall be 
read as the forty-ninth section of the said 


act: 
Patented articles ( aes a 
packages caine 20 “49. Every patentee under this act shall 
ented articles to be [7 _ O90 a" ro oe . eo 
nie le yachting stamp or engrave on each patented article 


sold or offered for sale by him the year of tlie date 
of patent applying to such article, thus: ‘ Patented 
1872,’ or as the case may be; or, when from the 
nature of the article this cannot be done, by fix- 
ing to it or to every package wherein one or more 
of such articles is or are enclosed a label marked 
with a like notice; and any such patentee selling 
or offering for sale any such patented article not 
so marked or not enclosed in a package so marked 
shall be liable to the punishment of a fine not to 
exceed one hundred dollars, and in default of the 
payment of such fine to imprisonment not to ex- 
eA ceed two months.” 
Bae one Babel 4. From and after the passing of this act all 
ee ee and every the provisions of “the patent act of 
Edward Island. 1872,” as amended by this act, and of the acts 
amending the same, shall have the same force 
and effect in Prince Edward Island as the same 
then respectively have in the other provinces 
forming this Dominion; and every patent there- 
tofore issued under the said acts or any of them 
shall extend over the said province. for the re- 
| mainder of the term mentioned therein. 
ey aoe The following acts of the General Assembly 
see ad prince Ed; of Prince Edward Island are hereby repealed— 
W. 4, 21, 32 Vi, €. 20, that is to say, the act passed in the seventh year 
saat of the reign of His late Majesty King William IV, 


Penalty for default. 


i. 
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cliapter twenty-one, intituled “An act for granting 
patents for useful inventions;” the act passed in 
the thirty-second year of Her Majesty's reign, 
chapter twenty, Intituled “An act to add to and 
amend the act relating to patents for useful in- 
ventions,” and the act passed in the thirty-third 
vear of Her Majesty’s reign, chapter nineteen, in- 
tituled “An ae} to amend the act relating to pat- 
ents for useful inventions,” but in so far only as 
such acts or any of them may be inconsistent with 
this act or make any provision in any matter pro- 
vided for by this act, except only as respects all 
rights acquired and penalties or liabilities in- 
curred under the said acts or any of them before 
the coming .into force of this act, as to which the 
said acts shall remain in foree; and nothing in 
this act contained shall affeet any suit pending in 
any court of law or equity at the time of the com- 
ing into force of this act. 


Pat nts Issue d unde r Forine } Laws. 


6. All patents issued under the said acts of the Bags | gorse iy 5 
General Assembly of Prince Edward Island or feree. 
any of them to the date of the passing of 
115 ~=this act shall remain in force in the said 
province for the same term as if the act or 
acts under which such patents, respectively, were 
issued had not been repealed, but subject to all 
the provisions of this act, in so far as such provis- 
ions or any of them may be applicable to such 
patelits, respectively. 

2. And it shall be lawful for the commissioner, 
upon the application of the patentee named in 
any such patent, being the inventor of the sub- 
ject-matter of the patent, if the subject-matier of 
the patent has not been known or used nor, with 
the consent of the patentee, on sale in any of the 
other provinces of the Dominion, to Issue, on pay- 
ment of the proper fees in that behalf, a patent 
under this act extending such provincial patent 
over the whole of the Dominion for the remainder 
of the term mentioned in the provincial patent. : 

7. All the records of the patent office of the tal eid 
Province of Prinee Edward Island shall be handed Island te be handed ove: 
over by the officers in charge of them to the com- ae 
missioner of patents of invention to form part of 
the records of the patent office for the purposes 
of the act hereby amended and of the acts amend- 
ing the same and of this act 


oe 
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patent and documents aforesaid shall then be held 


us of record in such court, so that a writ of scire 


facias under the seal of the court grounded upon 


such record may issue for the repeal of the patent 


for cause as aforesaid, if upon proceedings had 


upon the writ in accordance with the meaning of 


this act the patent be adjudged to be void. 

9. This act shall be read and construed as one 
act with the act hereby amended and the two 
acts amending the same, and the said four acts 
may be cited together as “ The patent acts, 1872 


- 3) 


to 1875. 


116 [( Joat of arms. | 
45 ViIcToRIA. 
CHap. 22. 


An actto furtheramend “the patent act of 1872.” 
(Assented to 17th May, 1882.) 


Her Majesty, by and with the advice and con- 
sentof the Senate and House of Commons of Can- 
ada, enacts as follows: 

1. Section twenty-eight of “ patent acts of 1872” 
is hereby amended by the addition of the follow- 
ing subsection: 

“3. The commissioner may grant to the pat- 
entee or his assignee or assignees for the whole or 
any part of the patent an extension for a further 
period of time, not exceeding one year beyond 
the twelve months limited by the first paragraph 
of this section, during which he may import or 
cause to be imported into Canada the invention 
for which the patent is granted: Provided, That 
the patentee or his assignee or assignees for the 
whole or any part of the patent shall show cause 
satisfactory to the commissioner to warrant the 

granting of such extension; but no extension 
shall be granted, unless application be inade to 


8. Any person desiring to impeach any patent 
issued under “the patent act of 1872,” as amended 
by subsequent acts and by this act, the petitioner 
for which has elected his domicile at any place in 
Prince Edward Island, may obtain a sealed and 
certified copy of the patent and of the petition, 
affidavit, specification, and drawings thereunto 
relating, and may have the same filed in the 
office of the clerk of the supreme court of judi- 
eature in that province, which court shall adjudi- 
eate on the matter and decide as to costs. The 
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the commissioner at some time within three 
months before the expiry of the twelve months 
aforesaid or any extension thereof.” 


117 | Coat of arms. | 
46 VIcToRIA. 
CHapP. 19. 


An act to amend “the patent act of 1872.” (As- 
sented to 25th May, 1883.) 


Her Majesty, by and with the advice and con- 
sent of the Senate and House of Commons of Can- 
ada, enacts as follows: | 

1, Section seventeen of “the patent act of 
1S72” is hereby repealed, and the following is 
substituted therefor: 

“17, The term limited for the duration of every 
patent of invention Issued by the patent office 
shall be fifteen years; but at the time of the ap- 
plication therefor it shall be at the option of the 
applicant LO pay the full fee required for the term 
of fifteen years, or the partial fee required for the 
term of five years, or the partial fee required for 
the term of ten years. In cuse a partial fee only 
1s paid the proportion of the fee paid shall be 
stated in the patent, and the patent shall, notwith- 
standing anything therein or in this act con- 
tained, cease at the end of the term for which 
the partial fee has been paid, unless at or before 
the expiration of the said term the holder of the 
patent pays the fee required for the further 
term of five or ten years, and takes out from the 
patent office a certificate of such payment (in the 
form which may be from time to time adopted), 
to be attached to and to refer to the patent, and 
under the signature of the commissioner, or, in 
case of his absence, another member of the privy 
council; and in case such second payment, to- 
gether with the first payment, makes up only the 
fee required for ten years, then the patent shall, 
notwithstanding anything therein or in this act 

contained, cease at the end of the term of 
11S _ ten years, unless ator before the expiration 

of such term the holder thereof pays the 
further fee required for the remaining five years, 
making up the full term of fifteen years, and 
takes out a like certificate in respect thereof. 
Every patent heretofore issued by the patent of- 
fice in respect of which the fee required for the 
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advice and consent of the lords spiritual and 
temporal and commons in this present Parlia- 
ment assembled and by the authority of the same, 
as follows: 


].—PRELIMINARY. 


1. This act may be cited as The British North 
America act, 1867. 
125 2. ‘The provisions of this act referring to 
Her Majesty the Queen extend also to the 
heirs and successors of Her Majesty, Kings and 
Queens of the United Kingdom of Great Britain 
and Ireland. 


I]. —UNIon. 


3. It shall be lawful for the Queen, by and 
with the advice of Her Majesty’s mest honorable 
privy council, to declare by proclamation that on 
and after a day therein appointed, not being more 
than six months after the passing of this act, the 
Provinces of Canada, Nova Scotia, and New Bruns- 
wick shall form and be one dominion under the 
name of Canada; and on and after that day those 
three provinces shall form and be one dominion 
under that name accordingly. 

4. The subsequent provisions of this act shall, 
unless it is otherwise expressed or implied, com- 
mence and have effect on and after the union— 
that is to say, on and after the day appointed for 
the union taking effect in the Queen’s proclama- 
tion—and in the same provisions, unless it is other- 
wise expressed or implied, the name Canada shall 
be taken to mean Canada as constituted under this 
act. 

9. Canada shall be divided into four provinces, 
named Ontario, Quebec, Nova Scotia, and New 
srunswick. 

6. The parts of the Province of Canada (as it 
exists at the passing of this act) which formerly 
constituted, respectively, the Provinces of Upper 
Canada and Lower Canada shail be deemed to be 
severed and shall form two separate provinces. 
The part which formerly constituted the Province 
of Upper Canada shall constitute the Province of 
Ontario and the part which formerly constituted 
the Province of Lower Canada shall constitute the 
Province of Quebec. 

7. The Provinces of Nova Scotia and New 
Brunswick shall have the same limits as at the 
passing of this act. 
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8. In the general census of the population of 


Canada, which is hereby required to be taken in 
the year on¢ thousand eight hundred and seventy- 
one and In every tenth year thereafter, the: re- 
spective populations of the four provinces shall be 
distinguished. 


[Il].—Executrive Power. 


Decennial 


census 


9. The executive government and authority of Declaration of execu- 


and over Canada 1s hereby declared to continue 
and be vested in the Queen. 

10, ‘The provisions of this act referring 
to the governor general extend and apply 
to the governor general for the time being of 
Canada or other the ehief executive officer or 
administrator for the time being carrying on the 
government of Canada on behalf and in the 
hume of the (Jueen, by whatever title he is des- 
ignated 

11. ‘There shall be a couneil to aid and advise 
in the OVE rnment of Canada, Lo be styled the 
Queen’s privy council for Canada, and the per- 
SOS who are to be members of that council shall 
be from time to time chosen and summoned by 
the governor general and sworn in as_ privy 
councillors, and members thereof may be from 
time to time removed by the governor general. 

12, All Powe rs, authorities,and functions which 
under any act of the Parliament of Great Britain, 
or of the Parhament of the United Kingdom of 
Great brit Hn ana lreland, or of the Legislature 
of Upper Canada, Lower Canada, Canada, Nova 
1, or New Brunswick are at the union vested 
in or exerciseable by the respective governors or 
bie utenant FOVeFrHOrs of those provinces, V ith the 
advice and consent of the re- 
spective executive councils thereof, or in conjunc- 
tion with those councils or with any number of 
members thereof, or by those governors or lieu- 
tenant governors individually, shall, as far as the 
same continue in existence and capable of being 
exercised after the union in relation to the gov- 
nent of Canada, be vested In and exerciseable 
by the governor general, with the advice or with 
the advice and consent of or in conjunction with 
the Queen’s privy council for Canada or any 
members thereof, or by the governor general in- 
dividually, as the case requires, subject, hneverthe- 
less (except with respect to such as exist under 
acts of the Parliament of Great Britain or of the 
Puarhament of the United Kingdom of Great 
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Britain and Ireland), to be abolished or altered 
by the Parliament of Canada. 

13. The provisions of this act referring to the 
governor general in council shall be construed as 
referring to the governor general acting by and 
with the advice of the Queen’s privy council for 
Canada. 

14, It shall be lawful for the Queen, if Her 
Majesty thinks fit, to authorize the governor gen- 
eral from time to time to appoint any person or 
any persons jointly or severally to be his deputy 
or deputies within any part or parts of Canada, 
and in that capacity to exercise during the pleas- 
ure of the governor general such of the powers, 

authorities, and functions of the governor 
125 generalas the governor general deems it 

necessary or expedient to assign to him or 
them, subject to any limitations or directions ex- 
pressed or given by the Queen; but the appoint- 
ment of such a deputy or deputies shall not affect 
the exercise by the governor general hitmself of 
any power, authority, or function. 

15. The command-in-chief of the land and 
naval militia and of all naval and military forces 
of and in Canada is hereby declared to continue 
and be vested in the Queen. 

16, Until the Queen otherwise directs, the seat 
of government of Canada shall be Ottawa. 


LV.—LEGISLATIVE POWER. 


17, There shall be one Parliament for Canada, 
consisting of the Queen, and upper house styled 
the senate, and the house of commons. 

18, The privileges, immunities, and powers to 
be held, enjoyed, and exercised by the senate and 
by the house of commons and by the members 
thereof, respectively, shall be such as are from 
time to time defined by act of the Parliament of 
Canada, but so that the same shall never exceed 
those at the passing of this act held, enjoyed, and 
exercised by the Commons House of Parliament 
of the United Kingdom of Great Britain and 
Ireland and by the members thereof. 

19, The Parliament of Canada shall be called 
together not later than six months after the 
union. 

20. There shall be a session of the Parliament 
of Canada once at least in every year, so that 
twelve months shall not intervene between the 
last sitting of the Parliament in one session and 
its first sitting in the next session. 
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The Senate. 


21. Thesenate shall, subject to the provisions 
of this act, consist of seventy-two members, who 
shall be stvled senators. 

99. In relation to the constitution of the sen- 
“ate, Canada shall be deemed Lo consist of three 
divisions— 

1. Ontario: 

()uebec: 
The maritime provinces, Nova Scotia and 

New Brunswick: 

126 which three divisions shall (subject to the 
provisions of this act) beequally represented 
in the senate as follows: Ontario by twenty-four 
senators, Quebec by twenty-four senators, and 
the maritime provinces by twenty-four senators, 
twelve thereof representing Nova Scotia and 
twelve thereof representing New Brunswick. 

In the case of Quebec, each of the twenty-four 
senators representing that province shall be ap- 
point d for one of the twenty-four electoral divis- 
lions ol Lower Canada specified in Schedule A 
Lo chapter one of the consolidated statutes of 
Canada. 

23. The qualification of a senator shall be as 
follows: 

(1.) He shall be of the full age of thirty years. 

(2.) He shall be either a natural-born subject of 
the Queen or a subject of the Queen naturalized 
by an act of the Parliament of Great Britain, or 
of the Parliament of the United Kingdom of 
Great Britain and Ireland, or of the Legislature of 
one of the Provinces of Upper Canada, Lower 
Canada, Canada, Nova Seotia, or New Brunswick 
before the union, or of the Parliament of Canada 
after the union. 

(3.) He shall be legally or equitably seized as 
of freehold, for his own use and benefit, of lands 
or tenements held in free and common socage, or 
seized or possessed for his own use and benefit of 
lands or tenements held in frane-alleu or in ro- 
ture, within the province lor which he Is appointed, 
oft the value | four thousand dollars over and 
above all rents, dues, debts, charges, mortgages, 
and Incumbrances due or payable out of or charged 
Oh) or affecting the Same. 

{ t.) His real and personal property shall be to- 
gether worth four thousand dollars over and above 
his debts and liabilities, 

(o.) Heshall be a resident in the province for 
which he is appointed. 
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) In ease of Quebee, he shall have his real 
oa rty qualification in the electoral division for 


Which he is appointed, or shail be resident In that 
race ae 
EONS OF Senators. 94, The governor general shall, from time to 


time, in the Queen’s name, by instrument under 
the great seal of Canada, summon qualified per- 
sons to the senate: and, subject Lo the 
127 ~—sprovisions of this act, every person so sum- 
moned shall become and be a member of 
the senate and a senator. 
am, pret bouy 95. Such persons shall be first summoned to 
: the senate as the Queen by warrant under Her 
Majesty’s royal sign manus al thinks fit to ap prove, 
and their names shall be inserted in the Queen’s 
proclamation of union. 
Addition of senators in 26. If at any time, on the recommendation of 
altace rl the governor general, the Queen thinks fit to direct 
that three or six members be added to the sehate, 
the povernor general nay by summons to three 
or six qualified persons (as the case may be) repre- 
senting equally the three divisionsof Canada, add 
to the senate accordingly. 
Reduction ——— ate tO 27. In case of such addition being at anv time 
normal numb . , 
made, the governor general shall not summon any 
person to the senate except ona further hke di- 
rection by the Queen on the like recommendation, 
until each of the three divisions of Canada is 
_ represented by twenty-four senators and no more. 
ee eo 28. The number of senators shall not at 


any 
time exceed seventy-eight. 
ate, re Place insen- = 99,_ A senator shall,-subject to the provisions of 
3 this act, hold his place in the senate for life. 
ee 6 hk ee may, by writing under his hand, 


addressed to the governor general, resign his 
place in the senate, and thereupon the same shall 
be vacant. 


Dhoni sic gees rated 31, ‘The place of a senator shall become vacant 


nl any of the following Cases : 
(1.) If for two consecutive sessions of the Parlia- 
ment he fails to give his attendance in the senate. 

If he takes an oath or makes a declaration 
or acknowledgment of allegiance, obedience, or 
adherence to a foreign power, or does an act 
whereby he becomes a subject or citizen or en- 
titled to the rights or privileges of a subject or 
ery nofa forelgn power. 

) If he is adjudged bankrupt or insolvent, or 
ap : Ties for the benefit of any law relating to in- 
solvent debtors, or becomes a public defaulter. 

(4.) If he is attainted of treason or convicted of 
felony or of any infamous crime. 
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(5.) If he ceases to be qualified in respect 

of property or of residence ; Provide d, That 
a senator shall not be deemed to have ceased to 
De qualified in respect of residence by renson only 


; 


of his residing at the seat of the government of 


Canada while holding an office under that gov- 
erlment requiring his presence there. 

32. When a vacancy happens in the senate by 
resignation, death, or otherwise, the governor 
general shall, by summons to a fit and qualified 
person, fill the vacancy. 

30. If any question arises respecting the quall- 

fication of a senator or a vacancy In the senate 
the same shall be heard and determined by the 
senate. 
34. The LOVernor general may from lime LO 
tim ; by lnstrume ni unde r the great sf i Ol] Can- 
ada, appoint a senator to be speak r of the senate, 
and may remove him and appomnt anoth rin his 
stead 

35. Until the Parliament of Canada otherwise 
provides, the presence of at least fifteen senators, 


we TY . | \Y , 
MmciuUdainyg the speaker, shall be necessary to con- 
, 
i 


stitute a meeting of the senate for the exercise of 


Its powers. 
ere ee me Se = 
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The House of Commons. 


37. The House of Commons shall, subject to 
tile provisions of this act, consist of one hundred 
and elghtyv-one members. ot whom elohtv-two 
shall be rt Cle (| ior Ontario. sixty-five ror Quebec, 
nineteen for Nova Seotia, and fifteen for New 
Brunswick, 

38. Lhe fovernor general shall from time to 
lime, in the Queen’s name, by instrument un- 
der the ereal seal of Canada, summon and call 
together the HLlouse of Commons. 

39. A senator shall not be capable of being 
elected or of sitting or voting as a member of the 
House of Commons. 

40. Until the Parliament of Canada otherwise 
provides, Ontario, Quebec, Nova Scotia, and New 
Brunswick shall, for the purposes of the election 
of members to serve in¢the House of Commons, 
be divided into electoral districts as follows: 
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129 1. Ontario. 


Ontario shall be divided into the counties, rid- 
ings of counties, cities, parts of cities, and towns 
enumerated in the first schedule of this act, each 
whereof shall be an electoral district, each such 
district as numbered in that schedule being en- 
titled to return one member. 


2. Quebec. 


Quebec shall be divided into sixty-five electoral 
districts, composed of the sixty-five electoral 
divisions into which Lower Canada is at the pass- 
ing of this act divided, under chapter two of the 
Consolidated Statutes of Canada, chapter seventy- 
five of the Consolidated Statutes for Lower Canada, 
and the act of the Province of Canada of the 
twenty-third year of the Queen, chapter one, or 
any other act amending the same in torce at the 
union, so that each such electoral division shall 
be, for the purposes of this act, an electoral district 
entitled to return one member. 


3. Nova Scotia. 


Each of the eighteen counties of Nova Scotia 
shall be an electoral district. The county of Hali- 
fax shall be entitled to return two members and 
each of the other counties one member. 


4. New Brunswick. 


Each of the fourteen counties into which New 
Brunswick is divided, including the city and 
county of St. John, shall be an electoral district. 
The city of St. John shall also be a separate 
electoral district. Each of those fifteen electoral 
districts shall be entitled to return one member. 

41, Until the Parliament of Canada otherwise 
provides, all laws in force in the several provinces 
at the union, relative to the following matters or 
any of them, namely, the qualifications and dis- 
qualifications of persons to be elected or to sit or 
vote as members of the House of Assembly or Legis- 
lative Assembly in theseveral provinces, the voters 
at elections of such members, the oaths to be taken 
by voters, the returning officers, their powers and 
duties, the proceedings at elections, the periods 
during which elections may be continued, the 
trials of controverted elections and proceedings 
incident thereto, the vacating of seats of members, 
and the execution of new writs in case of seats 
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vacated otherwise than by dissolution, shall re- 
spectively apply to elections of members to serve 
in the House of Commons for the same several 
provinces. 
150 
Canada otherwise provides, at any election 
fora member of the House of Commons for the 
district of Algoma, in addition to persons quali- 
fied by the law of the Province of Canada to vote, 
every male british subject aged twenty-one years 
or upwards, being a householder, shall have a 
vote, 

492. For the first election of members to serve 
in the House of Commons the governor general 
shall cause writs to be issued by such person in 
such form and addressed to such returning otheers 
as he thinks fit. 

The person issuing writs under this section shall 
have the like powers as are possessed at the union 
by the officers charged with the Issuing of writs 
for the election of members to serve in the respect- 
ive House of Assembly or Legislative Assembly 
of the Province of Canada, Nova Scotia, or New 
Brunswick; and the returning officers to whom 
writs are directed under this section shall have 
the like powers as are possessed at the union by 
the officers charged with the returning of writs 
for the election of members to serve in the same 
respective House of Assembly or Legislative As- 
sembly. 

43. In case a vacancy in the representation in 
the House of Commons of any electoral district 
happens before the meeting of the Parliament, or 
after the meeting of the Parliament before pro- 
vision is made by the Parliament in this behalf, 
the provisions of the last foregoing section of this 
act shall extend and apply to the issuing and 
returning of a writ in respect of such vacant dis- 
trict. 

44. ‘The House of Commons on its first assem- 


Provided, That, until the Parliament of 
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bling after a general election shall proceed with al] Commons. 


practical speed to elect one of its members to be 
speaker. 

45. In case of a vacancy happening in the 
office of speaker by death, resignation, or other- 
wise, the House of Commons shall with all prae- 


ticable speed proceed to elect another of its mem- 
bers to be speaker. 

46. Thespeaker shall preside at all meetings 
of the House of Commons. 
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Provisions in ease of 
absence of speaker. 


Quorum of House of 
Commons. 


Voting in House of 
Commons. 


Iburation of House of 
Commons, 


Decennial readjust- 
ment of representation. 


47. Until the Parliament of Canada otherwise 
provides, in case of the absence for any reason of 
the speaker from the chair of the House of Com- 
mons for a period of forty-eight consecutive hours, 
the house may elect another of its members to 
act as speaker, and the member so elected shall, 
during the continuance of such absence of the 
speaker, have and execute all the powers, privi- 

leges, and duties of speaker. 
13 48. The presence of at least twenty mem- 
bers of the House of Commons shall be 
necessary to constitute a meeting of the house for 
the exercise of its powers, and for that purpose 
the speaker shall be reckoned as a member. 

49. Questions arising in the House of Com- 
mons shall be decided by a majority of voices 
other than that of the speaker, and when the 
voices are equal, but not otherwise, the speaker 
shall have a vote. 

90. Every House of Commons shal! continue 
for five years from the day of the return of the 
writs for choosing the house (subject to be sooner 
dissolved by the governor general) and no longer. 

91. On the completion of the census in the year 
one thousand eight hundred and seventy-one and 
of each subsequent decennial census, the repre- 
sentation of the four provinces shall be readjusted 
by such authority, in such manner, and from such 
time as the Parliament of Canada from time to 
time provides, subject and according to the fol- 
lowing rules: 


(1.) Quebee shall have the fixed number of 


sixty-five members. 

(2.) There shall be assigned to each of the other 
provinces such a number of members as will bear 
the same proportion to the number of its popula- 
tion (ascertained at such census) as the number 
sixty-five bears to the number of the population 
of Quebec (so ascertained). 

(3.) In the computation of the number of mem- 
bers for a province a fractional part not exceed- 
ing one-half of the whole number requisite for 
entitling the province to a member shal! be disre- 
garded, but a fractional part exceeding one-half 
of that number shall be equivalent to the whole 
number. 

(4.) On any such readjustment the number of 
members for a province shall not be reduced un- 
less the proportion which the number of the pop- 
ulation of a province bore to the number of the 
aggregate population of Canada at the then last 


ee ee 
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preceding readjustment of the number of mem- 

bers for the province is ascertained at the then 

latest census to be diminished by one-twentieth 

part or upwards. 

(5.) Such readjustment shall not take effect until 

the termination of the then existing Parlia- 
ment. 

132 59. The number of members of the House 
of Commons may be from time to time in- 

creased by the Parliament of Canada, provided 

the proportionate representation of the provinces 

prescribed by this act is not disturbed 


Money Votes; Royal Assent. 


53, bills for appropriating any part of the pub- 
lic revenue or for imposing any tax or Impost 
shall originate in the House of Commons. 

54. It shall not be lawful for the House of Com- 
mons to adopt or pass any vote, resolution, address, 
or bill for the appropriation of any part of the pub- 
lic revenue or of any tax or Impost to any pur- 
pose that has not been first recommended to that 
louse by message of the governor general in the 
session in which such vote, resolution, address, or 
bill is proposed. 

55. Where a bill passed by the houses of the 
Parliament is presented to the governor general 
for the Queen’s assent he shall declare, according 
to his discretion, but subject to the provisions of 
this act and to Her Majesty’s instructions, either 
that he assents thereto in the Queen’s name, or 
that he withholds the Queen’s assent, or that he 
reserves the bill for the signification of the Queen’s 
pleasure. 

56. Where the governor general assents to a bill 
in the Queen’s name he shall, by the first conven- 
ieut opportunity, send an authentic copy of the 


act to one of Her Majesty’s principal secretaries of 


state, and if the Queen in council within two years 
after receipt thereof by the secretary of state thinks 
fit to disallow the act such disallowance (with a 
certificate of the secretary of state of the day on 
which the act was received by him), being signi- 
fied by the governor general, by speech or message 
to each of the houses of the Parliament or by proc- 
lamation, shall annul the act from and after the 
day of such signification. 

57. A bill reserved for the signification of the 
Queen’s pleasure shall not have any force unless 
and until within two years from the day on which 
it was presented to the governor general for the 
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Queen’s assent the governor general signifies, by 
speech or message to each of the houses of the Par- 
liament or by proclamation, that it has received 
the assent of the Queen in council. 

An entry of every such speech, message, or proc- 
lamation shall be made in the journal of each 
house, and a duplicate thereof, duly attested, shall 
be delivered to the proper officer, to be kept among 
the records of Canada. 

133 


V.—PROVINCIAL CONSTITUTIONS. 


Kk LEC utive Power. 


58. For each province there shall be an officer, 
styled the lieutenant governor, appointed by the 
governor general in council by instrument under 
the great seal of Canada. 

59. A lieutenant governor shall hold office dur- 
ing the pleasure of the governor general; but any 
lieutenant governorappointed after the commence- 
nent of the first session of the Parliament of Can- 
ada shall not be removable within five years from 
his appointment, except for cause assigned, which 
shall be communicated to him in writing within 
one month after the order for his removal is made, 
and shall be communicated by message to the 
Senate and to the House of Commons within one 
week thereafter if the Parliament. is then sitting, 
and if not, then within one week after the com- 
mencement of the next session of the Parliament. 

60. ‘The salaries of the lieutenant governors 
shall be fixed and provided by the Parliament of 
Canada. 

61, very lieutenant governor shall, before as- 
suming the duties of his office, make and sub- 
scribe before the governor general or some person 
authorized by him oaths of allegiencee ané oftice 
similar to those taken by the governor general. 

62. ‘The provisions of this act referring to the 
lieutenant se extend and apply to the lieu- 
tenant governor for the time being of each prov- 
ince or other the chief executive office or adminis- 
trator for the time being carrying on the govern- 
ment of the province, by whatever title he is 
designated. 

63. The executive council of Ontario and of 
Quebec shall be composed of such persons as the 
lieutenant governor from time to time thinks fit, 
and in the first instance of the following officers, 
namely: The attorney general, the secretary and 


registrar of the province, the treasurer of the proy- 
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ince, the commissioner of crown lands and the 
commissioner of agriculture and public works 
within Quebee, the speaker of the legislative coun- 
cil, and the solicitor general. 

64, ‘The constitution of the executive authority 
in each of the Provinees of Nova Scotia and New 
Brunswick shall, subject to the provisions of this 
act, continue as it exists at the union until altered 
under the authority of this act. 

65. All powers, authorities, and fune- 
134 ~—s tions which under any act of the Parlia- 
ment of Great Britain or of the Parliament 
of the United Kingdom of Great Britain and 
Ireland or of the Legislature of Upper Canada, 
Lower Canada, or Canada were or are before or at 
the union vested in or exercisable by the respective 
governors or lieutenant governors of those Prov- 
inces, with the advice or with the advice and con- 
sent of the respective executive councils thereof or 
in conjunction with those councilsor with any nuin- 
ber of mem bers thereof or by those YOVCPHOPrs OF 
lieutenant governors individually, shall, as far as 
the same are capable of being exercised after the 
union in relation to the government of Ontario 
and Quebec, respectively, be vested in and shall 
or may be exercised by the lieutenant governor 
of Ontario and Quebee, re spectiv ly, with the ad- 
vice or with the advice and consent of or in con- 
junction with the respective executive councils or 
any members thereof or by the lieutenant gov- 
ernor individually, as the case requires, subject, 
nevertheless (except with respect to such as exist 
under acts of the Parliament of Great Britain or 
of the Parliament of the United Kingdom of 
Great Britain and Ireland), to be abolished or 
altered by the respective Legislatures of Ontario 
and (ut bee. 

66, ‘The provisions of this act referring to the 
lheutenant governor in council shall be construed 
as referring to the heutenant governor of the 
province acting by and with the advice of th 
executive council thereof. 

67. ‘Vhe governor general in council may, from 
time to time, appoint an administrator to execute 
the office and funetions of leutenant roverlior 
during his absence, illness, or dther inability. 

68. Unless and until the executive rovernment 
of uny province otherwise directs with respect LO 
that province the seats of government of the prov- 
Inces shall be as follows, namely: Of Ontario, 
the city of Toronto; of Quebee, the city of Que- 
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bec: of Nova Scotia, the city of Halifax, and of 
New Brunswick, the city of Fredericton. 


Legislative Power. 
1. Ontario. 


69. There shall be a legislature for Ontario, 
consisting of the lieutenant governor and of one 
house, styled the Legislative Assembly of On- 
tario. 

70. The Legislative Assembly of Ontario shall 

be composed of eighty-two members, to be 
L309 elected to represent the eighty-two electoral 
districts set forth in the first schedule to 
this act. 
2. Quebec. 


71. Thereshall be a legislature for Quebec, con- 
sisting of the lieutenant yovernor and of two 
houses, styied the Legislative Council of Quebec 
and the Legislative Assembly of Quebec. 

72. ‘The legislative council of Quebee shall be 
composed of twenty-four members, to be appointed 
by the lieutenant governor in the Queen’s name 
by instrument under the great seal of Quebec, 
one being appointed to represent each of the 
twenty-four electoral divisions of Lower Canada 
in this act referred to, and each holding office for 
the term of his life, unless the Legislature of 
Quebec otherwise provides under the provisions 
of this act. 

73- The qualifications of the legislative coun- 
cillors of Quebee shall be the same as those of the 
senators for Quebec. 

74, The place of a legislative councillor of 
Quebee shall become vacant in the cases mutatis 
mutandis, in which the place of senator becomes 
vacant. 

79. When a vacancy happens in the legislative 
council of Quebec, by resignation, death, or other- 
wise, the lieutenant governor in the Queen’s name, 
by instrument under the great seal of Quebec, 
shall appoint a fit and qualified person to fill the 
vacancy. 

76, If any question arises respecting the qual- 
ification of a legislative councillor of Quebee ora 
vacancy in the legislative council of Quebee the 
same shall be heard and determined by the legis- 
lative council. 

77. The lieutenant governor may, from time 
to time, by instrument under the great seal of 
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Quebec, appoint a member of the legislative 
council of Quebec to be speaker thereof and may 
remove him and appoint another in his stead. 
) m of legislative 


78. Until the Legislature of Quebee otherwise , “vem 
provides the presence of at least ten members of 
the legislative council, including the speaker, 
shall be necessary to constitute a meeting for the 
exercise of its powers. 

79, Questions arising in the legislative council .(eUy* '" ‘est lative 

of Quebee shall be decided by a majority 
156 of voices, and the speaker shall ID all cCuses 

have a vote, and when the voices are equal 
the decision shall be deemed to be in the hepia- 
Live. 

80. ‘The Legislative Assembly of Quebee shall = n> hpaumie ate 
be composed of sixty-five members, to be elected , 
LO represent the sixty-five electoral divisions or 
districts of Lower Canada in this act referred to, 
subject to alteration thereof by the Legislature of 
Quebec: Provided, That it shall not be lawful to 
present to the lieutenant governor of (juebec ior 
assent any bill for altering the limits of any of 
the electoral divisions or districts mentioned in 
the second schedule to this act, unless the second 
and third readings of such bill have been passed 
in the Legislative Assembly with the concurrence 
of the majority of the members representing all 
those electoral divisions or districts, and the assent 
shall not be given to such bill unless au address 
has been presented by the Legislative Assembly 
to the lieutenant governor stating that it has been 


so passed. 


3. Ontario and Quebec. 


81. ‘The Legislatures of Ontario and Quebee, re-_ , First session of Legis- 
spectively, shall be called together not later than — 
six months after the union. 

82. ‘The lieutenant governor of Ontario and of 
(uebee shall from time to time, in the Queen’s 
name, by instrument under the great seal of the 
province, summon and call together the Legisla- 
tive Assembly of the province. 

83. Until the Legislature of Ontario or of Que ioe 
bee otherwise provides, il person accepting or hold- 
ing in Ontario or in Quebec any office, commis- 
sion, or employment, permanent or temporary, at 
the nomination of the leutenant governor, to 
which an annual salary or any fee, allowance, 
emolument, or profit of any kind or amount what- 
ever from the provinee is attached, shall not be 
eligible as a member of the Legislative Assembly 
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of the respective province, nor shall he sit or vote 
as such; but nothing in this section shall make 
ineligible any person being a member of the ex- 
ecutive council of the respective province or hold- 
ing any of the following oftices—that is to say, the 
offices of attorney general, secretary and registrar 
of the province, treasurer of the province, com- 
missioner of crown lands, and commissioner of 
agriculture and public works, and in Quebec solic- 
itor general, or shall disqualify him to sit or vote 
in the house for which he is elected, provided he is 
elected while holding such office. 
84, Until the Legislatures of Ontario and Que- 
bee, respectively, otherwise provide, all laws 
137. ~=which at the union are in force in those 
provinces, respectively, relative to the fol- 
lowing matters or any of them, namely, the qual- 
ifications and disqualifications of persons to be 
elected or to sit or vote as members of the Assem- 
bly of Canada, the qualifications or disqualifica- 


tions of voters, the caths to be taken by voters, 


the returning oflicers—their powers and duties— 
the proceedings at elections, the periods during 
which such elections may be continued, and the 
trial of controverted elections and the proceedings 
incident thereto, the vacating of the seats of mem- 
bers, and the issuing and execution of new writs 
in case of seats vacated otherwise than by dissolu- 
tion, shall, respectively, apply to elections of mem- 
bers to serve in the respective Legislative Assem- 
blies of Ontario and Quebec: 

Provided, That until the Legislature of Ontario 
otherwise provides at any election for a member 
of the Legislative Assembly of Ontario for the 
district of Algoma, in addition to persons qualified 
by the law of the Province of Canada to vote 
every male British subject, aged twenty-one years 
or upwards, being a householder, shall have a 
vote. 

85. Every Legislative Assembly of Ontario and 
every Legislative Assembly of Quebee shall con- 
tinue for four vears from the day of the return of 
the writs for choosing the same (subject, neverthe- 
less, to either the Legislative Assembly of Ontario 
or the Legislative Assembly of Quebee being 
sooner dissolved by the lieutenant governor of 
the province) and no longer. 

86. ‘There shall be a session of the Legislature 
of Ontario and of that of Quebec once at least in 
every year, so that twelve months shail not inter- 
vene between the last sitting of the Legislature in 
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each province in one session and its first sitting 
in the next session. 

87. ‘The following provisions of this act re- 
specting the House of Commons of Canada shall 
extend and apply to the Legislative Assemblies of 
Ontario and Quebec—that is to say, the provisions 
relating to the election of a speaker originally and 
on vacancies, the duties of the speaker, the ab- 
sence of the speaker, the quorum, and the mode 
of voting—as if those provisions were here re-en- 
acted and made applicable in terms to each such 
Legislative Assembly. 


| Nova Seotia and New Brunswick. 


88. The constitution of the Legislature of each 

of the Provinces of Nova Scotia and New Bruns- 

wick shall, subject to the provisions of this 

ISS —s aet, continue as it exists at the union until 

altered under the authority of this aet, and 

the House of Assembly of New Brunswick exist- 

ing at the passing of this act shall, unless sooner 

dissolved, continue for the period for which it 
was elected. 


5. Ontario, Quebee, and Nova Scotia. 


89. Keach of the lieutenant governors of On- 
tario, Quebee, and Nova Scotia shall cause writs 
to be issued for the first election of members of 
the Legislative Assembly thereof in such form 
and by such person as he thinks fit, and at such 
time and addressed to such returning officer as 
the governor general direéts, and so that the first 
election of member of Assembly for any electoral! 
district or any subdivision thereof shall be held 
ut the same time and at the same places as the 
election for a member to serve in the House of 
Commons of Canada for that electoral district. 


The four Provinces. 


90. ‘The following provisions of this act re- 
specting the Parliament of Canada—namely, the 
provisions relating to appropriation and tax bills, 
the recommendation of money votes, the assent to 
bills, the disallowance of acts, and the significa- 
tion of pleasure on bills reserved—shall extend 
and apply to the legislatures of the several prov- 
inces as if those provisions were here re-enacted 
and made applicable in terms to the respective 
provinces and the legislatures thereof, with the 
substitution of the heutenant governor of the 

11—&62 
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province for the governor general, of the governor 
general for the Queen and for a secretary of state, 
of one year for two years, and of the province for 
Genie : 


VI.— DIstrisution or LEGISLATIVE POWERS. 
Powers of the Parliament. 


Legislative authority 9], It shall be lawful for the Queen, by and 
of Parliament of Canada. : _ . , ‘ 
with the advice and consent of the Senate and 
House of Commons, to make laws for the peace, 
order,and good government of Canada in relation 


to all matters not coming within the classes of 


subjects by this act assigned exclusively to the 
legislatures of the provinces; and for greater cer- 


tainty, but not so as to restrict the generality of 


the foregoing terms of this section, it is hereby 
declared that (notwithstanding .anything in this 
act) the exclusive legislative authority of the Par- 
liament of Canada extends to all matters coming 
within the classes of subjects next hereinafter 
enumerated—that is to say: 
139 . ‘Lhe publie debt and property. 
. The regulation of trade and commerce. 
Ther raising of money by any mode or system 
of Sonniien, 

4. ‘The borrowing of money on the public credit. 

. Postal service. 
The census and statistics. 
Militia, military and naval service, and de- 
fence. 

8. The fixing of and providing for the salaries 
and allowances of civil and other officers of the 
government of Canada. 

9. Beacons, buoys, light-houses, and Sable Isl- 
and. 

10. Navigation and shipping. 

11. Quarantineand the establish mentand main- 
tenance of marine hospitals. 

12. Sea coast and inland fisheries. 

13. Ferries between a province and any British 
or foreign country or between two provinces. 

14. Currency and coinage. 

15. Banking, incorporation of banks, and the 
issue of paper money. 

16. Savings banks. 

17. Weights and measures. 

18. Bills of exchange and promissory notes. 

19. Interest. 

20. Legal tender. 

21. Bankruptcy and insolvency. 
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22. Patents of invention and discovery. 

». Copyrights. 

140 24. Indians and lands reserved for the 
Indians. 

25. Naturalization and aliens. 

26. Marriage and divorce. 

27. The criminal law, e xcept the constitution of 
courts of criminal jurisdiction, but including the 
procedure in criminal matters. 

The establishment, maintenance, and man- 
agement of jo nitentiaries. 
29. Such classes of subjects as are expressly 
Wn the enumeration of the classes of sub- 
jects D\ this act assigned exclusively to the legis- 
hature s of the provinces. 

\nd any matter coming within any of the 
classes of subjects enumerated in this section shall 
not be deemed to come within the class of matters 
of a local or private nature comprised in the 
enumeration of the classes of subjects by this act 
assigned exclusively to the legislatures of the 


Drovinces., 
i 


kevelusiin Pow ‘7's ot Pron ineial Legislature s 


92 In each } province the Legislature may CX- 
cl usively niin laws 1! } relation to matters coming 
within the classes of subjects next hereinafter 

) . ; 
Chudhe rated—that is to Say : 

|. The amendment from time to time, notwith- 

standing anything in this aet, of the constitution 


Mmeutenant governor. 
2. Direct taxation within the province in order 
to the salale ng of a revenue for provincial pur- 


the province. 

|. The establishment and tenure of provincial 
offic sand the appointment and payment of pro- 
‘ial off he ers. 

The management and sale of the public 
oar belonging to the province and of the timber 
and wood thereon. 

G. The establishment, maintenance, and man- 
agement of public and reformatory prisons in and 
for the provinee. 

7. The establishment, maintenance, and man- 
agement of hospitals, asylums, charities, and elee- 
mosyuary institutions in and for the province 
other than marine hospitals. 


of thi province, except as regards the office of 


>. The bor ‘owlng of money on the sole credit of 
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14] 8. Municipal institutions in the province. 

9. Shop, saloon, tavern, auctioneer, and 
other licenses in order to the raising of a revenue 
for provincial, local, or municipal purposes. 

10. Local works and undertakings other than 
such as are of the following classes: 

a. Lines of steam or other ships, railways, 
canals, telegraphs, and other works and under- 
takings connecting the province with any other 
or others of the provinces or extending beyond 
the limits of the province. 

b. Lines of steamships between the province 
and any British of foreign country. 

c. Such works as, although wholly situate within 
the provinee, are before or after their execution 
declared by the Parliament of Canada to be for 
the general advantage of Canada or for the ad- 
vantage of two or more of the provinces. 

11. The incorporation of companies with pro- 
vincial objects. 

12. The solemnization of marriage in the prov- 
ince. 

15. Property and civil rights in the province. 

14. The administration of justice in the prov- 
ince, including the constitution, maintenance, and 
organization of provincial courts, both of civil and 
criminal jurisdiction, and including procedure in 
civil matters in those courts. 

15. The imposition of punishment by fine, pen- 
alty,or imprisonment for enforcing any law of 
the province made in relation to any matter com-' 
ing within any of the classes of subjects enumer- 
ated in this section. 

16. Generally all matters of a merely local or 
private nature in the province. 


Education. 


93. In and for each province the Legislature 
may exclusively make laws in relation to educa- 
tion, subject and according to the following pro- 
visions : 

(1.) Nothing in any such law shall preju- 

142 ~— dicially affect any right or privilege with re- 

spect to denominational schools which any 

class of persons have by law in the province at 
the union. 

(2.) All the powers, privileges, and duties at 
the union by law conferred and imposed in 
Upper Canada on the separate schools and school 
trustees of the Queen’s Roman Catholic subjects 
shall be, and the same are hereby, extended to 
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the dissentient schools of the Queen’s Protestant 
and Roman Catholie subjects in Quebec. 

(3.) Where, in any province, a system of sepa- 
rate er dissentient school exists by law at the 
union or is thereafter established by the Legisla- 
ture of the province, an appeal shall lie to the 
governor general in council from any act or decis- 
ion of any provincial authority affecting any 
right or privilege of the Protestant or Roman 
Catholic minority of the Queen’s subjects in rela- 
tion to edueation. 

(4.) In ease any such provincial law as from 
time to time seems to the rovernor eeneral in 
council requisite for the due execution of the 
provisions of this section is not made, or in case 
any decision of the governor general in council 
on any appeal under this section is not duly ex- 
ecuted by the proper provincial authority in that 
behalf, then and in every such case, and as far 
only as the circumstances of each case lt 
the Parliament of Canada may make remedial 


laws for the due execution of the provisions of 


this section and of any decision of the governor 
general in council under this section. 


Uniformity 0} os til (Jnlario. Nova Scotia. aud 


i Vew Brunswick. 


94. Nothwithstanding anything in this act, 
the Parliament of Canada may make provision 
for the uniformity of all or any of the laws rela- 
tive to property and civil rights in Ontario, Nova 
Scotia, and New Brunswick and of the procedure 
of all or any of the courts in those three provinces, 
and from and after the passing of any act in that 
behalf the power of the Parliament of Canada to 
make laws in relation to any matter comprised 
in any such act shall, nothwithstanding anything 
In this act, be unrestricted; but any act of the 
Parliament of Canada making provision for such 
uniformity shall not have effect in any province 
unless and until it is adopted and enacted as law 
by the Legislature thereof. 


° lgriculture and lin migration. 


. 


95. In each province the Ls eo) s|; ature may 
make laws in relation to agriculture in the 

143. = province and to immigration § into the 
province, and it is hereby declared that 

the Parliament of Canada may from time to time 
make laws in relation to agriculture in all or any 
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of the provinces and to immigration into all or 
any of the provinces, and any law of the Legisla- 
ture of a provinee relative to agriculture or to 
Immigration shal] have effect in and for the 
province as long and as far only as it is not 
repugnant LO any act of the Parliament of Can- 
ada. 
VII.—JvubpIcATURE. 


Appointment of judges, 96. The governor general shall appoint the 
judges of the SU yp rior, district, and county courts 
In each province, except those of the courts of 
probate in Nova Seotia and New Brunswick. 

of judges in 9% Until the laws relative to property aud 


civil rights in Ontario, Nova Seotia, and New 
Brunswick and the procedure of the courts in 
those provinces are made uniform, the Judges of 
the courts of those provinees appointed by the 
governor veneral shall be selected from the re- 
spective bars of those provinces. 

—— on 98. Tlie judges of the courts of Quebee shall be 

selected from the bar of that province. 


Bt SL manag 99. The judges of the superior courts sha 

hold office during good behaviour, but shall be 
removable by the LPOVerPhnor veneral on address of 
the Senate and House of Commons. 

Salaries, &c., of judges 100. The salaries, allowances. and pensions of 
the judges of the superior, district, and county 
courts (except the courts of probate in Nova 
scotia and New Brunswick), and of the admiralty 


“er | 
courts in eases where the judges thereof are for 


the time being paid by salary, shall be fixed and 
: provided by the Parliament of Canada. 
cen Derm courtofappeal, 101. The Parliament of Canada may, notwith- 
standing anything in this act, from time to time 
provide for the constitution, maintenance, and 
organization of a general court of appeal for Can- 
ada, and for the establishment of any additional 
courts for the better administration of the laws of 
Canada. 


VIII.—Revenvusrs, Depts, Assets. TAXATION. 


accreation | of consoli- 102. All duties and revenues over which the 
respective Legislatures of Canada, Nova Scotia, 

and New Brunswick before and at the union had 

and have power of apprepriation, except such 
portions thereof as are bv this act reserved to the 
respective Legislatures of the provinces, or are 
raised by them in accordance with the 

144 = special powers conferred on them by this 

act, shall form one consolidated revenue 


Creation 
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fund to be appropriated for the public service of 
Canada in the manner and subject to the charges 
in this act provided. 


103. ‘The consolidated revenue fund of Canada ,*? andi ete 
shall be permanently charged with the costs, 
charges, and expenses incident to the collection, 
management, and receipt thereof, and the same 
shall form the first charge thereon, subject to be 
reviewed and audited in such manner as shali be 
ordered by the governor general in council until 
the Parliament otherwis@ provides. 

104. The annual interest of the public debts 5 OF provincial 
of the several Provinces of Canada, Nova Scotia, 
and New Brunswick at the union shall form 
the second charge on the consolidated revehus 
fund of Canada 

105. Unless altered by the Parliament of Can- ' . Ben 
ada, the salary of the governor general shall be 
ten thousand pounds sterling money of the United 
Kingdom of Great Britain and Ireland, payabh 
out of the consolidated revenue fund of Canada, 
and the Same shall form the third charge thre reoti 

106. Subject to the several payments by this fr 
act charged on the consolidated revenue fund of 
Canada, the same shall be appropriated by the 
Parliament of Canada for the public service. 

107. All stocks, cash, bankers’ balances, and . 
securities for money belonging to each province 
at the time of the union, except as in this act 
mentioned, shall be the property of Canada, and 
shall be taken in reduction of the amount of t! 
respective debts of the provinces at the union. 

108. ‘he public works and property of each 
provinee, enumerated in the third schedule to this 
act, shall be the property of Canada 

a 


109. All lands, mines, minerals, and rovaities 
belonging to the several Provinces of Canada, 
Nova Scotia, and New Brunswick at the unto 

and all sums then due or payable for such lands, 
mines, minerals, or royalties, shall belong to t 
several Provinces of Ontario, Quebec, Nova Scotia, 
and New Bruuswick, in which the same are situ- 
ate or arise, subject to any trusts existing In re- 
spect thereof and to any interest other than that 


' 
i 


; 
: 


itl 


of the province in the same. 
110. All assets connected with such portions of | As npr oe wg 
the public debt of each province as are assumed | 
by that province shall belong to that prov- 
1nce, 
L45 111. Canada shall be liable for the debts | “avaca fon ua 
and liabilities of each province existing at 
the union, 
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112. Ontario and Quebee conjointly shall be 
liable to Canada for the amount (if any) by which 
the debt of the Province of Canada exceeds at the 
union sixty-two million five hundred thousand 
dollars, and shall be charged with interest at the 
rate of five per centum per annum thereon. 

113. ‘The enumerated in the fourth 
schedule to this act belonging at the union to the 
Province of Canada shall be the property of On- 
tario and Quebec conjointly. 

114. Nova Scotia shal be liable to Canada for 
the amount (if any) by which its public debt ex- 
ceeds at the union eight million dollars, and shall 
be charged with interest at the rate of five per 
centum per annum thereon. 

115. New Brunswick shall be liable to Canada 
for the amount (if any) by which its public debt 
exceeds at the union seven million dollars, and 
shall be charged with interest at the rate of five 
per centum per annum thereon. 

116. In case the public debts of Nova Scotia 
and New Brunswick do not at the union amount 
to eight million and seven million dollars, respect- 
ively, they shall respectively receive, by half- 
yearly payments in advance from the govern- 
ment of Canada, interest at five per centum per 
annum on the difference between the actual 
amounts of their respective debts and such stipu- 
lated amounts. 

117. The several provinces shall retain all their 
respective public property not otherwise disposed 
of in this act, subject to the right of Canada to 
assume any lands or publie property required for 
fortifications or for the defence of the country. 

118. The following sums shall be paid yearly 
by Canada to the several provinces for the support 
of their governments and legislatures : 


assets 


Dollars. 
LO ee CS 
8006... cnncnnaece nse eventy thoussnd. 
OUR DOOR. nccnncnaswoancann clay CORORE, 
New Brunswick-.-.........--..--Fifty thousand. 
Two bundred and sixty thousand, 


and an annual grantin aid of each province shall 
be made equal to eighty cents per head of the 
population as ascertained by the census of one 
thousand eight hundred and sixty-one, 
and in the case of Nova Scotia and New 
Brunswick by each subsequent decennial 
census until the population of each of those two 
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provinces amounts to four hundred thousand 
souls, at which rate such grant shall thereafter 
remain. Such grants shall be in full settlement 
of all future demands on Canada, and shall be 
paid half-yearly in advance to each province; 
but the government of Canada shall deduct from 
such grants, as against any province, all sums 
chargeable as interest on the public debt of that 
province in excess of the several amounts stipu- 
lated in this act. 

119. New Brunswick shall receive, by half- 
yearly payments in advance, from Canada, for the 
period of ten years from the union, an additional 
allowance of sixty-three thousand dollars per 
annum; but as long as the public debt of that 
province renrains under seven million dollars a 
deduction equal to the interest at five per centum 
per annum on such deficiency shall be made from 
that allowance of sixty-three thousand dollars. 

120. All payments to be made under this act 
or in discharge of liabilities created under any act 
of the Provinces of Canada, Nova Scotia, and New 
Brunswick, respectively, and assumed by Canada 
shall, until the Parliament of Canada otherwise 
directs, be made in such form and*manner as may 
from time to time be ordered by the governor gen- 
eral in council. 

121. All articles of the growth, produce, or 
manufacture of any one of the provinces shall, 
from and after the union, be admitted free into 
each of the other provinces. 

122. The customs and excise laws of each prov- 
ince shall, subject to the provisions of this act, 
continue in force until altered by the Parliament 
of Canada. 

123. Where customs duties are, at the union, 
leviable on any goods, wares, or merchandises in 
any two provinces, those goods, wares, and mer- 
chandises may, from and after the union, be im- 
ported from one of those provinces into the other 
of them on proof of payment of the customs duty 
leviable thereon in the province of exportation 
and on payment of such further amount (if any) 
of customs duty as is leviable thereon in the prov- 
ince of importation. 

124. Nothing in this act sball affect the right 
of New Brunswick to levy the lumber dues pro- 
vided in chapter fifteen of title three of the Re- 
vised Statutes of New Brunswick or in any 

act amending that act before or after the 
147 ~—union, and not increasing the amount of 
12—862 
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Exemption of public 
lands, &e. 


Provincial consolidated 
revenue fund. 


As to legislative coun- 
cillors of provinces be- 
coming senators. 


Oath of allegiance, &c. 


such dues; but the lumber of any of the 
provinces other than New Brunswick shall not be 
subject to such dues. 

125. No lands or property belonging to Canada 
or anv province shall be liable to taxation. 

126. Such portions of the duties and revenues 
over which the respective Legislatures of Canada, 
Nova Scotia, and New Brunswick had, before the 
union, power of appropriation as are by this act 
reserved to the respective governments or legis- 
latures of the provinces, and all duties and reve- 
nues raised by them in accordance with the special 
powers conferred upon them by this act, shall in 
each province form one consolidated revenue fund 
to be appropriated for the public service of the 
province. 
1X.—MIscELLANEOUS PROVISIONS. 


General. 


127. If any person, being at the passing of this 
act a member of the Legislative Council of Can- 
ada, Nova Scotia, or New Brunswick, to whom a 
place in the senate is offered does not, within 
thirty days thereafter, by writing, under his band, 
addressed to the governor general of the Province 
of Canada or to the lieutenant governor of Nova 
Scotia or New Brunswick (as the case may be), 
accept the same, he shall be deemed to have de- 
clined the same; and any person who, being at 
the passing of this acta member of the Legislative 
Council of Nova Scotia or New Brunswick, accepts 
a place in the senate shall thereby vacate his 
seat in such Legislative Council. 

128. Every member of the Senate or House of 
Commons of Canada shall, before taking his seat 
therein, take and subscribe before the governor 
general or some person authorized by him, and 
every member of a legislative council or legis- 
lative assembly of any province shall, before tak- 
ing his seat therein, take and subscribe, before the 
lieutenant governor of the province or some per- 
son authorized by him, the oath of allegiance con- 
tained in the fifth schedule to this act ; and every 
member of the senate of Canada and every mem- 
ber of the Legislative Council of Quebec shall also, 
before taking his seat therein, take and subscribe, 
before the governor general or some person author- 
ized by him, the declaration of qualification con- 
tained in the same schedule. 
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129. Except as otherwise provided by this act, 
all laws in force in Canada, Nova Scotia, or 

148 New Brunswick at the union and all courts 
of civil and criminal jurisdiction and all 

legal commissions, powers, and authorities and all 
officers, judicial, administrative, and ministerial, 
existing therein at the union shall continue in 
Ontario, Quebec, Nova Scotia, and New Bruns- 
wick, respectively, as if the union had not been 
made; subject, nevertheless (except with respect 
to such as are enacted by or exist under acts of 
the Parliament of Great Britain or of the Parlia- 
ment of the United Kingdom of Great Britain and 
Ireland), to be repealed, abolished, or altered by 


the Parliament of Canada or by the Legislature of 
e > 


the respective province, according to the authority 
of the Parliament or of that Legislature under 
this act. 

130. Until the Parliament of Canada otherwise 
provides all officers of the several provinces hav- 
ing duties to discharge in relation to matters 
other than those coming within the classes of sub- 
jects by this act assigned exclusively to the legis- 
latures of the provinces shall be officers of Canada 
and shall continue to discharge the duties of their 
respective offices under the sate liabilities, re- 
sponsibilities, and penalties as if the union had 
not been made. 

131. Until the Parliament of Canada otherwise 
provides the governor general in council may, 
from time to time, appoint such officers as the 
governor general in council deems necessary or 
proper for the effectual execution of this act. 

132. The Parliament and government of Can- 
ada shall have all powers necessary or proper for 
performing the obligations of Canada or of any 
province thereof, as part of the British Empire, 
towards foreign countries arising under treaties 
between the empire and such foreign countries. 

133. Kither the English or the French lan- 
guage may be used by any person in the debates 


of the houses of the Parliament of Canada and of 


the houses of the Legislature of Quebec, and both 
those languages shall be used in the respective 


records or journals of those houses; and either of 


those languages may be used by any person or In 
any pleading or process in or issuing from any 
court of Canada established under this act and in 
or from all or any of the courts of Quebec. 


The acts of the Parliament of Canada and of 


the Legislature of Quebee shall be printed and 
published in both those languages. 
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Ontario and Quebec. 


134. Until the Legislature of Ontario or of 
Quebec otherwise provides the lieutenant 
149 = governors of Ontario and Quebec may each 
appoint, under the great seal of the province, 
the following officers, to hold office during pleas- 
ure—that is to say: The attorney gene ral, the 
secretary and registrar of the province, the treas- 
urer of the province, the commissioner of crewn 
lands and the commissioner of agriculture and 
public works, and, in the case of Quebec, the solic- 
itor genera) ; and may, by order of the lieutenant 
governor in council, from time to time prescribe 
the duties of those officers and of the several de- 
partments over which they shall preside or to 
which they shall belong and of the officers and 
clerks thereof, and may also appoint other and 
additional officers to hold office during pleasure, 
and may from time to time prescribe the duties of 
those officers and of the several departments over 
which they shall preside or to which they shall 
, Delong and of the officers and clerks thereof. 

135. Until the Legislature of Ontario or Que- 
bec otherwise provides all rights, powers, duties, 
functions, responsibilities, or authorities at the 
passing of this act vested in or imposed on the at- 
torney general, solicitor general, secretary and 
registrar of the Province of C: anada, minister of 
finance, commissioner of crown lands, com mis- 
sioner of public works, and minister of agricult- 
ure and receiver general, by any law, statute, or 
ordinance of Upper Canada, Lower Canada, or 
Canada and not repugnant to this act, shall be 
vested in or imposed on any officer to be ap pointed 
by the lieutenant governor for the discharge of 
the same or any of them; and the commissioner 
of agriculture and public works shall perform the 
duties and functions of the office of minister of 
agriculture at the passing of this act imposed by 
the law of the Province of Can: ida as well as those 
of the commissioner of public works. 

136. Until altered by the lieutenant governor 
in council the great seals of Ontario and Quebec, 
respectively, shall be the same or of the same de- 
sign as those used in the Province of Upper Can- 
ada and Lower Canada, respectively, before their 
union as the Province of Canada. 

137. The words “and from thence to the end 
of the then next ensuing session of the Legisla- 
ture,” or words to the same effect, used in any 
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temporary act of the Province of Canada not ex- 
pired before the union shall be construed to ex- 
tend and apply to the next session of the Parlia- 
ment of Canada, if the subject-matter of tiie act is 
within the powers of the same as defined by this 
act, or to the next sessions of the Legislatures of 
Ontario and Quebee, respectively, if the subject- 
matter of the act is within the powers of the same 
as defined by this act. 
150 138. From and after the union the use As teerrors in names 
of the words “ Upper Canada” instead of 
“Ontario,” or “ Lower Canada ” instead of “ Que- 
bec” in any deed, writ, process, pleading, docu- 
ment, matter, or thing shall not invalidate the 
same. 

139, Any proclamation under the great seal of | As to issue of procia- 
the Province of Canada issued before the union commence after union 
to take effect at a time which is subsequent to 
the union, whether relating to that province, or 
to Upper Canada, or to Lower Canada, and the 
several matters'and things therein proclaimed 
shall be and continue of like force and effect as if 
the union had not been made. 

140, Any proclamation which isauthorized by As to issue of proela- 
any act of the Legislature of the Province of Can- “"” ‘ie age 
ada to be issued under the great seal of the Prov 
ince of Canada, whether relating to that province 
or to Upper Canada or to Lower Canada, and 
which is not issued before the union, may be is- 
sued by the lieutenant governor of Ontario or of 
Quebec, as its subject-matter requires, under the 
great seal thereof; and from and after the issue 
of such proclamation the same and the several 
matters and things therein proclaimed shall be 
and continue of the like foree and effect in Onta- 
rio or Quebec as 1f the union had not been made. 

141, ‘The penitentiary of the Province of Canada Penitentiary 
shall, until the Parliament of Canada otherwise 
provides, be and continue the penitentiary of On- 
tario and of Quebec. 

142, The division and adjustment of the debts, . Arbitration respecting 
credits, liabilities, properties, and assets of Upper ; 

Canada and Lower Canada shall be referred to 
the arbitrament of three arbitrators, one chosen 
by the government of Ontario, one by the gov- 
ernment of Quebec, and one by the government 
of Canada, and the selection of the arbitrators 
shall not be made until the Parliament of Canada 
and the Legislatures of Ontario and Quebec have 
met; and the arbitrator chosen by the govern- 
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ment of Canada shall not be a resident either in 
Ontario or in Quebec. 

143. The governor general in council may 
from time to time order that such and so many 
of the records, books, and documents of the Prov- 
ince of Canada as he thinks fit shall be appropri- 
ated and delivered either to Ontario or to Quebee, 
and the same shall thenceforth be the property of 
that province; and any copy thereof or extract 
therefrom, duly certified by the officer having 
charge of the original thereof, shall be admitted 
as evidence. 

144, The lieutenant governor of Quebec may 

from time to time, by proclamation under 
151 the great seal of the province, to take effect 
from a day to be appointed therein, con- 
stitute townships in those parts of the Province of 
Quebec in which townships are not then already 
constituted and fix the metes and bounds thereof. 


X.— INTERCOLONIAL RAILWAY. 


145, Inasmuch as the Provinces of Canada, 
Nova Seotia, and New Brunswick have joined in 
a declaration that the construction of the Inter- 
colonial railway is essential to the consolidation 
of the union of British North America and to the 
assent thereto of Nova Scotia and New Bruns- 
wick, and have consequently agreed that pro- 
vision should be made for its immediate construc- 
tion by the government of Canada, therefore, in 
order to give effect to that agreement, it shall be 
the duty of the government and Parliament of 
Canada to provide for the commencement, within 
six months after the union, of a railway connect- 
ing the River St. Lawrence with the city of Hali- 
fax, In Nova Scotia, and for the construction 
thereof without intermission and the completion 
thereof with all practicable speed. 


XI.—ADMISSION OF OTHER COLONIES. 


146. It shall be lawful for the Queen, by and 
with the advice of Her Majesty’s most honorable 
privy council, on addresses from the Houses of 
the Parliament of Canada, and from the houses of 
the respective legislatures of the colonies or Proy- 
inces of Newfoundland, Prince Edward Island, 
and British Columbia, to admit those colonies or 
provinces or any of them into the union, and on 
address from the Houses of the Parliament of 
Canada to admit Rupert’s Land and the North- 


—_ 
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western ‘Territory, or either of them, into the 
union on such terms and conditions in each case 
as are in the addresses expressed and as the Queen 
thinks fit to approve, subject to the provisions of 
this act; and the provisions of any order in coun- 
cil in that behalf shall have effect as if they had 
been enacted by the Parliament of the United 
Kingdom of Great Britain and Ireland. 

147. In case of the admission of Newfoundland , tay Ba pepe pe 
and Prince Edward Island, or either of them, Prince Edward Island in 
each shall be entitled to a representation in the 
senate of Canada of four members, and (notwith- 
standing anything in this act) In case of the ad- 
mission of Newfoundland the normal number of 
senators shall be seventy-six and their maximum 
number shall be eighty-two; but Prince Edward 
Island when admitted shall be deemed to be com- 
prised in the third of the three divisions into 
which Canada is in relation to the constitution of 
the senate divided by this act, and accordingly 

after the admission of Prince Edward Island, 
152. =whether Newfoundland is admitted or not, 

the representation of Nova Scotia and New 
Brunswick in the senate shall, as vacancies occur, 
be reduced from twelve to ten mem bers, respect- 
ively, and the representation of each of those 
provinces shall not be increased at any time be- 
yond ten, except under the provisions of this act 
for the appointment of three or six additional 
senators under the direction of the Queen. 


SCHEDULES. 

Tue First SCHEDULE. 
Electoral Districts of Ontario. 
A. 

Existing electoral divisions. 


Counties. 


1. Prescott. 6. Carleton. 

2. Glengarry. 7. Prince Edward. 
o. Stormont. 8. Halton. 

4. Dundas. 9. Hssex. 


—. Russell. 
Ridings of Counties. 


10. North riding of Lanark. 
11. South riding of Lanark 
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12. North riding of Leeds and north riding of Grenville. 
15. South riding of Leeds. 
14. South riding of Grenville. 
15. East riding of Northumberland. 
16. West riding of Northumberland (excepting therefrom the 
township of South Monaghan). 
17. East riding of Durham. 
18. West riding of Durham. 
19. North riding of Ontario. 
20. South riding of Ontario. 
21. East riding of York. 
153 22. West riding of York. 
23. North riding of York. 
24. North riding of Wentworth. 
25. South riding of Wentworth. 
26. East riding of Elgin. 
27. West riding of E Igin. 
28. North riding of W aterloo. 
29. South riding of Waterloo. 
30. North riding of Brant. 
31. South riding of Brant. 
32. North riding of Oxford. 
do. South riding of Oxford. 
04. East riding of Middlesex 


Cities, Parts of Cities, and Towns. 


30. West Toronto. 
06. East Toronto. 
07. Hamilton. 

08. Ottawa. 

oY. Kingston. 

40. London. 

41. Town of Brockville, with the township of Elizabethtown 
thereto attached. 

42. Town of Niagara, with the township of Niagara thereto at- 
tached. | 

43. ‘Town of Cornwall, with the township of Cornwall thereto 
attached. 


New Electoral Divisions. 


44. The provisional judicial district of Algoma. 

The county of Bruce, divided into two ridi ngs, to be called, 1 
spectively, the north and south ridings: 

45. The north riding of Bruce to consist of the townshins of Bury, 
Lindsay, Eastnor, Albemarle, Amable, Arran, Bruce, Elderslie and 

Saugeen, and the village of South: am pton. 

46. The south riding of Bruce to consist of the townships of Kin- 
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cardine (including the village of Kincardine), Greenock, Brant, 
Huron, Kinloss, Culross, and Carrick. 

154 The county of Huron, divided into two ridings, to be called, 
respectively, the north and south ridings : 

47. The north riding to consist of the townships of Ashfield, Wa- 
wanosh, Turnberry, Howick, Morris, Grey, Colborne, Hullett, in- 
cluding the village of Clinton, and McKillop. 

48. ‘The south riding to consist of the town of Goderich and the 
township of Goderich, Tuckersmaith, Stanley, Hay, Usborne, and 
Stephen. 

The county of Middlesex, divided into three ridings, to be called, 
respectively, the north, west, and east ridings: 

49. The north riding toconsist of the townships of McGillivray and 
Biddulph (taken from the county of Huron) and Williams East, Wil- 
liams West, Adelaide, and Lobo. 

oU. The west riding to consist of the townships of Delaware, Car- 
radoc, Metcalf, Mosa, and Ekfrid, and the village of Strathroy. 

(The east riding to consist of the townships now embraced therein 
and be bounded as it is at present.) 

ol. The county of Lambton to consist of the townships of Bosan- 
quet, Warwick, Plympton, Sarnia, Moore, Enniskillen, and Brooke, 
and the town of Sarnia. 

02. The county of Kent to consist of the townships of Chatham, 
Dover, East Tilbury, Romney, Raleigh, and Harwich, and the town 
of Chatham. 

05. The county of Bothwell to consist of the townships of Sombra, 
Dawn, and Euphemia (taken from the county of Lambton), and the 
townships of Zone, Camden, with the gore thereof, Orford, and 
Howard (taken from the county of Kent). 

The county of Grey, divided into two ridings, to be called, respect- 
ively, the south and north ridings: 

o4. The south riding to consist of the townships of Bentinck, 
Glenelg, Artemesia, Osprey, Normanby, Egremont, Proton, and 
Melancthon. 

55. The north riding to consist of the townships of Colling- 
155 wood, Euphrasia, Holland, Saint Vincent, Sydenbam, Sulli- 
van, Derby, and Keppel, Sarawak, and Brooke, and the town 

of Owen Sound. 

The county of Perth, divided into two ridings, to be called, respect- 
ively, the south and north ridings: 

56. The north riding to consist of the townships of Wallace, Elma, 
Logan, Ellice, Mornington, and North Easthope, and the town of 
Stratford. 

57. The south riding to consist of the townships of Blanchard, 
Downie, South Easthope, Fullarton, Hibbert, and the villages of 
Mitchell and Ste. Mary’s. 

The county of Wellington, divided into three ridings, to be called, 
respectively, north, south, and center ridings: 

58. The north riding to consist of the townships of Amaranth, 
Arthur, Luther, Minto, Maryborough, Peel, and the village of Mount 
Forest. 
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59. The center riding to consist of the townships of Garafraxa, 
Erin, Eramosa, Nichol, and Pilkington, and the villages of Fergus 
and Elora. 

60. The south riding to consist of the town of Guelph and the 
townships of Guelph and Puslinch. 

The county of Norfolk, divided into two ridings, to be called, re- 
spectively, the south and north ridings: 

61. The south riding to consist of the townships of Charlotteville, 
Houghton, Walsingham, and Woodhouse, and with the gore thereof. 

62. The north riding to consist of the townships of Middleton, 
Townsend, and Windham, and the town of Simcoe. 

63. The county of Haldimand to consist of the townships of 
Oneida, Seneca, Cayuga north, Cayuga south, Rainham, Walpole, 
and Dunn. 

64. The county of Monck to consist of the townships of Can- 
borough and Moulton and Sherbrooke, and the village of Dunnville 
(taken from the county of Haldimand), the townships of Caister and 
Gainsborough (taken from the county of Lincoln), and the town- 
ships of Pelham and Wainfleet (taken from the county of Wel- 

land). 
156 65. The county of Lincoln to consist of the townships of 
Clinton, Grantham, Grimsby, and Louth, and the town of St. 
Catherines. 

66. The county of Welland to consist of the townships of Bertie, 
Crowland, Humberstone, Stamford, Thorold, and Willoughby, and 
the villages of Chippewa, Clifton, Fort Erie, Thorold, and Welland. 

67. The county of Peel to consist of the townships of Chingua- 
cousy, Toronto, and the gore of ‘Toronto, and the villages of Brampton 
and Streetsville. 

68. ‘The county of Cardwell to consist of the townships of Albion 
and Caledon (taken from the county of Peel), and the townships of 
Adjala and Mono (taken from the county of Simcoe). 

The county of Simcoe, divided into two ridings, to be called, re- 
spectively, the south and north ridings: 

69. The south riding to consist of the townships of West Gwillim- 
bury, Tecumseth, Innisfil, Essa, Tossorontio, Mulmur, and the vil- 
lage of Bradford. 

70. The north riding to consist of the townships of Nottawasaga, 
Sunnidale, Vespra, Flos, Oro, Medonte, Orillia, and Matchedash, 
Tiny and ‘Tay, Balaklava and Robinson, and the towns of Barrie 
and Collingwood. 

The county of Victoria, divided into two ridings, to be called, re- 
spectively, the south and north ridings: 

71. The south riding to consist of the townships of Ops, Mariposa, 
Emily, Verulum, and the town of Lindsay. 

72. ‘The north riding to consist of the townships of Anson, Bexley, 
Carden, Dalton, Digby, Eldon, Fenelon, Hindon, Laxton, Lutter- 
worth, Macaulay, and Draper, Sommerville,and Morrison, Muskoka, 
Monck, and Watt (taken from the county of Simcoe), and any other 


‘surveyed townships lying to the north of the said north riding. 
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The county of Peterborough, divided into two ridings, to be 
called, respectively, the west and east ridings: 
157 73. The west riding tv consist of the townships of South 
Monaghan (taken from the county of Northumberland), 
North Monaghan, Smith, and Ennismore, and the town of Peter- 
borough. 

74. The east riding to consist of the townships of Asphodel, Bel- 
mont, and Methuen, Douro, Dummer, Galway, Harvey, Minden, 
Stanhope and Dysart, Otonabee and Snowden, and the village of 
Ashburnham, and any other surveyed townships lying to the north 
of the said east riding. 

The county of Hastings, divided into three ridings, to be called, 
respectively, the west, east, and north ridings: 

75. The west riding tu consist of the town of Belleville, the town- 
ship of Sydney, and the village of Trenton. 

76. The east riding to consist of the townships of Thurlow, Tyen- 
dinaga, and Hungerford. 

77. The north riding to consist of the townships ‘of Rawdon, 
Hluntingdon, Madoe, Elzevir, Tudor, Marmora., and Lake, and the 
village of Stirling, and any other surveyed townships lying to the 
north of the said north riding. 

78. The county of Lennox to consist of the townships of Rich- 
mond, Adolphustown, North Fredericksburgh, South Fredericks- 
burgh, Ernest Town, and Amherst Island, and the village of Nap- 
anee. 

79. The county of Addington to consist of the townships of 
Camden, Portland, Sheffield, Hinchinbrooke, Kaladar, Kennebee, 
Olden, Oso, Anglesea, Barrie, Clarendon, Palmerston, Effingham, 
Abinger, Miller, Canonto, Denbigh, Loughborough, and Bedford. 

80. The.county of Frontenac to consist of the townships of King- 
ston, Wolfe Island, Pittsburgh, and Howe Island, and Storrington. 

The county of Renfrew, divided into two ridings, to be called, re- 
spectively, the south and north ridings: 

81. The south riding to consist of the townships of McNab, Bagot, 
Blithfield, Brougham, Horton, Admaston, Grattan, Matawatchan, 
Griffith, Lyndoch, Raglan, Radeliffe, Brudenell, Sebastopol, and the 

villages of Arnprior and Renfrew. 
158 82. The north riding to consist of the townships of Ross, 
Bromley, Westmeath, Stafford, Pembroke, Wilberforce, Alice, 
Petawawa, Buchanan, South Algona, North Algona, Fraser, McKay, 
Wylie, Rolph, Head, Maria, Clara, Haggerty, Sherwood, Burns, and 
Richards, and any other surveyed townships lying northwesterly of 
the said north riding. 

Every town and incorporated village existing at the union, not 
specially mentioned in this schedule, is to be taken as part of the 
county or riding within which it is locally situate. 
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THe SECOND SCHEDULE. 
Electoral Districts of Quebec Specially Fixed. 


Counties of— 


Pontiac. Missisq uol. Compton. . 
Ottawa. Brome. Wolfe and Richmend. 
Argenteuil. Shefford. Megantic. 
Huntingdon. Stanstead. 


Town of Sherbrooke. 


THe Tuirp SCHEDULE. 
Provincial Public Works and Property to be the Property of Canada. 


1. Canals, with lands and water power connected therewith. 
2. Public harbours. 
3. Light-houses and piers and Sable Island. 
4, Steamboats, dredges, and public vessels. 
5. Rivers and lake improvements. 

6. Railways and railway stocks, mortgages, and other debts due by 
railway companies. 

7. Military roads. 
159 8. Custom-houses, post offices, and all other public build- 
ings, except such as the government of Canada appropriate 

for the use of the provincial legislatures and governments. 

9. Property transferred by the imperial government and known 
as ordnance property. . 

10. Armouries, drill sheds, military clothing and munitions of war, 
and lands set apart for general public purposes. 


THe FourtH ScHEDULE. 
Assets to be the Property of Ontario and Quebec Conjointly. 
Upper Canada building fund. 


Lunatic asylums. 
Normal school. 


Court-houses ) 

in 
Avlmer, > Lower Canada. 
Montreal, 


Kamouraska, 

Law Society, Upper Canada. 

Montreal turnpike trust. 

University permanent fund. 

Royal institution. 

Consolidated municipal loan fund, Upper Canada. 
Consolidated municipal loan fund, Lower Canada. 


nend. 
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Agricultural Society, Upper Canada. 

Lower Canada legislative grant. 

(Juebec fire loan. 

Tamiscouata advance account. 

Quebec turnpike trust. 

Kducation—east. 

Building and jury fund, Lower Canada. 
Municipalities fund. 

Lower Canada superior education income fund. 


160 THe Firru SCHEDULE. 
Oath of Allegiance. 


[, A B, do swear that I will be faithful and bear true allegiance 
to Her Majesty Queen Victoria. 


Nore.—The name of the King or Queen of the United Kingdom 
of Great Britain and Ireland for the time being is to be substituted 
from time to time with proper terms of reference thereto. 


Declaration of Qualification. 


|, A B, do declare and testify that I am by law duly qualified to 
be appointed a member of the senate of Canada [or as the case may 
be], and that [ am legally or equitably seised as of freehold for my 
own use and benefit of lands or tenements held in free and common 
sOCaALe (or selsed or possessed for Iny OWll USe and benefit of lands 
or tenements held in Franc-alleu or in Roture (as the case may be) 
in the Province of Nova Scotia (or as the case may be) of the value 
of four thousand dollars over and above all rents, dues, debts. mort- 
gages, charges, and incumbrances due or payable out of or charged 
on or affecting the same, and that I have not collusively or coloura- 
bly obtained a title to or become possessed of the said lands and tene- 
ments or any part thereof for the purpose of enabling me to become 
a member of the senate of Canada (or as the case may be), and that 
my real and personal property are together worth four thousand 
dollars over and above my debts and liabilities. 


16] 12. 
Affidavit of John S. Archibald and G. N. Robertson. 
Circuit Court of the United States, District of Massachusetts. In 
liquity. 


BaTE REFRIGERATING Company, Complainant, 
U. 
Grorce H. Hammonp AND Company, Defendant. 


DOMINION OF CANADA, 
Province of Quebec, City and District of Montreal : 
John S. Archibald, of the said city of Montreal, advocate, being 
duly sworn, deposes and says: 


7. 
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[ am forty-three years of age, and [ reside at Montreal. J have 
been a duly admitted practitioner of law in Canada for the past six- 
teen years. and during the course of my experience have come to 
be familiar with the law and practice in Canada concerning patents 
for inventions. 

Under the provisions of the Canadian law relating to patents the 
issue of a patent for an invention cannot take place until after the 
applicant has complied with the conditions prerequisite to such 
issue, as set forth in the statute, and the minister of justice has ex- 
amined the proposed patent and certified to its conformity with the 

law. It may then be signed and sealed by the commissicner, 
162 and, after being duly registered, will avail to the grantee there- 
of. (See sections 11 to 19 of the Canadian patent act of 1872.) 

Among the conditions precedent to the issue of a patent is the 
condition prescribed in section 15 of the act, to wit, that “the ap- 
plieant shall also deliver to the commissioner, unless dispensed from 
so doing for some good reason, a neat working model of his inven- 
tion on a convenient scale, exhibiting its several parts in due pro- 
portion whenever the invention admits of such model.” 

In cases where a inodel is required, but is not produced with the 
petition, it is a well-established custom adopted by the commissioner 
of patents to sign, seal, and register patents of invention so soon as 
they are otherwise approved, and thereupon to notify the applicant 
that the patent has been granted and will be issued to him so soon 
as he complies with the condition requiring the production of a 
model, and the commissioner will decline to deliver to any patentee 
any letters patent so held in suspense until compliance with his de- 
mand for the production of such model. 

This practice has recently been held valid and within the power 
of the commissioner of patents in a certain cause adjudged in the 
superior court for the Province of Quebec, wherein the Hon. Sir 
Alexander Campbell was plaintiff v. John Jones Bate es qual., de- 
fendant, and The Cunard Steamship Company and others, ters op- 
posants, said judgment dated June 30th, 1886. 

The same doctrine was also held in a ease decided in the high 
court of justice in the Province of Ontario in a cause wherein at- 
torney general of Canada was plaintiff and Stephen N. Smith was 
defendant upon scire facias, said judgment rendered in January, 

1885. 
163 Prior to the date of issue the patent is still under control 
of the commissioner of patents, and the rights designed to be 
thereby secured are not perfected or made available except by the 
issue of the patent. 

No suit could be maintained for the infringement of a patent un- 
less the letters had been patented or issued to the inventor. It is 
repugnant to our law that a patent for an invention which is a grant 
from the Crown should exist upon terms and conditions differing 
from those agreed to by the officers representing the Crown. By the 
effect of the established practice above referred to, which practice is a 
matter of common knowledge, it is well understood that the commis- 
sioner of patents does not intend to confer upon any applicant fora 
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patent the exclusive rights mentioned in the letters patent unless and 
until said applicant has complied with the commissioner’s demand 
for the flying of a model, the production of such model being part of 
the consideration intended by the Crown, through its officers, to be 
secured for the privileges granted by the patent. 

Under the practice of our patent office it is customary to date the 
letters patent upon the day they are signed, and thereupon, in cases 
requiring it, to make a demand for the production of the model, an- 
nouncing at the same time that said letters patent will be issued 
when such model is produced. If no model should be produced dur- 
ing the period mentioned in the letters patent for their duration no 
perfected or valid patent would ever have existed. 

The effect of the judgments of our courts above mentioned is to 

hold that the issuance of a patent held in suspense for non- 
164 production of model retroacts so as to complete the patent 
and render it valid from its date. 

By virtue of an act of the Canadian Parliament, assented to on the 
25th day of May, 1883, and entitled “An act to amend the patent 
act of 1872,” 46 Victoria, chap. 19, all patents in force on the day of 
the passage of such act to amend were and are deemed to have been 
originally issued for a term of fifteen years, subject only — cease if 
certain fees should not have been or should not be paid. 

The said act of May 25th, 1883, is valid and effectual and bas 
been so held in the case hereinbefore referred to; under the consti- 
tutional system of Canada, where the subject-matter of any legislation 
is within the jurisdiction of Parliament, its decisions are of sovereign 


authority and their validity cannot be questioned by the courts. 
JOHN 8. ARCHIBALD. 


Sworn before me, at the city of Montreal, on the sixth day of April, 


A. D. 1887. 
[SEAL. ] WILLIAM McLENNAN, NW. P. 

I, G. N. Robertson, of the city of Montreal, Esquire, advocate 
Queen’s counsel, depose as follows: 

[um an advocate of thirty-four years’ experience in the city of 
Montreal. During the course of my practice I have become ac- 
quainted with matters concerning the practice and law of patents In 

the Dominion of Canada. Ihave read the foregoing affidavit 
165 ~~ of John S. Archibald, Esq., and I concur therein and state 1t 
as my opinion that under the law and practice of patents In 
Canada the opinions therein expressed are correct. 
G. N. ROBERTSON. 
Sworn before me, at the city of Montreal, on this sixth day of 


April, A. D. 1887. 
[SEAL. | WILLIAM McLENNAN, WX. P. 


wae rm " ~ . ee ewe = ge seo. 
+ SiirecidtiNCs ls cdc ciesansenouesoracemnenddtclatinbneniech cabinbasdiintadllthan. Jt tcnatandtihe these eee oo pai * e 


THE BATE REFRIGERATING CO. VS. 


13. 
Tue Lecat News. 
Decision “ St. Andrew’s Church.” 
Court of Queen’s Bench. 


MontrEAL, Jan. 20, 1885. 
MINISTER AND TRUSTEES OF St. ANDREW’s CHURCH, MONTREAL 
(Def’ts Below), Appellants, 
and 
BoARD FOR THE MANAGEMENT OF THE TEMPORALITIES FUND OF THE 
Presbyterian Church of Canada in Connection with the Church 
of Scotland (PI’ffs Below), Respondents. 


Retrospective legislation—45 Vict. (Can.), cap. 124. 


Held, that the act 45 Vict. (Can.), cap. 124, confirming and ratifying 
all acts and doings of the board of temporalities since the passing 
of the 38 Vict., cap. 64, was sufficient to sustain an action insti- 
tuted by the board before the passing of the 45 Vict., and the 
Dominion Parliament had authority to enact said statute, al- 
though the privy council in England had by their judgment in 
Dobie & Temporalities declared the board to be illegally consti- 
tuted. ; 


Dorion, C. J., Ramsay, Tessier, & Baby, JJ/.: 


In this case the right of the board for the management of the 
temporalities fund to collect the amount of a mortgage dating back 
to the year 1860 was called in question. The action, it may be 
stated, was taken out after the judgment in the superior court dis- 
solving the injunction in the Dobie case, but before the final judg- 
ment of the judicial committee of the privy council declaring the 
Quebec act, 38 Vict., chap. 64, to’be unconstitutional. (5 L. N., 58.) 

The court below maintained the action, whereupon the present 
appeal was instituted. 

Macmaster, for the appellants, said the main pretension of his 
clients was this: ‘The persons who call upon us to pay are not the 
persons to whom we owe the amount sought to be recovered. The 
indebtedness of the appellants, if any, was to a corporation created 
by an act of the late Province of Canada (22 Vict., cap. 66), and the 
plaintiffs (now respondents) are not such corporation; but the per- 
sons now suing are a corporation existing and illegally administer- 
ing and constituted under an act of the Quebec Legislature, 38 Vic- 
toria, which act was illegal and unconstitutional and could confer 
no right upon the respondents to collect the debt sued for or to 

grant a legal receipt therefor. The validity of the Quebec 
167 statute had been coutested before the courts in the Dobie case, 
and a provisional injunction had been issued restraining the 
present respondents from administering or acting asa board. The 


of the board. 
their receipt isa valid discharge. 
lants was to pay to a party whose receipt would hold good. 
also submitted that by the by-laws the respondents had a right to 
The chairman holds office until his suecessors are legally 
If the election under the Quebee act of 1875 was invalid 
the chairman was still entitled to administer until a new and valid 
In conclusion, it was submitted that by 
a public act of the Dominion Parliament, which had not been at- 
tacked, the proceedings oft the board elected in LS76 were ratified 
and confirmed; therefore the appellants in any case were not enti- 
The judgment of the court below 
should be confirmed, even if the costs were awarded against the 


Vie., cap. 64. 


GEORGE 


enforce payment of dues. 


action was taken out. 
restored by an appeal, and there was nothin 
spondents from administering and collecting debts. 
had no right by a plea to an action of debt to criticise the election 
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privy council had declared the Quebee statute to be unconstitu- 
tional and ultra vires, so that the pretention of the appellants had 
been fully sustained. 

Morris, for the respondents, submitted that the contract which 
formed the basis of the actron was made as long ago as 1860, and 
there was no question, therefore, as to the indebtedness. 
of the respondents to sue for the recovery of this debt was not de- 
pendent on the constitutionality of the Quebec statute, 38th Vic- 
that was merely an amending act, and the judgment by 
which it had been declared unconstitutional had the effect of leav- 
ing the original act of incorporation still in force. 
original charter that the respondents derived their right. 
duly incorporated body, they had a right to collect their debts and 
It had been said that the respondents 
were restrained by an injunction from acung or administering as a 
ut the fact was that the injunction in the Dobie case was 
quashed by the judgment of the superior court before the present 
The injunction once dissolved could not be 
prevent the re- 
The appellants 


The right 


It was from this 


Being a 


Directors de facto are prima facie directors de jure, and 


election had taken place 


tled to have the action dismissed. 


‘These 


‘acts and doings” 


The only interest of the appel- 


It was 


Some discussion ensued as to the effect of the Dominion act re- 
ferred to (45 Vict., cap. 124) upon pending cases. 
rehearing was allowed on this point, at which— 

Macmaster, for the appellants, submitted: The statute of Canada, 
45 Vic., cap. 124, is not retroactive saving as expressly specified. 
It does not reanimate the unconstitutional act of Quebec, 38 Vic., 
It merely confirms and ratifies all “acts and doings” of 
the board and of the acting members thereof since the act 38 Vic., 
cap. 64, was passed—‘“ had thereunder ’”’—that is, in virtue of 38 
can only mean acts and 
doings contemplated by the provisions of the (unconstitutional) act, 
38 Vic., cap. 64, such as the payment of a subsidy to Queen’s Col- 
lege, the paymer:t of increased allowances to ministers, &c., pro- 
visions in excess of the terms of the original statute, 22 Vic., cap. 
66; but the right to sue is not conferred by the unconstitutional 
amendment, and the present action could not have been instituted 
14—862 


Subsequently a 
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by virtue of its provisions. The suit is not therefore ratified and 
confirmed by the Canada act, 45 Viec.,cap.124. As respondents say 
in their factum, it is not from the amending act (38 Vic., cap. 64) 
that the respondents derive their right to hold property and collect 
their debts, but from their original charter. It 1s true that the 
right to sue is derived from the original charter, but the plaintiffs 
here attempting to collect are not the corporation created by the 
original charter with 38 Vic., cap. 64, superadded. The defendants 
do not owe respondents, whose head was lopped off by the decision 
of the privy council and has not been restored by the recent act (45 
Vie., cap. 124) of the Parliament of Canada. They owe the old cor- 
poration—1l. The defendants owe to the old corporation (22 Vic., e. 
66), and there is no privity of contract with the corporation suing. 
2. ‘The corporation created by 22 Vic., cap. 66, and 38 Vic., cap. 64, 
claim from defendants by the present suit. 3. Defendants say they 
do not owe this new corporation; that it is an illegal body, and that 
the judgment of the privy council in Dobie v. Temporalities Board 
annulled 38 Vie., cap. 64. 4. There is nothing in statute of Canada, 
45 Vic., cap. 124, which revives the annulled statute, 58 Vic., cap. 
64, and restores to plaintiffs the corporate character and qualities 

they assumed at the time they instituted this action. The 
168 new Canadian statute is not retroactive to the extent of re- 

establishing the corporation now suing. 

Morris, for the respondents, said if the court was against him on 
the merits he did not rely upon the statute except to this extent, that 
the court might confirm the judgment and dispense the respondents 
from the necessity of bringing a new action. In that event, however, 
he did not pretend that the costs should be given in his favor. 


Ramsay, J. (dissenting): 

This action was brought for the recovery of a mortgage debt of 
$1,000 and $120 interest. The respondents acted under the authority 
of a statute of the Legislature of the Province of Quebee which 
purported to authorize the formation of the board respondent in a 
different manner from that settled by the original act of incorpora- 
tion. The object of this amendment was to enable a new body, to 
be called “ The Presbyterian Church of Canada,” being a union of 
certain Presbyterian churches, under certain conditions to take pos- 
session of the property formerly belonging to a body known as the 
Presbyterian Church of Canada in connection with the Church of 
Scotland. 

The appellant pleaded that the plaintiff respondent was not the 
party to whom he was indebted ; that the act of the Province of Que- 
bee in question, 38 Vic., c. 64, was beyond the powers of a local leg- 
islature, and that therefore the board respondent was not organized 
by Jaw and could not recover. 

There is no controversy as to the facts, it being admitted that the 
board respondent was acting under the authority of the local amend- 
ment. Judgment was rendered on this issue on the 28th of April, 
1881, after the judgment in this court in Dobie and the Trustees, 
declaring that the act in question was not ultra vires, and the jud g- 
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ment of the court below was given in conformity with the opinion 
expressed by the majority of this court in that case. Subsequently 
the decision in the case of Dobie was reversed in the privy council, 
aud the iocal act in question was declared to be an act beyond the 
powers of legislation conferred on local legislatures by the British 
North America act. This is not denied, but respondent argues that 
appellant is the debtor of the board, and that consequently appel- 
lant cannot incidentally raise the question of the legality of the or- 
ganization of the board. The fallacy of this argument is plain. If 
the body respondent were the same body, and that the defect were 
only as to its proceedings, the principle invoked would be applicable 
and conclusive; but it is contended and, I think, distinetly ad- 
mitted that the board is improperly constituted, not only as to its 
individual members, but that it is a different body, avowedly acting 
in different interests, and in a capacity hostile to the real intentions 
of the body whose name it purloined. If we were to condemn ap- 
pellants on this issue we should, in effect, say, “ You who are enjoined 
not to make or meddle with the temporalities of the Church of Scot- 
land may compel a debtor to pay you.” This seems to me to be an 
impossible conclusion. It is idle to say appellant had no interest to 
raise the question. Appellant had the most material reason for re- 
fusing to pay the wrong person, namely, to avoid paying twice. At 
the argument, however, another question arose which had not been 
pleaded or it seems contemplated, namely, that on the 17th May, 
1882, more than a year after the rendering of the judgment in the 
court below, Parliament passed an act containing this provision : 

“1. Notwithstanding anything in the said act of the late Province 
of Canada relating to the said temporalities fund or amendments 
thereto, all the acts and doings of the said board and of the acting 
members thereof from and since the passing of the said act of the 
Province of Quebec, thirty-eight Victoria, chapter sixty-four, had 
thereunder, are hereby ratified and confirmed, and the present act- 
ing members of the said board are hereby authorized to hold office 
and administer the said fund according tothe terms of this act until 
replaced by otliers elected hereunder.” 

The rule of the Roman law as applying to the lawgiver is that 
he ought not to legislate so as to affect rights acquired in the past 
and so disturb existing legal relations. “Cum conveniat leges futuris 
requlas imponere, non preteritis culumnias excitare.” C. 10, 31. I. 66. 
lor the judge it becomes a rule of interpretation of statutes not to 
give a retroactive effect to the enactment so as to alter the legal po- 
sition of parties as to rights acquired in the past; but this rule 

ceases to have its effect when it becomes clearly the intention 
168a_ of the legislature to give a retroactive effect to a law of this 

character. C. 1, 14,1. 7. The passage to which I refer ends 
with these very guarded words: * Nisi nominatim et de preterito lem- 
pore et adhue pendentibus negotiis cautum sit”—that is, that the law 
must apply expressly to the bygone time and to pending transac- 
tions. It has been questioned whether this rule is binding even in 
countries where the Roman law forms the basis of the law (Savigny, 
Pte. Int. Law, by Guthrie, p. 293), and in several countries, to avoid 
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a doubt on this point, the non-retroactivity of the law is laid down 
as a fundamental principle of legislation. For instance, the art. 2 
©. N. declares: “ La lot ne dispose que pour Uavenir; elle n'a point 
deffet rétroactif,’ and so also in Prussia and Austria (Savigny, 7d., 
p. 295). I think the rule is different in England, and that the doce- 
trine of the Roman law is precisely that which governs us. Hard- 
castle, p. 95, and authorities there cited, establish this proposition 
fully. I need hardly say that the effect of a statute belongs to the 
public law, and therefore is governed by the principles of English 
public law. See also the power of legislation of Parliament con- 
trasted with the powers of Congress. (Wade on Retroactive Laws, 
§§ 4 and 5.) Asa general rule, in the United States laws divesting 
of vested rights are unconstitutional, and as a special instance of 
this it may be mentioned that void judicial proceedings cannot be 
ralidated.* What it is pretended was done, therefore, by the Do- 
minion act in question, if attempted to be done by an act of Con- 
gress in the United States, would produce no legal effect, however 
plainly expressed. With us theoretically it is different. This is 
probably an error in principle in our constitutional law, but it isa 
curious evidence of the immense influence of the Roman law on the 
common law of England. Thereal principle, that which has governed 
the legislation of France, Austria, Prussia, and the United States, 
is laid down by a great writer in a work now little read: “If laws 
do not aim at the good of those that live under them they are laws 
only in name; in reality they cannot be laws.” Dante, De Mon- 
archia. Coke, who admits the general principle, is reported to have 
said that if there was a monstrous and absurd law he would not put 
it in force. Practically, however, the result is not very different in 
England from that of othernations. They do not interpret the rule 
against retroactivity so as to deprive an act of all kinds of retro- 
spective effect; and we, while recognizing the doctrine of constitu- 
tional writers who exalt the powers of Parliament, permit the courts, 
by interpretation, so to read statutes that vested rights are not im- 
paired. In Gairdner & Lucas, L. R., 3 App. cases, 603, Lord Black- 
burn seems to have stated the English rule shortly and correctly. 
He says: “ Where the effect would be to make that valid which was 
previously invalid, to make an instrument which had no effect at 
all,and from which the party was at liberty to depart so long as 
he pleased, binding, I think the prima facie construction of the act 
is that it is not to be retrospective, and it would require strong rea- 
sons to show that it is not the case.” This is pretty nearly the idea 
Coke meant to convey. 

Now, what I think we have here to enquire is whether there are 
such strong reasons in the present case. In pursuing the enquiry 
I would first observe that if the pretension of appellants be correct 
the statute before us presents the most flagrant instance of an un- 
just law that could be imagined. It is not only a law passed to 
divest of a right, but of a right that had just been sanctioned by the 


* See also Savigny, id., p. 357. This shows how odious it was considered to touch 
a legal proceeding, terminated or not. 
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privy council. Now, without attaching more importance than it 
deserves to the fact that the decisions of the privy council take the 
form of a personal adjudication by the sovereign, still it seems 
hardly possible to conceive that the Queen, senate, and commons of 
Canada deliberately intended to ratify and confirm that which the 
Queen had, in the exercise of a constitutional and legal duty, de- 
clared to be invalid. Nor dol think the words necessarily imply such 
a construction. Parliament has ratified what the board did from and 
since the passing of the local act—that is, in all effects after the 
passing of the Dominion act, and therefore the act goes on to con- 
firm the appointment of the board as it stood on the 17th of May, 
1872. There is not a word about giving a new effect to pending 
transactions, as required by the rule of Justinian’s code and as is 

required by all the English cases. Thus it was held that a 
1685 marriage contract made by parol, without writing, before the 

24th of June, 1677, the day the statute of frauds came into 
force, could not be affected by that act, however general its terms 
were. Hardcastle, p. 196. Of course, a different rule would apply 
in the matter of a will executed, but not come into effect, and a 
statute affecting wills generally would affect such a will, for the 
reason given by the master of the rolls in Haslock & Pedley, L. R., 
19 Ex., 275 (Hardeastle, 207). 

[ therefore think that the action was bad when it was brought, 
and that as the statute does not expressly interpret the previous law 
and set aside the judgment of the privy council In so many words, 
but contents itself with ratifying and confirming the acts of the 
board, as it must be supposed for the future we should reverse the 
judgment of the court below with costs. I stand, however, alone in 
this opinion, and the majority of the court, recognizing the statute 
in question as an ex post facto law, shows such alacrity In welcoming 
this legislation it will condemn the party who has been, by the 
court’s own admission, in the right all the time to pay his own 
costs, | cannot, therefore, use the deferential form of saying [ re- 
gret that I cannot concur in the judgment. Of course, this remark 
only applies to the question of costs. As to the interpretation of the 
act that is a matter open to discussion, but on the other point I in- 
tend my dissent to take the form of a protest. I may add that I 
am also glad to remark that the majority of the court is not agreed 
on this point, for | understand that Mr. Justice Tessier’s opinion ts 
that the appellants were not founded in their refusal to pay the re- 
spondent, even admitting that the board was constituted on an un- 
constitutional law. This is the only point raised by the factums of 
the parties, and I have already alluded to it shortly. If I had sup- 
posed it had seriously gained the acquiescence of one of the judges 
[ should probably have dealt with it more in detail. At the same 
time I cannot retract or modify what I have said on that point. 1 
am to reverse with costs. 

Dorion, C. J., said that in 1875 two acts were passed in Ontario 
and Quebec to alter and amend the act which incorporated the re- 
pondents. The present board were elected under these acts. ‘There 
was no other board existing under the original act. Therefore the 
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respondents were the only parties in possession of the property. 
The right of the local legislatures to amend the original act was 
challenged, but was maintained both in Ontario and Quebec. The 
privy council reversed that decision and declared that the local leg- 
islatures had no right to pass those acts. Since then an act has been 
passed by the Dominion Parliament confirming the authority of the 
board and ratifying their acts under the Qnebec act. Two ques- 
tions now arose—first, had the Dominion Legislature a right, con- 
sticutionally, to declare that this action was properly brought? and, 
secondly, if they have such right have they, in fact, so declared? It 
was a question of interpretation of the statute. Everywhere there 
is a supreme power which decides what is constitutional and what 
is not. In England it is the imperial Parliament which is supreme. 
When it has once decided in clear and emphatic terms no court of 
justice can touch the decision. In the United States the Supreme 
Court is the supreme -power. Although the Supreme Court might 
give a bad judgment—one that everybody would admit to be bad, 
and which might have been rendered by a majority of one—yet, 
there is the limit of the Constitution, and what the majority holds 
is constitutional. The court has not to decide whether this isa 
moral law or not, but only whether the Dominion Parliament had 
a right to pass it or not. It is not enough to say that it trenches on 
private rights. The recent legislation on the Irish question trenches 
upon the rights of individuals; so our bankrupt laws trench upon 
the rights of creditors. We had an instance in the case of L’Union 
St. Jacques & Belisle, where parties who had a right toa fixed allow- 
ance were deprived of that right by the Legislature. The case went 
to England, and the privy counsel held that these parties could be 
deprived of their stipulated allowance by an act of the Legislature 
of Quebec. That was, no doubt, an act of the most arbitrary kind. 
There was a still more extraordinary case a good many years ago. 
Mr. Donegani came to this country with a son, who was at the time 
a few months old and had been born abroad. The father acquired 
considerable property and died without making a will. The son 

thought that he was entitled to all his father’s property, but 
169 the children of a younger brother, who were born in this 

country, came forward and claimed the whole estate. Very 
reluctantly the courts held that, under the then existing law re- 
specting aliens, an alien was not entitled to take the property and 
it must all go tu the nephews. The case went to the privy council, 
and there the judgment was confirmed because the son was an alien. 
Twice the privy council maintained that the nephews were entitled 
to the property, and then, in 1849 or 1850, after twenty years of liti- 
gation, the Legislature of the late Province of Canada passed an act 
relieving this young man from the disabilities of an alien, and gave 
him the property which would have been his by inheritance if he 
had been born six months later. All the costs were allowed out of 
the estate. Jn 1849 there were several good constitutional lawyers 
in Parliament; yet the statute was contrary to the decisions of the 
privy council. The present case did not approach the case of Don- 
egani. ‘There were also acts passed at Quebec on two occasions giv- 
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erty. ing validity to the minutes of notaries who had died without having 
was their deeds countersigned. These instances showed that the Domin- 
The ion Parliament had the power to pass the act in question. The 
leg- privy council, moreover, held that the Dominion Parliament had a 
een right to deal with the question. The Dominion Parliament have 
the dealt with it. The law is not so carefully worded as it might have 
ues- been, but the court has to interpret it. His honor read the act and 
20On- expressed the belief that it covered the present case. There was a 
ind, question as to costs. Under the circumstances, the judgment would 
It be maintained, with costs of the lower court, but each party would 
ere pay their own costs in appeal. 
hat Baby, J., concurred entirely in the remarks of the chief justice. 
ne. Judgment confirmed, Ramsay, J., dissenting. 
ibe Maemaster, Hutchinson & Knapp, for appellants. 
ht J. L. Morris, for respondents. 
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ax Interference Decision, Bate Patent. 
ad DEPARTMENT OF THE INTERIOR. 
On 
les (Cut.) 
On —_———— = : a — 
| UNITED STATES PATENT OFFICE. 
In 
W- To all persons to whom these presents shall come, Greeting: 
nt This is to certify that the annexed is a true copy from the records 
be of this office of the decision of the examiner of interferences In the 
re matter of the interference between the letters patent granted Ezekiel 
d. S. Halsted February 6th, 1877, number 187,008, and the application 
0. of John J. Bate, filed December Ist, 1876, and issued November 20th, 
© 1877, for “improvement in the process of preserving meat during 
d transportation, &e.” 
a In testimony whereof I, M. V. Montgomery, Commissioner of Pat- 
it ents, have caused the seal of the Patent Office to be affixed this 4th 
is day of January, in the year of our Lord one thousand eight hundred 
Mi and eighty-seven, and of the Independence of the United States the 
4 one hundred and eleventh. 
d [Seal Patent Office. } 
; M. V. MONTGOMERY, 
Commissioner. 
; 171 “ Preserving Meats.” 
In the United States Patent Office. 
4 In Re Interference Hatstrep (Patent) vs. BATE. 
iL 
Before the examiner of interferences. 
: The intervening subject-matter is as follows, viz: 


“The process of preserving meat during storage and transporta- 
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tion by enveloping the same in a covering of fibrous or woven ma- 
terial and subjecting it when thus enveloped to the continuous 
action of a current of air of suitably low and regulated tempera- 
ture.” 

It is fully set forth in Bate’s claim and is involved in Halsted’s 
patent, although not specifically claimed or fully described. 

The issue is not who first invented the fibrous envelope nor 
who first invented the method of refrigerating meat by subject- 
ing it to the action of a current of chilled air. The testimony 
shows that such an envelope and such ‘a_ process, each by 
itself, is old and well known. It is urged by the counsel of Halsted 
that no invention is involved in putting meat wrapped in this well- 
known manner into this well-known refrigerator, and that such a 
process is not patentable ; but the process in dispute involves a com- 
bination of both of these steps. The testimony shows that it 1s some- 
thing more than a mere aggregation of the two results already sepa- 

rately obtained. Meat had been preserved by submitting it, in 
172 _ refrigerators, to a current of chilled air of regulated tempera- 

ture; but while being thus exposed it had not been wrapped 
in cloth and was liable to become discolored on its surface. So also 
an envelope of cloth had been used to protect meat from the dust 
and dirt, from being rubbed in handling, and from the injurious 
effect of the air while being transported, piled in bulk, or packed in 
small quantities in ice-boxes, through which, however, no regulated 
current of air was caused to circulate. For this purpose of protec- 
tion it was not necessary that the envelope should be pervious to the 
air. On the other hand, in the process in controversy, in order to 
have the meat reach market with a bright and fresh appearance, it 
has been found requisite to have the air pass through the envelope 
and come in contact with the meat. This involves a different prin- 
ciple and one which, it does not appear, was ever before known or 
used. ‘The process in dispute is, therefore, considered patentable, 
and there is no statutory bar to the grant of a patent to the party 
who is found to be the prior inventor of the same. 

Halsted’s patent is for a peculiarly formed envelope for beef 
quarters, which is not in controversy. As he intimates in his speci- 
fication, it is a mere improvemeut in the envelope which had been 
previously used in the process now in dispute: He submits no tes- 
timony in regard to the date of invention of this process. In fact, 
he does not claim to have invented it. The greater portion of his 
testimony is produced in the endeavor to show that his adversary 
is not entitled toa patent. It relates principally to the envelope, 

which forms the subject of his patent, or to the old method 
173 of transporting meat wrapped in cloth. As neither of these 

forms the issue, such testimony is immaterial and irrelevant. 
Furthermore, the testimony going to show that some third party, 
not a party to the suit, is the prior inventor of the process in dis- 
pute is inadmissible. (Bigelow vs. Commissioner of Patents, 7 O. G., 
603; Smith vs. Perry ef al., 9 O. G., 688.) It appears, however, that 
Bate actually applied the process claimed in the transportation of 
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beet on the steamer “ Wisconsin” before the date of the alleged sug- 
gestion of said process by Lippincott. 

Bate shows conclusively that he was the first to invent and to 
introduce the whole process forming the interfering subject-matter, 
and priority is awarded accordingly. 

Oct. 17th, 1877. 

Z. F. WILBER, 
haaminer of Interferences. 

E. D. BOYD, 

lst Ass’t Ex’. 
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Petition to Dissolve Injunction in Bate Ri frige rating Company Uv, Gil- 
li the et al. 


U.S. Cireuit Court, District of New Jersey. In Equity. 


Tue Bate REFRIGERATING COMPANY 
against 
B. W. GILLETTE ef al 
Petition to dissolve. 
To the honorable the judges of the circuit court of the United States 


in and for the district of New Jersey : 
The petition of the defendants herein showeth as follows: 


[. 


That letters patent of the United States, No. 197,514, were granted 
to John J. Bate, of the city of Brooklyn, State of New York, Novem- 
ber 20, 1877, for the term of seventeen years from that date, for 
“improvements in the process for preserving meats during trans- 
portation and storage;” that prior thereto and on the 9th day of 
January, 1877, letters patent of the Dominion of Canada, No. 6938, 
were granted to the said John J. Bate for the same invention or 
discovery for the term of five years from the said 9th day of Janu- 
ary, 1877, and that the said term of five years for which the said 
Canadian letters patent, No. 6938, were granted expired January 9th, 
1882. 

170 I. 

That the complainant herein, on the fifth day of February, 1878, 
filed its bill of complaint in this court against your petitioners, al- 
leging infringement of the said letters patent, No. 197,314, of No- 
vember 20th, 1877, and praying for an injunction and account; and 


thereafter, said cause having been heard upon the pleadings and 
proofs taken therein, a written opinion was, on the 13th day of Sep- 


tember, 1881, filed by his honor Judge Nixon, sustaining the validity 
of the said letters patent and ordering the entry of an interlocutory 
decree for an accounting and injunction. 

15—862 
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IIl. 


That since the entering of the decree herein, on the 14th day of 
November, A. D. 1881, sustaining the validity of said letters patent 
of the United States, No. 197,314, and ordering an injunction to 
issue against the defendants herein, which injunction was subse- 
quently issued and served, the said Canadian letters patent, No. 
6938, have expired, to wit,on the 9th day of January, A. D. 1882; 
by reason whereof the said letters patent of the United States, 
No. 197,314, expired at the same time as the said Canadian letters 
patent, No. 6958, as provided for by section 4887, Revised Statutes. 


av. 


That subsequent to the expiration of said Canadian patent, to 
wit, on the 29th day of May, 1882, your petitioners filed a petition 
herein setting forth the above-recited facts and praying for the dis- 
solution of the said injunction ; and thereupon said petition was, on 
the — day of ——, fully argued by counsel for the respective parties 
before his honor Judge Nixon, who thereafter and upon the 4th day 

of August, 1882, filed a written opinion, wherein it was held 
176‘ that said letters patent No. 197,314 had expired on the said 

9th day of January, 1882, and the prayer of the said petition 
to dissolve the said injunction was allowed and an order to that 
effect accordingly entered. 


V. 


That by the said opinion of his honor Judge Nixon it was deter- 


mined by this honorable court, in the language of the said opin- 
ion: 
* * * * ok *K * 

“ But the 15th section of the Canadian patent act, in force when 
the patent was issued to Bate, provides ‘ that an applicant shall also 
deliver to the commissioner, unless specially dispensed from so doing 
for some good reason, a neat working model of his invention on a 
convenient scale, exhibiting its several parts in due proportion, 
whenever the invention admits of such a model.’ 

“In this case the model was not dispensed with, but was required, 
and notice was sent to the solicitor of the inventor that the patent 
was withheld until it wasfurnished. It was not forwarded until the 
18th of June, 1878, when the model reached the patent office in Can- 
ada, and on the 26th of the same month the letters patent were mailed 
to the solicitor. In the meantime the United States office had 
granted letters patent for seventeen years for the same invention, 
which bear date at the time of their issue, to wit, November 20, 
1877. 

“The case obviously turns upon the question whether the inven- 
tion was patented in Canada previous to the issuing of the patent in 
the United States, in the sense in which the word patented is used in 
sec. 4887 of the Revised Statutes, the limitation of the statute being 
applicable only in such a case.” 
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“The provisions of the section are as follows: 
‘* No person shall be debarred from receiving a patent for hisin- 
vention or discovery, nor shall any patent be declared in- 
177 ~—-vailid by reason of its having been first patented or caused to 
be patented in a foreign country unless the same has been in- 
troduced tnto public use in the United States for more than two 
years prior to the application ; but every patent granted for an in- 
vention which has been previously patented in a foreign country 
shall be so limited as to expire at the same time with the foreign 
patent, or, if there be more than one, at the same time with tlie one 
having the shortest term, and in no case shall it be in force more 
than seventeen years.’ 

“The phraseology here used materialiy differs from the previous 
legislation on the subject. The power of the Commissioner of Pat- 
ents is defined and abridged. Where a foreign patent has been 
granted for the same subject-matter he is expressly required to limit 
the term of the domestic patent to the period of time that the for- 
eign patent has to run, or, if there be more than one, then to make 
it expire at the same time with the one having the shortest term. 
We do not see how any language could have been employed that 
would more clearly express the legislative design that the life of the 
domestic patent should expire with the term of any outstanding for- 
eign patent. 


* ok * * * *K * 


‘Tt was further insisted that the grant of the Canadian patent 
was to be determined not by its date or issue, but by the time of its 
delivery to the patentee; that, although dated January 9th and is- 
sued January 11th,1877, it was not-delivered until June 26th, 1878— 
a long time after the date of the American patent. Hence it was 
said ‘ the invention had not been previously patented in foreign 
country ’ when the patent was granted here. 

“ But this position will not stand the test of analysis or examina- 
tion. 

“It appears upon the face of the Canadian patent that it was 
granted and dated on the 9th and issued on the 11th of January, 

1877, and was to continue in force for five years from its date. 
178 by the 18th section of the Canadian patent act it is provided 

that ‘every patent and instrument for the extension of time 
as aforesaid shall, before it is signed by the commissioner or any 
other member of the privy council, and before the seal hereinbefore 
mentioned is affixed to it, be examined by the minister of justice, 
who, if he finds it conformable to law,shall certify accordingly, and 
such patent or instrument may then be signed and the seal affixed 
thereto, and, being duly registered, shall avail to the grantee thereof.’ 

“The invention is patented so as to be available to the patentee 
when signed, sealed, and registered. Owing to the neglect of the 
inventor in not forwarding a model to the office, it was not delivered 
to him until June, 1878, but it was no less a patent, securing to him 
the benefits of the invention and protecting him against infringe- 
ment. ‘This becomes manifest by referring to section XVI of the 
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act, wherein it is enacted that ‘the patentee shall have the exclusive 
right, privilege, and liberty of making, constructing, and using, and 
vending to others to use, the said invention for the period mentioned 
from the granting of the same.’ 

“Again, the proofs of the complainant show that the patent was 
absolutely granted as early as January, 1877, although the delivery 
was withheld owing to the laches of the grantee. The certificate of, 
the assistant patent clerk of the Canadian office, the affidavit of Mr. 
Simpson, the solicitor employed by Mr. Bate to procure the letters 
patent, and the notice sent by the deputy commissioner all reveal 
upon their face that the requirements of the Canadian law had been 
fully met, and that the invention had been in fact patented before 
the model was required. 

“Tt was further maintained by the learned counsel of the complain- 
ant that, even if it were conceded that the American patent should 
be construed to terminate with the Canadian patent, the extension 
of the latter under the provisions of the act operated to lengthen 
the term of the domestic patent to the period of fifteen years from 

the date of the first issue of the foreign patent. 
179 “The XVII section of the Canadian law enacts that ‘patents 

of invention issued by the patent office shall be valid for a 
period of five, ten, or fifteen years, at the option of the applicant, 
but at or before the expiration of the said five or ten years the 
holder thereof may obtain an extension of the patent for another 
period of five years, and after these second five years may again ob- 
tain a further extension for another period of five years, not In any 
case to exceed a total period of fifteen years in all.’ 

“By virtue of these provisions the inventor, Bate, exercised his 
option and first took out letters patent for five vears. He afterwards 
procured extensions, first on December 12, 1881], for five vears from 
January 9, 1882, and secondly on December 138, 1881, for another 
five years, to be computed from the expiration of the prior exten- 
sion, to wit, from January 9th, 1887. 

“What effect had these extensions on the life of the United States 
patent? Under the provisions of sec. 4887 must its term be made to 
expire with the term of the foreign patent in force when the letters 
patent were granted, or do these extensions of the foreign patent 
save the domestic patent from lapsing when the term ends which 
was running at the grant of the domestic patent ? 

“The question is an interesting one and has already received ex- 
amination and answer in other circuits. 


x » * * “K * 7 


“We are clearly of the opinion that the prayer of the petition 
should be granted and the injunction be dissolved.” 


VI. 


That thereafter the complainant herein and the said John Jones 
Bate, acting collusively in order to avoid the consequences of the 
judgment of this honorable court dissolving the injunction herein 
and with the view of defeating the ends of justice and perpetrating 
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a fraud upon this honorable court, determined to so proceed 
180 in Canada as to have said Canadian patent No. 6938, of Jan- 

uary 9th, 1877, declared null and void ab initio by a decree 
of a Canadian court of competent jurisdiction, and for that purpose 
borrowed the name of one Benjamin Holman, then of the city of 
Montreal, Canada, and in the name of the said Holman petitioned 
the Honorable J. A. Mosseau, then attorney gener al for the Province 
of Quebec, to bring an information for the issuing of a sevre facias 
annulling the said Canadian patent; that the said attorney general, 
being ignorant of the said collusion and intended fraud, consented 
to lend his name, and that the writ of seire facias issued from the 
superior court of Lower Canada, district of Montreal, on the 27th 
day of September, 1882, against the said John J. Batein his capacity 
of trustee for the Bate Refrigerating Company. 


VIL. 


That the annulling of the said Canadian patent was prayed for 
upon the grounds that the said Bate had not, before his said Canadian 
patent was oranted, deposited in the patent othee a neat working 
model of his invention showing the several parts thereof, and had 
not obtained any dispensation from so doing under sec. 15 of the 
Canadian patent act of 1872. As stated in the declaration, “At the 
time when the said patent was granted and issued the said John 
Jones Bate had not complied with the conditions and formalities 
necessary to enubie him to obtain a patent for said invention, and 
especially he did not deposit in the potens « office a neat a 
model of the said invention showing the different parts thereof 
due proportion. 

That the said John Jones Bate did not obtain from the commis- 
sione r of patents any dispensation from filing such model. 
‘That the said invention was capable of being easily represented 
by a neat working model. 
‘That thesaid commissioner of patents was not authorized 
15] by any law to grant a patent to the said John Jones Bate for 
the said invention without comp phi: INCE with said condition, 
and that the said grant so made was ultra vires of the said commis- 
sioner and null and void, and it ought to be now adjudged so, and 
that said patent did not confer any exclusive right to the said John 
Jones Bate to use said invention.” 


VIL. 


That the said action was made returnable on the 10th day of Oc- 
tober, 1882, and that the said Bate es quatite appeared by counsel 
and filed an affirmative plea to the said declaration, admitting and 
contending “that true it is the patent in this case was granted and 
issued, bearing date the ninth day of January, eighteen hundred and 
seventy-seven, and that no model of the invention was at that date 
deposited or filed in the office of the commissioner of patents, but 
defendant says that the conditions and formalities referred to in the 


patent, among others that requiring the filing of a model, are merely 


t 
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directory and do not import nullity in case of breach, and that, 
moreover, the said defendant did, on the eighteenth day of June, 
eighteen hundred and seventy-eight, in compliance with such de- 
mand made upon him by the commissioner of patents to that effect, 
file in the office of the said commissioner of patent a neat working 
model of the said invention shewing all the parts thereof in due 
proportion. 

“And defendant says that even if the said patent was not avail- 
able at the date of its grant by reason of non-compliance with the 
said condition the said defect was cured by the subsequent filing of 
the said model, and the said patent became by sueh subsequent 
compliance a good and valid patent from the date of its issue, and 
in any event defendant says that even supposing said patent to have 
been of no effect at the date of its issue in consequence of non-com- 

pliance with the conditions, yet the subsequent compliance 
182 with such conditions was effected to cure said defect and 

make said patent good and effectual from the date of such 
compliance, to wit, from the said eighteenth day of June, eighteen 
hundred and seventy-eight, and in fact said patent was not delivered 
and did not emanate until said model had been filed, and, although 
said patent bears a prior date, the result was that said model was 
considered as filed prior to said date.” 

IX. 

That the defendant did not urge that he had been dispensed from 
filing a model before the granting of his said Canadian patent, as 
was the fact, and did not adduce any evidence to establish that fact, 
as he would have done. 

That, nevertheless, on the Ist day of December, 1882, said cause 
having been brougit to trial before Hon. Justice Taschereau sub- 
stantially upon the pleadings as above recited, and the court having 
heard the parties by their respective counsel, and upon due consid- 
eration thereof, judgment was rendered by the superior court in 
Montreal, dismissing the action upon two grounds: 

“Ist. Considering that ‘the patent act of 1872’ does not require, 
before a patent be granted and under pain of nullity of such patent, 
the production of a working model of the invention described there- 
in, but that,on the contrary, it allows the commissioner of patents to 
dispense the application from so doing if said commissioner so thinks 
fit for some good reasons. 

“ Considering that the said commissioner exercises an absolute 
discretion and fulfills, in this respect, functions of a judiciary char- 
acter, and that the justice and decency of his final decisions in a 
matter of this kind cannot therefore be questioned, especially when 
no reproach of fraud is made against him. 

“ Considering that the patent of invention in question in 

183 this cause is a public document making prima facie proof of 

its contents and also of the regularity of all the proceedings 
anterior and subsequent to the grant. 

“Considering that in the absence of any proof (and none has 
been made in the present case) the said patent of invention is pre- 
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tefrigerating Company and the said 
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XI. 
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said invention, and especially he did not deposit in the patent office 
a neat working model of the said invention showing the different 
parts thereof in due proportion. 
“That the said John Jones Bate did not obtain from the commis- 
sioner of patents any dispensation from filing such model. 
“That the said invention was capable of being easily represented 
by a neat working model. 
185 “ That the said commissioner of patents was not authorized 
by any law to grant a patent to the said John Jones Bate for 
the said invention without compliance with said condition, and the 
said grant so made was ultra vires of the said commissioner and null 
and void, and it ought to be now adjudged so, and that said patent 
did not confer any “exclusive right to the said John Jones Bate to 
use said invention.” 


XIII. 


That the said action was made returnable on the 1st day of May, 
1883, and that the said Bate, es qualité, appeared by counsel and filed 
an affirmative plea to the s: aid declaration, admitting that the said 
Bate had not delivered to the commissioner of patents a working 
model of his invention, and that the commissioner of patents had 
not granted him a dispensation from delivering or filing such a 
model, the language of the plea being “ that true it is that the patent 
in this cause was granted and issued, bearing date the 9th day of 
January, eighteen hundred and seventy-seven, and that no model 
of the invention was at that date deposited or filed in the office of 
the commissioner of patents (and it is quite true that the commis- 
sioner of patents did not grant any particular or special dispensation 
from filing such model, nor was any such dispensation asked for by 
the applicant), but defendant says that the conditions and formalli- 
ties referred to in the patent, among others that requiring the filing 
of a model, are merely directory and do not import nullity in case 
of a breach; and tbat, moreover, on or about the said eleventh day 
of January, eighteen hundred and seventy-seven, the said commis- 
sioner of patents, by letter addressed to C. C. C. Simpson, solicitor of 
patents, in Montreal, then acting for the applicant for such patent, 
demanded the production of the model, stating that the letters pat- 

ent would not be delivered by them until such model should 
186 _ be produced, and that afterwards the said defendant did, on 

the eighteenth day of June, eighteen hundred and seventy- 
eight,in compliance with such demand made upon him by the com- 
missioner of patents to that effect, tile in the office of the said com mis- 
sioner of patents a neat working model of the said invention showing 
all the parts thereof in due proportion. 

“And defendant says that even if the said patent was not avail- 
able at the date of its grant by reason of non-compliance with the 
said condition, the said defect was cured by the subsequent filing of 
the said model, and the said patent became by such subsequent 
compliance a good and valid patent from the date of its issue, and, 
in any event, defendant says that even supposing said patent to have 
been of no effect at the date of issue in consequence of non-compli- 
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ance with conditions, yet the subsequent compliance with such con- 
ditions was effected to cure said defect and make said patent good 
and effectual from the date of such compliance, to avail from the 
said eighteenth day of June, eighteen hundred and seventy-eight, 
and in fact said patent was not delivered and did not emanate until 
said model had been filed, and, although said patent bears a prior 
date, the result was that the said model was considered as filed prior 
to said date.” 


ALY. 


That thereafter and on the 9th day of July, 1883, said cause hav- 
ing been brought to trial before the Hon. Justice Torrance upon the 
pleadings and proofs as above recited, and the deposition of one wit- 
ness, to wit, one Simpson, who, acted as the solicitor for the said 
John Jones Bate in obtaining his said Canadian patent No. 6938, 
who was examined on the part of the complainants on the 5th day 
of June, 1853, testifying, “ there was ‘no dispensation from filing a 

model in the present case; no dispensation was asked by the 
187 patentee,” the defendants declining to cross-examine; and 

the court having heard the parties, by their respective coun- 
sel, and upon due consideration thereof, judgment was rendered by 
the superior court of the district of. Montreal in favor of the com- 
plainants, and granting the relief asked for on the ground as stated 
in the judgment. 

“ Considering that by 35 Vic., cap. 26, sect. 15, of Canada the ap- 
plicant for a patent shall deliver to the commissioner of patents re- 
ferred to in said act, unless specially dispensed from so doing for 
some good reason, a neat working model; seeing that such model 
was not delivered till eighteen months after the issue of the patent 
in question in this cause, and that such delivery had not been dis- 
pensed with before such issue, doth overrule defendant’s plea and 
grant the conclusions of the information in this cause filed, and doth 
in consequence declare that the patent of invention hereinafter de- 
scribed was improperly and illegally granted and issued and regis- 
tered without jurisdiction and without authority, and that the same 
was and is a} initio null and void and insufficient to secure for the 
defendant any monopoly such as therein purports to be granted to 
him;” that the said Bate and the Bate Refrigerating Company 
having thereby accomplished their desired purpose and end by the 
foregoing fraudulent and collusive proceedings, no appeal was taken 
or caused to be taken by the said Bate from the said judgment of 
the said superior court of Canada. . 


XV. 


That both of the said cases of Mousseau, attorney general, vs. 
Bate, and Campbell, attorney general, vs. Bate were not only insti- 
gated by the complainant herein, but were conducted, controlled, 
and manipulated throughout as it desired and to accomplish its end, 
and that the attorneys and counsel for both the complainant and 
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defendants in such proceedings were employed and paid for 
188 by the complainant herein, and that the said Benjamin Hol- 
man had no interest whatsoever in the said proceedings other 
than lending his name to the complainant herein to enable it to ac- 
complish its end. 
XVI. 

That the said last-mentioned judgment of the superior court of 
Canada, district of Montreal, was the direct result and consequence 
of the fraud and collusion of the said Bate Refrigerating Company, 
John Jones Bate, and Benjamin Holman, and that said action was 
instituted and controlled so as to obtain the said judgment annulling 
said Canadian patent void ab initio for the sole purpose of using and 
urging said judgment against your petitioners before this honorable 
court and to overcome and defeat the deliberate judgment of this 
honorable court dissolving the order for injunction herein as afore- 
said. 

That almost immediately thereafter, pursuant to their said object, 
the complainant herein moved in this honorable court to vacate the 
said order dissolving the injunction and to reinstate the same upon 
the grounds, among cthers, because the superior court for Lower 
Canada, in the Province of Quebec, on a scire facias issued by the 
attorney general (Sir Aiexander Campbell) in and for the Dominion 
of Canada, had declared that said letters patent issued on the 9th 
day of January, 1877, and the several extensions thereof were void 
ab initio, and had ordered the same to be canceled and annulled as 
illegally granted—that is to say, setting up and relying upon the 
said judgment of the superior court of Canada; that said motion to 
vacate was argued by counsel for the respective parties before his 
honor Judge Nixon, who thereafter and upon the 25th day of March, 
1884, filed an opinion in writing vacating the former order dissolv- 
ing the injunction and reinstating the injunetion. 


189 XVII. 


That by the said opinion of his honor Judge Nixon it was de- 
termined by this honorable court, in the language of said opinion : 
“A motion has now been made and heard to vacate the order dis- 
solving the injunction and to reinstate the same upon two grounds: 
(1.) Because the superior court for Lower Canada, in the Province 
of Quebec, on a scire facias issued by the attorney general (Sir Alex- 
ander Campbell) in and for the Dominion of Canada, had decided 
that said letters patent, No. 6938, issued to said Bate January 9th, 
1877, and the several extensions thereof were void ab initio, and had 
ordered the same to be canceled and annulled as illegally granted. 
* * * It appears that the question has been raised in the Cana- 
dian courts in regards to the validity of the patent granted to Bate 
in Canada, the existence of which determined the life of his Ameri- 
can patent. * * * We have before us the record of the final 
judgment of the court on the proceedings instituted by the attorney 
general, entered July 9, 1883, the material part of which is in these 
words: The court, having heard the parties upon the merits of the 


> 


wr 


=” 


GEORGE H. HAMMOND & CO. 123 


cause, examined the proceedings and proof of record, heard the wit- 
ness for plaintiff, and, having deliberated, * * * doth overrule 
defendant’s plea and grant the conclusions of the information in this 
cause filed, and doth in consequence declare that the patent of in- 
vention hereinafter described was improperly and illegally granted 
and issued and registered without jurisdiction and without authority, 
and that the same was and is ab initio null and void and insufficient 
to secure for the defendant any monopoly such as therein purports 
to be grantedtohim; * * * and doth further cancel and annul 
ab initio said patent for invention and the renewals thereof and the 
transfer thereof and the registrations thereof, with costs,” ete. 
“Tt is the legal consequence of such a judgment that the 
190 = foreign patent never had, in fact, any existence, and that 
hence it ‘can have no effect in shortening the term of the 
American patent. The latter stands for seventeen years as if no at- 
tempt had been made to take out the foreign letters. In this new 
state of facts the order dissolving the injunction must be vacated 
aud the injunction, restored to its former vigor and force unless the 
allegation of the defendants, that the judgment was obtained by 
collusion, deprives it of its legal effect. ‘The charge of collusion 
arises from the fact that the patentee used the machinery, which 
was the only machinery accessible to him, to get before the court 
the question of the validity of his grant. The Canadian statute 
allows the writ of scire facias in the name of the attorney general of 
the Dominion, at the instance of any private person, to test the va- 
lidity of letters patent issued by the sovereign to an inventor. A 
proceeding was first instituted by the attorney general of the Prov- 
ince of Quebec, but the court held that he was not the person con- 
templated in the act. A new writ was issued and the information 
filed by the attorney general of the Dominion. All the facts in- 
volved seem to have been fairly presented in the information and 
pleas, and the judgment of the court was the conclusion of the law 
upon the facts. The decision must be regarded as binding until 
set aside by proper proceedings. * * * Let an order be entered 
vacating the former order dissolving the injunction, and let the in- 
junction be reinstated.” 


XVIIL. 


That thereupon your petitioners, being by the foregoing judg- 
ment of this honorable court affected and concluded in this court 
by the said judgment of the supreme court of Canada, and being 
advised that said judgment was the result of fraud and collusion 
on the part of the complainant and John Jones Bate, and that their 

only relief was by proper proceedings in the superior court 
191 of Canada, proceeded to Canada, and there, by virtue of the 

privileges accorded to them under the laws of the Dominion 
of Canada and the practice of the said superior court of Canada, 
petitioned to and became parties to the said scire facias proceedings 
(Campbell vs. Bate), known as the tierce opposition, reciting in their 
said petition all the former proceedings as hereinbefore set forth, 
and that the judgment therein was the result of fraud and collusion, 
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and that your petitioners were affected and concluded by the judg- 
ment and without relief, save in the said superior court of Canada, 
and prayed the court (1) that the same (the judgment) be annulled, 
set aside, and declared null and void to all intents and legal pur- 
poses, and especially in so far as your petitioners are concerned ; 
that the patent aforesaid granted to the said John Jones Bate on 
the ninth day of January, eighteen hundred and seventy-seven, be 
declared not to be null and void ab initio, but to have been granted 
legally and the said patent and the renewal thereof to be good and 
valid; that this court, proceeding to render the judgment which 
ought to have been rendered upon the said suit, do dismiss the said 
action ; (2) that the parties in this cause be notified of this tierce 
opposition, and that they be called upon to appear and contest the 
same if they see fit, and, in default thereof, to hear the said tierce op- 
position declared good and valid; that by the judgment to be ren- 
dered in this:suit the said tierce opposition be declared good and 
valid, and that it be adjudged that the judgment rendered in this 
cause on the ninth day of July, eighteen hundred and eighty-three, 
does affect the rights and interests of your petitioners; that it be 
declared that the said judgment was obtained collusively and 
fraudulently between Holman and John Jones Bates and the Bate 
Refrigerating Company with the intent of compromising and in- 
juring the rights and interest of your petitioners; that it be de- 
clared that the said judgment could not have been obtained against 
the said John Jones Bate es qualité which he is given and he does as- 
sume in this suit; that it bedeclared that the judgment aforesaid is 
contrary to law; that it be adjudged that the said patent of the 
192 ninth day of January, eighteen hundred and seventy-seven, 
was legally issued, and that the said patentand the renewals 
thereof be declared to have been obtained legally and to have been 
at the time of the institution of this action, at the time of the ren- 
dering of the aforesaid judgment of the ninth day of July, eighteen 
hundred and eighty-three, and to still be in full force, vigor, and 
effect: that the said judgment be henceforth annulled and set aside 
and be declared to be null and void and of no effect to all legal 
intents and purposes, and especially as to your petitioners, and that 
this court, proceeding to render the judgment which ought to have 
been rendered upon the said suit at law, do dismiss the same.” 


AIX. 


That thereafter said petition or tierce opposition was made return- 
able, and both the Honorable Sir Alexander Campbell, attorney 
general, and the said John J. Bate appeared by counsel, being 
represented by the same counsel who had previously represented 
them in the said cause of Campbell, attorney general, vs. Bate, and 
took exceptions to the form of petition or tierce opposition filed in 
behalf of your petitioners, and for grounds of exceptions, amongst 
others, 6th, “because the pretended interest alleged is vague and 
uncertain and not arising out of any facts or laws existing in this 
country within the jurisdiction of this court, but is alleged to be 
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based upon facts and laws existing in a foreign country ;” wherefore 
they prayed that the petition be dismissed and they be relieved from 
answering to the merits. 

XX. 

And thereafter the court, having heard the parties on the excep- 
tions to the form of the petition or tierce Opposition, did on the 
30th day of June, 1884, render judgment: “ Considering that the 

sixth allegation of said exception to form, to wit, that the 
193 allegations of the tierce opposition are vague and uncertain, 

is ill- founded : On the contrary, the interests of the Opposalhts 
as well as the rights which they claim by contesting the judgment 
rendered on the 9th day of July, 1885, are sufficiently set forth ;’ 
dismissing the said exceptions to the form of the petition or tierce 
Opposition. 

AXI. 

That thereafter the said parties interposed a “ defense in law” to 
the said petition or tierce opposition that “all, each, and every of 
the matters and things in the said tierce opposition contained are 
unfounded and insufficient in law to enable the said opposants to 
have or obtain the conclusion of their said opposition,” and praying 
for a dismissal] By the said petition. 

That thereafter the court, having heard the parties on the merits 
of the defense " n law, and after due consideration thereof, rendered 
judgment on the 30th day of December, 1854, us follows: 

‘Considering that by their opposition the opposants allege suf- 
ficiently the interest which it has to cause to be annulled the 
judgment rendered by the superior court of the district of Montreal 
on the ninth day of July, 1883, inasmuch as on proof made of this 
ju dgment before a tribunal of competent Juris liction, in the United 

States, the said opposaats allege that 1 they hav been deprived of the 
ing the patent issued In the latter country under the 
name o es imp roved system of ventilation, refrige ‘ration, ete.,’ 
aright which had been recognized by judgment of the ninth Jan- 
uary, 1582; rer if it is true that the judgment of July 9th, 1885, 
has been rendered by error and on false representations the oppo- 
nent: are interested to the extent that th » proot thereof be made in 
order to be relieved from the said judgment of the 9th January, 
L882 ; 
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“ Considering that every person who suffers prejudice by a 
194 judgment in which he has not been part or represented can 
cuuse the judgment LO be vacated by way of the third Oppo- 
sition; that the right can be exercised by the opponents before the 
tribunals of this country, notwithstanding their quality of foreigners, 
the interests put in question by the said judgment of the ninth 
July, 1SS3, bel Ing allied to those whic h the Vy possess by virtue of the 
patent which they have used in the United States, ‘and of which 
they have been deprived as aforesaid : 
“ Dismiss the said defense in law with costs.” 
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XXII. 


That thereafter, on the 30th day of June, 1886, the said parties, to 
wit, the attorney general and John J. Bate, having answered to the 
merits of the said petition or tierce opposition, and the “ court hav- 
ing heard the parties, by their respective counsel, upon the merits 
and issues joined on the tierce opposition filed to the final judgment 
rendered in the said cause on the 9th day of July, 1885, examined 
the proceedings and proof of record and evidence adduced, and on 
the whole deliberated,” rendered judgment sustaining your peti- 
tioner’s petition or tierce opposition and granting the relief therein 
prayed for. 

That by the said judgment of the superior court of Canada It was 
determined by that honorable court, in the language of the judg- 
ment, Mr. Justice Gill delivering the opinion— 

“That the present tiers opposants having infringed the said patent 
in the United States, a writ of injunction issued from the United States 
circuit court, district of New Jersey, at the instance of the Bate Re- 
frigerating Company, was served upon them and sustained by de- 
cree ‘entered November fourth, one thousand eight hundred and 
eighty-one, but subsequently, on petition presented on the twenty- 
ninth of May, one thousand eight hundred and eighty-two, the said 
injunction was dissolved on the ground that by the law of the United 

States the patent obtained there for seventeen years 
195 had expired at the end of the time for which the Canadian 

patent previously taken out had been issued—that is to say, 
at the end of five years, reckoning from the ninth of January, one 
thousand eight hundred and seventy-seven: whereupon the said 
Bate Refrigerating Company and the said John Jones Bate, acting 
collusively with one Benjamin Holman, of Montreal, caused him 
to petition the attorney general for the Province of Quebec to have 
a writ of scire facias issued from this superior court against them- 
selves, Bate & Bate Refrigerating Company, to annul the said Cana- 
dian patent,on theground that a neat working model of said invention 
had not been deposited in the patent office at Ottawa before the said 
patent was granted, as required by law; and the said attorney gen- 
eral, unaware of the connivency between Holman and the present 
defendants, did allow his name to be used for the object in view; 
but both the superior court and the court of review having decided 
that the said attorney general for the Province of Quebec was not the 
officer at whose instance the said writ of seire facias should have issued, 
the said defendants, still acting in collusion with the same Benjamin 
Holman, had him petition the attorney general for the Dominion 
of Canada to be allowed to use his name under the conditions pro- 
vided by law, in order that this present action and writ of scire facias 
might be brought before this court to have the said Canadian patent 
declared null and void ad initio for want of formality in the grant- 
ing of it, as no model had been previously deposited. 

That the said defendants filed an affirmative plea, admitting that 
the commissioner of patents had not granted the dispensation from 
filing such model. One witness was heard, but not cross-examined, 
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and the judgment now complained of followed, declaring the said 
Canadian patent null ab initio for want of model; that on the strength 
of the said judgment the defendants went back to the said circuit 
court for the district of New Jersey and obtained an order reinstat- 
ing the injunction which had been dissolved as aforesaid and 
196 prohibiting the present opposants to use the said invention. 
Considering that the said tiers opposants who were not party to 
the suit, but whose interests suffer from the effects of said judgment 
rendered in this cause on the ninth of July, one thousand eight hun- 
dred and eighty-three, inasmuch as they have been deprived of 
the right of using said invention through the instrumentality of 
said judgment, are now entitled to be heard and to urge against 
it all legal grounds they may have, although their interest thereby 
affected nay not be in this country, for their adversary having used 
against them in the United States the authority of the judgment 
and decision of this court, it is but justice to allow them to attack 
here—the only place where it can be attacked—the instrument so 
used elsewhere against them; 

Considering it has been proved that all those legal proceedings 
have been had and the said judgment arrived at through the fraud 
to the law and collusion of the said John Jones Bate; Bate Re- 
frigerating Company, and Benjamin Holman, deceiving the attorney 
general, the advocates, and the court, employing and paying coun- 
sel on both sides, as well, seemingly, against themselves as on their 
apparent behalf; 

Considering that the deposit of a model of the invention to be 
patented is not according to our Jaw a matter essential to the 
granting of the patent, but can be dispensed with at the dis- 
cretion of the commissioner of patents; that the facts as_ they 
have occurred in this case—that is, preparing, drafting, and register- 
ing the patent before the model was deposited—would in themselves 
constitute a dispensation of model; but even that argument need 
not be resorted to, for it is now shown that the required mnodel was 
in fact asked for and deposited before the patent Was issued from the 
department and delivered tothe patentee, although the patent or paper 
writing granting the patentee’s petition had been prepared and 
signed beforehand—a practice proved to be customary in the depart- 

ment, and in fact not materially violating the law ; 
197 Considering the tiers opposants have served and filed their 

tierce opposition in due time,and delay after the judgment 
complained of was made known to them—dotl declare the said 
tierce opposition good and valid, and, maintaining the same, doth 
revoke and annul the said judgment rendered in this cause on the 
ninth day of July, in the year one thousand eight hundred and 
eighty-three, as being contrary to the rights and interests of the 
sald tierce opposants, as having been obtained collusively and 
fraudulently through the connivency of the said John Jones Bate, 
the Bate Refrigerating Company, and Holman, and as not having 
been rendered en pleine connaissance decause, but in the absence in 
the record of the whole facts as how shown, and In consequence 
thereof contrary to law; and it is further adjudged and declared 
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that the said patent of the ninth day of January, one thousand eight 
hundred and seventy-seven, was legally issued, and the said patent 
and the renewals thereof have been obtained legally, and, far from 
haing been null ab“initio, the said patent has never ceased to be since 
the issuing thereof and is still in full foree, vigor, and effect through 


the renewal of the twelfth of December, one thousand eight hundred: 


and eighty-one, and as, moreover, declared by the statute of one 
thousand eight hundred and eighty-three (46 Vic., c. 19); and the 
said judgment, being henceforth annulled and set aside as aforesaid, 
is declared to be null and void and of no effect to all legal intents 
and purposes, and especially as regards the said tiers opposants ; and 
the court, proceeding to render the judgment which ought to have 
been rendered, doth dismiss the said suit at law, writ, and proceed- 
ings with costs distraits.” 


XXII. 


That thereafter, in compliance with section 30 of the Canadian 

patent act of June 14, 1872, a certificate of the last-mentioned judg- 

ment of the superior court of Canada reversing and annulling 

198 the former judgment of said court of the 9th day of July, 

1883, was, on the 8th day of July, 1886, filed in the Patent 

Office at Ottawa, and thereupon the following entry was “ entered 

on the margin of the enrollment of the patent in the office of the 
commissioner,” to wit: 

Certificate No. 2603, bearing date the 30th June, 1886, of the judg- 
ment of the superior court, Montreal, in the case of the Honorable 
Sir Alexander Campbell, plaintiff, vs. John Jones Bate,defendant,and 
The Cunard Steamship Co. and others, third opponents, and the Hon- 
orable John D. S. Thompson, plaintiff, par reprise @instance, an- 
nulling the judgment rendered by the said superior court on the 
9th day of July, 1885, with reference to patent No. 6938, and setting 
the said judgment aside and declaring the same to be null and void 
and of no effect, to all intents and purposes, and declaring that the 
patent in question is not void ab initio, has this day been filed in 
the patent office and this entry made on the margin of the said 
patent, in accordance with the 30th sec. of the patent act of 1872. 

Patent office, Ottawa, 8th day of July, 1886. 

(Signed) | A. T. CAMBIE, 
Act’g Deputy Com. of Pat’s. 


XXIV. 


Wherefore your petitioners humbly pray, it having been deter- 
mined by the judgment of the superior court of Canada of the 30th 
day of June, 1886, annulling and reversing the said former judg- 
ment of the said superior court of Canada ef the 9th day of July, 
1886, that the said Bate Canadian patent No. 6938 was not and is 
not null and void ah initio ; that the order of this honorable court 
vacaticrg the former order dissolving the injunction and reinstating 
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the injunction herein, which injunction is now in force and 
199 effect, be dissolved, and for such other : 1 fur ‘relief 
Of ; ss , an su er and further relief in 
the premises as to this honorable court shall seem meet. 
And your petitioners will ever pray. 
B. W. GILLETTE, 
For Himsi lf and the Other Petitioners. 
JOHN R. BENNETT, 


Counsel for Petitioners. 


STaTeE OF New YORK, a 
City and County of New York, f° 


> . 


senjamin W. Gillette, being duly sworn, deposes and says that he 
is one of the petitioners herein aud one of the defendants in above 
cause; that he has read the foregoing petition onl knows the con- 
tents thereof, and that the same is true of hisown knowledge, except 
as to the matters therein stated upon information, advice, and belief, 
and as to those matters he believes it to be tr 


B. W. GILLETTE. 


Subscribed and sworn to before me this — day of August, A. D. 
1886. 
GEORGE H. SONNEBORN, 
Notary Public, N. Y. C 


200 UNITED STATES OF AMERICA, | 
District of Massachusetts, j 


[, John G. Stetson, cierk of the cireuit court of the United States 
for the first circuit and district of Massachusetts, certify that the 
foregoing is a true copy of the record of said circuit court in the 
— in equity entitled Bate Refrigerating Company, complainant, 
v. George H. Hammond and Company, defendant, lately determined 
In said circuit court and of all proceedings therein. 

In testimony whereof I have hereunto set ny hand and affixed 
the seal of said circuit court, at Boston, in said district, this rs 
day of October, in the vear of our Lord one thousand eight hu 
dred and eighty-seven, and of the Independence of the U nited States 
the one hundred and twelfth. 

[Seal of the Circuit Court, Massachusetts. ] 


JOHN G. STETSON, Clerk. 


20] ( Bond to Party on Appeal.) 


KXnow all men by these presents that we, The Bate Refrigerating 
Company,a corporation duly organized under the laws of the State 
of New Y ork, as principal, and "Habberd Breed and George 8. Sils- 
bee, both of Salem, in said State, as sureties, are held and firmly 
bound unto George H. Hammond and Company, a corporation duly 
organized under the laws of the State of New York, in the full and 
just sum of five hundred dollars, to be paid to the said George H. 
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Hammond and Company, its certain attorneys, successors, or assigns; 
to which payment, well and truly to be made, we bind ourselves, 
our heirs, executors, and administrators, jointly and severally, by 
these presents. 

Sealed with our seals and dated the thirtieth day of September, 
in the year of our Lord one thousand eight hundred and eighty- 
seven. | 

Whereas lately at a circuit court of the United States within and 
for the district of Massachusetts, in a suit in equity pending in said 
court between the said Bate Refrigerating Company, complainant, 
and the said George H. Hammond and Company, defendant, decree 
was rendered against the said complainant, and the said complain- 
ant having obtained an appeai to remove the said cause to the Su- 
preme Court of the United States to reverse the decree in the afore- 
said suit, and a citation directed to the said defendant, citing and 
admonishing it to be and appear at a Supreme Court of the United 
States to be holden at Washington on the second Monday of October 
next: | 

Now, the condition of the above obligation is such that if the 
said complainant shall prosecute its said —_— to effect and answer 
all damages and costs if it fail to make its plea good, then the above 
obligation to be null and void ; otherwise to remain in full force and 
virtue. 

BATE REFRIGERATING COMPANY, [t. s.] 
By JOHN J. BATE, Pres’t. 

HUBBARD BREED. Ht S. | 

GEO. S. SILSBEE. L. 8. | 


Signed, sealed, and delivered in presence of— 


PAUL H. BATE. 


Approved : : 
Le BARON B. COLT, 
U. 8. Cireuit Judge. 


A true copy of the bond taken by the judge at the time of allow- 
ing the appeal named in said bond, which bond is on file in the 
office of the clerk of the circuit court of the United States for the 
first circuit and district of Massachusetts. 

Attest : JOHN G. STETSON, 

Clerk U.S. C. C., Mass. Dist. 


Endorsed on cover: Massachusetts C.C. U.S. No. 862. The 
Bate Refrigerating Company, appellant, vs. George H. Hammond & 
Company. Filed October 17, 1887. 
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THE BATE REFRIGERATING COMPANY, 
Appellant, 


vs. 


GEORGE H, HAMMOND & CO. 


BRIEF FOR APPELLANT. 


R. 8. SECTION 4887. 


“No person shall be debarred from receiving & © 
patent for his invention or discovery, nor shall. ~~ 


any patent be declared invalid by reason of its 


having been first patented, or caused to be patent- . 4 
edina foreign country, unless the same hasbeen .— 
introduced into public use in the United Statesfor ~* 


more than two years prior to the application.: 


But every patent granted for an invention which =. 


has been previously patented in a foreign country 


shall be so limited as to expire at the same time  «; 
with the foreign patent, or if there be more than ._. 
one, at the same time with the one having the = 


shortest term, and in no case shall it be in force & : 
more than seventeen years.” +3 
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Hammond and Company, its certain attorneys, successors, or assigns; 
to which payment, well and truly to be made, we bind ourselves, 
our heirs, executors, and administrators, jointly and severally, by 
these presents. 

Sealed with our seals and dated the thirtieth day of September, 
in the year of our Lord one thousand eight hundred and eighty- 
seven. 

Whereas lately at a circuit court of the United States within and 
for the district of Massachusetts, in a suit in equity pending in said 
court between the said Bate Refrigerating Company, complainant, 
and the said George H. Hammond and Company, defendant, decree 
was rendered against the said complainant, and the said complain- 
ant having obtained an appeai to remove the said cause to the Su- 
preme Court of the United States to reverse the decree in the afore- 
said suit, and a citation directed to the said defendant, citing and 
admonishing it to be and appear at a Supreme Court of the United 
States to be holden at Washington on the second Monday of October 
next: oe 

Now, the condition of the above obligation is such that if the 
said complainant shall! prosecute its said appeal to effect and answer 
all damages and costs if it fail to make its plea good, then the above 
obligation to be null and void ; otherwise to remain in full foree and 
virtue. 

BATE REFRIGERATING COMPANY, [1 s.] 
By JOHN J. BATE, Pres't. 

HUBBARD BREED. [L. s. | 

GEO. 8. SILSBEE. LL. 8.] 


Signed, sealed, and delivered in presence of— 
PAUL H. BATE. 
Approved : 
Le BARON B. COLT, 
US. Crreuit Judge. 


A true copy of the bond taken by the judge at the time of allow- 
ing the appeal named in said bond, which bond is on file in the 
oftice of the clerk of the circuit court of the United States for the 
first circuit and district of Massachusetts. 

Attest : JOHN G. STETSON, 

Clerk U. S.C. C., Mass. Dist. 


Endorsed on cover: Massachusetts C. C. U. 8. No. 862. The 
Bate Refrigerating Company, appellant, vs. George H. Hammond «& 
Company. Filed October 17, 1887. 
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GEORGE H. HAMMOND & CO. 


BRIEF FOR APPELLANT. 


R. S. SECTION 4887. 


‘** No person shall be debarred from receiving a 
patent for his invention or discovery, nor shall 
any patent be declared invalid by reason of its 
having been first patented, or caused to be patent- 
edina foreign country, unless the same has been 
introduced into public use in the United States for 
more than two years prior to the application. 
But every patent granted for an invention which 
has been previously patented in a foreign country 
shall be so limited as to expire at the same time 
with the foreign patent, or if there be more than 
one, at the same time with the one having the 
shortest term, and in no case shall it be in force 
more than seventeen years.” 


WM. M. EVARTS. IOHN LOWELL. 
RICHARID N. DYER C. A. SEWARD. 
Of Counsel, 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1888. 


THE BATE REFRIGERATING COMPANY. 
Appellant. 


. > N mii)? 
osninel No. 862. 


GEORGE H. HAMMoND & Co. 


THE CASE. 


Bate, the plaintiffs assignor, on the first of December, 1876, filed 
an application in the United States Patent Office for a patent. 

Such application was put into interference with a patent issued to 
one Halsted. Such interference was decided on the 17th day of 
October, 1877, in Bate’s favor, and thereupon, and on the 20th of 
November, 1877, the patent in suit. No. 197.314. was issued to Bate. 

On the 19th of December. LIS76. elohteen days atter the filing of 
the American application, Bate filed an application fora patent in 
Canada for improvements which included, as one fcature, the process 
described in the American patent No. 197,314. The Canadian patent 
was issued on the 9th of January, 1877, for five years. Such patent 
was issued under Section 17 of the Canadian Patent Act of 1872 (p. 
46), and it was extended on the 12th of December, 1881, for five 
years, and on the 13th of December. ISS1. for a further period of tive 
years. 

On the 25th of May, 1883, the Canadian Parliament repealed said 
Section 17 and substituted therefor a new section which is printed in 
the record (p. .5). 

By al stipulation between the parties (p. 15), it was agreed that the 
point taken in the answer of the defendant, that the patent on which 
this suit is br uieht expired on the 9th Cay ) January, oe S82, 
by reason of the prior grant to. the said Bate of the Canadian patent 
for the same invention. should enure to the benefit of the detendant. 
as if the same had been pleaded, and that the defence so named 
should be submitted to the Court ason a plea set down for argument 
and upon the agreed state of facts to said stipulation annexed, 
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The Court below, therefore, passed only upon the question sosub- 

mitted, as appears by the decree (p. 18), and in so doing, pronounced 
the following opinion: 
: ‘The questions raised under the stipulation in this case having recently been decided 
by Mr. Justice Bradley in favor of the defendants in a suit by this complainant es, Gillett 
| and others, in the Circuit Court for the District of New Jersey, and both parties desiring 
to appeal the case to the next term of the Supreme Court, a decree may be entered sustaining 
defendant’s plea and dismissing the bill.” 


ASSIGNMENT OF ERRORS. 


The Court below erred : 
| ist. In dismissing the bill. 


2d. In holding that the Canadian patent had any effect whatever 
upon the patent in suit. 


3d. In holding that the patent in suit was limited in its duration 
to the five years specified in the Canadian patent. 


4th. In finding as matter of fact that the Canadian patent had 
expired. 


| | 5th. In holding as matter of law that the Canadian patent had 
| . expired. 


6th. In holding that the duration of the Canadian patent was not 
for fifteen years. 


PE ANNE A ~ 


7th. In refusing to hold that the provisions of Section 4887 of the 
Revised Statutes were not applicable to the patent in suit by reason 
of the fact that the application therefor was duly filed before the 
application for the Canadian patent was filed and before the Cana- 
dian patent was issued. 

8th. In refusing to hold that the patent in suit is now in full 

> r : . : " 
force and being. — th. In sustaining the plea. 


ARGUMENT. 


In support of this assignment of errors the plaintiff submits the 
following argument: 


| What is the Correct Construction of Section 4887 
i of the United States Revised Statutes? 


That the correct construction of Section 4887 is not clear is con- 
| ceded by Mr. Justice BRADLEY in Bate Refrigerating Co. vs. Gillett 
| (31 Fed. Rep., 814), in this language: 

i’ ** With regard to the construction of our own statute ($ 4887 of the Rev. Stats.), if the 


question were an open one I might have some hesitation, but as it is at least a question of 
T considerable doubt, I feel constrained, sitting at the circuit, to fullow the law of the causes 


held by Judge Nixon, especially as his judgment has been followed in other circuits. * 


* * In any case a Judge will be very reluctant to decide the law adversely from what 
has previously been decided in the same case, either by himself or by another Judge, 
although it has sometimes been done, especially for the purpose of conforming to a decision 
of an appellate court. But where no such decision has been made and where the question, 
to say the least, is a doubtful one, it would be very uuseemly for one Judge to overrule 
the decisions of another in the same case. Therefore, without having come to any decided 
upon the question in hand considered as an original one, I feel bound to follow 
the previous ruling of this Court, confirmed as they are by those of other Circuit Courts as 
safe precedents until the law shall be differently settled by the appellate tribunal.” 

This opiniou was delivered by Mr. Justice BRADLEY in a case 
which had been previously before Judge Nrxon, and is reported in 


13 Fed. Rep. 553. 
The decision of Judge NIxon was adopted by Mr. Justice 
sSLATCHFORD in Gramme Co. vs. Arnoux (17 Fed. Rep., 840) in these 


words : 

The meaning of Section 25 of the Act of 1870 is that the United States Patent shall 
expire at the same time with the foreign patent having the shortest time to run, which was 
granted before the United States patent was granted, and not that it shall expire at the 
same time with the foreign patent having the shortest time to run which was granted 
before the time when the application for the United States patent was made.” 


conclusion 


The decision of Judge Nrxon was based upon Section 4887 of the 
tevised Statutes. The decision of Mr. Justice BLATCHFORD was 
based upon Section 25 of the Aet of July 8, 1870. 

Moreover, as Mr. Justice BRADLEY,in the same case in which Judge 
Nrxon proaounced his opinion and having that opinion before him, 
said : 

‘With regard to the construction of our own statute it is at least a question of con- 
siderable doubt 
and that he has not 
‘‘come to any decided conclusion on the question in hand considered as an original one” — 
the question involved seems to be such an oneas is described in 
the opinion of this Court in Andrews vs. Hovey (124 U. 8., 716), in 
which Mr. Justice BLATCHFORD said : 

‘“ A question arising in regard to the construction of the statute of the United States 
concerning patents for inventions cannot be regarded as judicially settled when it has not 
been so settled by the highest judicial authority which can pass upon the question, * * 
No question arising in any such case, reviewable by this Court, can be regarded as finally 
settled, so as to establish the law for like cases, until it has been determined by this Court.”’ 


For the proper understanding of the intent and 
lezal effect of Section 4887 of the Revised Stat- 
utes a brief resume, of the Patent Laws of the 
United States may be of service. 

The original Patent Act of April 10, 1790, authorized the issuance 
of Letters Patent to any person, or his assigns, ‘* for any term not 
exceeding fourteen years.’’ But it was required that the invention 
should not have ‘* been before known or used’’ presumably any- 
where at home or abroad. ; 


ee ee 
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This Act of 1790 was repealed by the Act of February 21, 1793, 
which gave a right to a patent for an invention ‘** not known or used 
before the application’’ to a citizen, or his assigns, for a term not 
exceeding fourteen years. The inventor was required to allege that 
his invention was not known or used before the application. Statu- 
tory defenses were created, but the existence of a foreign patent for 
the same invention was not specified asa ground of defense. So that 
it resulted that, under the Act of 1793, an American citizen had a 
right to obtain a patent abroad if he could, and the existence of such 
a patent, whether before or after the American patent, was not made 
by law a ground of defense. But the existence of a foreign patent 
to an American inventor before his application at home absolutely 
precluded him from bringing his application within the requirements 
of the act, that the invention ‘* was not Known before the application.”’ 

The Act of April 17th, 1800, extended the benefits of the Act of 
February 21st, 1793, 

‘To all aliens who, at the time of petitioning in the manner prescribed by the said 
act, shall have resided for two years within the United States; * * * provided that 
every person petitioning fora patent for any invention pursuant to this act shall make 
oath or affirmation that such invention hath not, to the best of his or her knowledge or 
belief, been known or used, either in this or in any foreign country; and every patent 
which shall be obtained pursuant to this act for any invention, art or discovery, which it 
shall afterwards a ‘pear had been known or used previous to such application fora patent, 
shall be utterly void.” 

This section was early construed. In 1820 one Duplat, an alien, 
who had resided within the United States for two years, applied for 
a patent for a discovery of which he was the original inventor, but 
which he put into extensive operation in France before he came to 
the United States. The Attorney-General (1 Opinions of Attorneys- 
General, 233), Mr. Wirt, held that Duplat could not take the oath 
required by law; that the law was imperative; and that by reason of 
Duplat’s inability to take the oath he was not entitled to a patent. 

The result of this was, therefore, that an alien patentee, by the 
very fact of his foreign patent, barred himself from a right to an 
American patent, because, from the very signification of the word 
‘* patent,’’ the invention was known in the foreign country in which 
the foreign patent was taken out. | 

The private acts of Congress show that this requirement of resi- 
dence was waived by Congress in favor of alien inventors whenever 
the value of the invention was deemed sufficient to justify such 
waiver, and thereby Congress asserted its power to interfere with the 
inchoate right of American citizens to use here an invention made 
abroad. 

The Act of July 13th, 1832, removed the necessity for the two 
years residence by an alien, providel the alien had at the time of 
the petitioning declared his intention, according to law, to become a 
citizen of the United States. but left him in other respects like the 
alien under the Act of April 17th, 1800, debarred from the right to 
obtain an American patent, if the invention had been previously 
Known or patented abroad—as an American inventor was similarly 
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debarred if he had taken out a foreign patent before his application 
for an American patent. 

Section 6 of the Act of July 4, 1836, authorized a patent to be is- 
sued to any inventor; and Section 7 imposed upon the Commissioner 
and for the first time the duty of the filing of the application, and 
the further duty to examine the same (1) and on such examination 

“Tf itshould not appear to the Commissioner that the same had been invented or dis- 
covered yy any other person in this coupbtry prior to the all: red invention or discovery 
thereof by the applicant or (2) thatit had been patented or described in any printed publi- 
cation in this or any foreign country, or (3) had been in public use or on sale with the ap- 
plicant’s consent or allowance prior to his application * to issue a patent therefor.” 

This section confirmed the preceding legislation by which the is- 
suance of the foreign patent before the American application debar- 
red the alien and home inventor and invalidated their patents as be- 
fore noted. That it might have this effect is shown by See. 8, which 
would not have been necessary unless the foreign patent did consti- 
tute such a bar. 

Section 8 provided that 

‘‘ Nothing in this act contained shall be construed to deprive an original and true inven- 
tor of the right to a patent for his invention, by reason of his having pr viously tuken out 
letters patent therefor in a foreign country, and the same having been published at any 
time within six months next preceding the filing of his specifications and drawings.” 

This section seems to have prevented the Commissioner from re- 
fusing an American patent unless the foreign patent had previously 
been taken out, and also published within six months next preced- 
ing the filing of the Ameriean specifications and drawings—and thus 
removed as a possible ground of disbarment and invalidity the mere 
taking out of a foreign patent. This section, however, did not limit 
the life of the American patent to the expiracy of the foreign patent. 

The Act of March 13th, 1839, provided in its sixth section as fol- 
lows: 

‘* That no person shall be debarred from receiving a patent for any invention or discovery 
7 = © by reason of the same having been patented in a fore ign country more than six 
months prio: to his application, provided that the same shall not have been introduced into 
public and common use in the United States prior to the appli ution for such patent, and 
provided also that in all euses every such patent shall be limited to the term of fourteen 


? 


years from the date or publication of such foreign letters patent.” 

This act did not provide when an American patent should expire 
when there were several foreign patents having a different number of 
years to run. 

It would seem to result therefore, from this resumé of the law (1) 
that a foreign patent, in order to defeat an American patent, must 
have been taken.out abroad prior to the application for the American 
patent, and (2) that after the passage of the Act of 1839 the six 
months’ limitation of Secticn 8 of the Act of 1836 became of no con- 
sequence unless the invention so patented abroad had been introduced 
into public and common use in the United States prior to the appli- 
cation for the American patent. 

The Act of March 2d, 1861, provided that all patents thereafter 
granted should remain in force for the term of seventeen years from 
the date of issue. 
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Decisions under the Patent Acts prior to 1870. 


In French vs. Rogers (1 Fisher Pat. Cas., 134), the head note reads 
as follows: 


‘* The provisions of Section 8 of the Act of 1836 and of Section 6 of the Act of 1839, as 
to when a home patert shall bear the date of a foreign patent, relate only to such patents as 
are applied for bere, after the issue of the foreign patent. Where, therefore, an application 
for a foreign patent was made in this country in April, 1838, and acted on in that month, 
but a patent was not actually issued until June 20th, 1840, at which time the patent was 
dated, and a foreign patent was obtained in August, 1838; held, as the application here was 
before the foreign patent, that the grant of the patent here was under the general enact- 
ment of the Act of 1836, and its term was properly from its date.” 


In Globe Company vs. Superior Company (27 Fed. Rep. 450), the 
Jourt adopted substantially the same rule—that the rights of the 
American inventor must be decided as of the date of the home appli- 


cation. 

In Matthews vs. Wade (1 MeArthur, 159), the Court used this 
language : 

**As to the eighth reason of appeal, I doubt whether the English and French patents 
obtained by Wade, or for his benefit, even if obtained more than six months before 
Matthews’ application, would be good cause for reversing the decision of the Commissioner 
in favor of Matthews, if he was the first inventor. But it appears by the proceedings in 
the office that the first application of Matthews was on the 12th of May, 1848. The English 
patent obtained by Wade was in July, 1848, and although Matthews’ first application was 
withdrawn, yet it was instantly renewed in the same words, and must be considered as 
continuing the application, so that six months had not expired after the English and French 
patents were issued, before the Matthews application; but it seems that the foreign patents 
must be issued before the American discovery.” 


The same ruling was made in Goodyear Dental Co. vs. Willis (1 
Flippin, 404), the Court adding : 


‘* This disposition of the objection of forfeiture renders unnecessary what we should 
otherwise deem it proper to say—that in order to support that part of it resting upon the 
issuance of a foreign patent, proof should be given connecting the complain: int with its pro- 
curation. 


In Kendrick »s. Emmons (9 O. G., 201), the Court said : 


“The English patent was not sealed previous to June 15th, 1854. It was taken out 
surreptitiously by some one who, without the knowledge of the American inventor, and 
without authority from him, endeavored to appropriate the benefits of Ris invention. If a 
person had thus surreptitiously taken out letters patent in this country for the invention 
of another who was diligently perfecting his invention, he would not thereby have deprived 


the real inventor of any rights. It is not believed that by taking out in advance an English . 


patent he could have accomplished more than he could have done by taking out letters 
patent in this country. The effect of the provision in the Act of 1839, with reference to 
the effect of his invention having been patented ina foreign country more than six months 
prior to his application, evidently refers to the fact of its hs ving been patented by him, the 
applicant for the American patent.” 


In Gold Co. vs. Commercial Co. (23 Fed. Rep., 343), the Court 
said : | 


‘‘Tam not aware that it has been supposed that the sixth section of the Act of 1839 
related to patents which were issued by the United States before an English patent had been 
sealed and published. In this case the English patent was sealed five months after the 

atent in suit was issued; and although the English patent was, when published, dated 
arch 16th, 1868, I do not suppose that such date has any effect upen the right of the sub- 
sequently issued letters patent. It will also be noticed that the application for the United 
States patent was made before the provisional specification was filed in the office of the 
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English Commissioner of Patents. The decision of Judge Grier and of Judge Kane, in 
French vs. Rogers, was to the effect that a United States patent, issued after the i-su»nce 
of an English patent, but applied for before the date of the application for the Englixh 
patent, was not within the sixth section of the Act of 1839, bat the point was left undecided 
by the Supreme Court in O'Reilly es Morse (15 Howard, 62).” 

In Corning vs. Burden (15 How., 270), this Court said: 

‘* But the Act of 4th July, 1836, introduced a new system, and an entire change in the 
mode of granting patents. * * * * On the filing of an application, the commissioner 
is required to make or cause to be made an examination of the alleged invention, in order 
to ascertain whether the same had been invented or discovered by any other person in this 
country prior to the application, or whether it had been patented in this or any foreign 
country or had been in public use or sale withthe applicant's consent prior to his applica- 
tion; and, if the commissioner shall find that the invention is either useful or important, he 
is authorized to grant a patent for the same.” 


The Act of 1870 and Section 4887 of the Revised 
Statutes. 


The iaw remained in this condition until the Act of 1870. See- 
tion 25 of that act took the place of the previous provisions of the 
law as to all subsequent patents, and as it was virtually subsequently 
incorporated in the Revised Statutes the two sections are here printed 
in parallel columns: 

ACT OF REVISED STATUTES—SEC. 4887. 


ISTO—SEC. 25. 


No person shall be debarred from receiv- 
ing a patent for his invention or discovery, 
nor shall any patent be declared invalid by 


reason of its having been first patented, or 


caused to be patented, in a foreign country ; 
provided, the same shall not have been intro 
duced into public use in the United States 
for more than two years prior to the appli 
cation, and that the patent shall expire at 
the same time with the foreign patent, or, if 
there be more than one, at the same time 
with the one having the shortest term ; but 
in no case shall it be in force mure than se\ 

enteen years, 


No person shal! be debarred from receiv- 
ing a patent for his invention or discovery, 
nor shall any patent be declared invalid by 
reason of its having been first patented, or 
caused to be patented, in a foreign country, 
unless the same has been introduced into 
public use in the United States for more 
than two years prier to the application. 
But every patent granted for an invention 
which has been previously patented in a 
foreign country shall be so limited as to ex 
pire at the same time with the foreign pat 
ent, or if there be more than one, at the 
same time with the one having the shortest 
term, and in no case shall it be in force 
more than seventeen years. 


On the argument before Mr. Justice BRADLEY he used this lan- 
guage when speaking of this section of the Revised Statutes : 


‘‘ Now, suppose you alter the punctuation and put a semi-colon instead of a period 


there and read on: 
viously granted.’ Previous to what ” 
Court : lt does not say so. 


jut every patent granted for an invention which has been pre 
Mr. Bennett 
You have to exercise your judgment as to what it refers to, 


Previous to the first patent. The 


whether it refers to the application mentioned or refers to the granting of the patent.” 


(Stenographer’s Minutes, p. 348.) 


7 *% * & % * * - * ™“ * * 


The great trouble with the section is the evident attempt of the compilers or revisers to 
abridge the language—to shorten the words of the enactment, and, in so doing, they have 
introduced a great deal of uncertainty. Now look at this: ‘‘ No person shall be debarred 
from receiving a patent for his invention or discovery, nor shall any patent be declared 
invalid by reason of its having been first patented, or caused to be patented, in a foreign 
country.”’ See how very general that is. ‘‘ First patented.” First patented before what 7? 


eh. Saree ns sah oh ak gl a ames Bae am 
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It is so general that no one can read it without seeing that it is at least doubtful as to what 
it does refer to. There is the difficulty of the whole thing. The generality has introduced 
ambiguity.” (Stenographer’s Minutes, pp. 349, 350.) 

The revisers in their report reported Section 4887 precisely as It 
now reads, and then added in a marginal note these words : 


‘* Patents for inventions previously obtained abroad 8 July, 1870, Ch. 250, 5 20. 


And the same words are to be found opposite Section 4887, prov- 
ing that Section 4887 was founded by the revisers on Section 25 of the 
Act of 1870. 

The original Section 25 of the Act of 1870 is quite as clearly trace- 
able to the Act of 1839 as Section 4887 is traceable to Section 25 of 
the Act of 1870. . 

The Act of 1839 states upon its face that the date of the application 
is the controlling one. 

The Courts asserted that under this statute subsequent foreign 
patents did not limit the life of a previously applied for American 
patent, and that Act of 1839 and those decisions were before those 
who drew the revision of the Act of 1870, and it is not to be presumed 
that there was any intention to make the Act of 1870 less beneficial 
to the American citizen than the Act of 1839, or to establish a differ- 
ent date from which the right of such citizens attached from that 
which had been prescribed by the Act of 1839. 

There is no ambiguity possible about the Act of 1839. Its lan- 
guage is: 

‘‘And provided also that in all cases every such patent shall be limited to the term of 
fourteen years from the date or publication of such foreign patent.” 


That is, limited to the term of a patent issued or published 


‘‘in a foreign country more than six months prior to the application.” 


The use of the word ‘‘such”’ in the Act of 1839 designates the 
foreign patent as one which had been taken out more than six months 
prior to the application. 

In the Act of 1870 the word ‘‘such”’ is eliminated and the word 
‘‘the’’ is substituted therefor. This word ‘* the’’ is carried forward 
in Section 4887, and the inquiry, therefore, is whether the substitu- 


tion of the definite article ** the’’ for the word ‘*‘ such’ in the Act of . 


1839 was an intentional change of purpose, and was designed to pre- 
vent an American inventor from receiving the benefit of his American 
application, which had been conferred upon him by the Act of 1839. 

The change of phraseology between the Act of 1870 and the Act 
of 1839 is hereby shown - : 


(Section 6 Act of 1839) And be it further enacted: 
(Section 25 Act of 1870) And beit further enacted: 
That no person shall be debarred from receiving a patent. 
That no person shall be debarred from receiving a patent. 
for any invention or discovery, as provided in the act approved 
for his invention or discovery. 


on the fourth day of July, one thousand eight hundred and thirty-six 
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to which this is additional, by reason of the same having been 
nor shall any patent be declared invalid. 
by reason of its having been first 
patented in a foreign country more than six months prior to his 
patented 
or caused to be 
patented in a foreign country; 


application : Provided, that the same shall not have been introduced 


provided the same shall not have been introduced 
into public and common use inthe United States, prior to the 
into public use in the United States, 
for more than two years prior to the 


application for such patent And provided also, That in all 
application 

and that the 
cases every such patent shall be limited to the term of 
patent shall expire at the same time with ¢/e foreign patent, 
or, if there be more than one, at the same time with (Ae one 


fourteen vears from the date or publication of such foreign 
having the shortest term . but in no case shall it be in 


letters-patent 
force more than seventeen years 


0th the 25th Section, Act of 1870, and Section 4887, make the 
date of the application 2 pivotal date for some purpose, 7. ée., that 
the foreign patent mus’ not have been introduced into publie use in 
the United States for inore than two years prior to the application— 
thus giving the American inventors the benefit of that date for that 
specific purpose, as in the Act of 1836, six months has been estab- 
lished for a like purpose. Did Congress intend to take away the 
benefit of that date in the subsequent provisions of the Act of 1870 
and Section 4887 / 

Inasmuch as both statutes made the application the controlling 
date as to the period of public use which will not debar, as ‘* two 
vears,’’ as contradistinguished from any ‘* public use’’ which did 
debar under the Act of 1839, is it not to be presumed that the 
foreign patent, which is to abridge the American patent, must in 
turn be subject to the same controlling date, or, in other words, 
that **the’’ of 1870 is the ‘*such’’ of 1839/4 and means the foreign 
patent issued prior to the American application. 


The origin and meaning of the word “ debarred,”’ 
in its application to foreign patents. 


Under all the statutes previous to that of 1870, the line was drawn 
as between an inventor and his right to an American patent at the 
date of his application. Nothing which occurred subsequently 
thereto could injure such applicant. That which oceurred previously 
to his application could alone deprive him of his right to a patent. 

Thus, in the Act of 1793, the inventor was required to allege that 
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his invention was not known before the application. If it had been 
patented abroad previously to the application, then, of course, by 
the very signification of the word ‘‘ patent,”’ it had been made known 
prior to the application, and therefore the application was defeated. 

The Act of 1800 provided that every person petitioning—/. e., 
making an application—shall make oath that his invention had not 
been known in any foreign country. So that the taking out of a 


patent abroad prior to such petitioning prevented the issuance of the - 


American patent. 

The Seventh Section of the Act of 1836 prevented the issuance of 
a patent after the filing of an application therefor, if it appeared to 
the Commissioner ‘‘that it had been patented in any foreign coun- 
try,’ that is, had been patented prior to the time when the duties of 
the Commissioner commenced, 7. ¢., on the filing of the application. 

The date of the application has been judicially decided to be 
prima facie the date of the invention (Wing vs. Richardson, 2 Fish., 
536: Jones 7s. Sewell, 6 Fish., 658; Dana vs. Chicago Mfg. Co., 2 O. 
G., 677; Packard vs. Sandford. 16 O. G., 1182; Allen vs. City of New 
York, 17 O. G., 1281). 

Neither the rights of the applicant nor the duty of the Commis- 
sioner were controlled by the fact that the foreign patent might have 
been taken out by the American applicant, or by the fact that such 
foreign patent, if taken out by another, was subsequent to the date 
of the American invention. These two circumstances were not 
authorized to be taken into consideration either for or against the 
applicant by the provisions of Section 7. 

This hardship was, to a certain extent, ameliorated, so far as the 
previous foreign patents to an American inventor was concerned, by 
Section 8, which provided that— 

‘‘Nothing in this act contained shall be construed to deprive an original or true 
inventor of the right to a patent for his invention by reason of his having previously 
taken out letters patent therefor in a foreign country, and the same having been published 
at any time within six months next preceding the filing of his specifications and draw- 
ings, 
thus conferring upon the American inventor the right to an Ameri- 
can patent, notwithstanding he had previously taken out foreign 


letters patent, unless such foreign letters patent had been taken out . 


more than six months next preceding the filing of his American 
specifications and drawings. 

It is clear, therefore, that the taking out of such foreign letters 
natent subsequently to the filing of his specifications and drawings, 
had no effect of any kind’ upon the American patent, nor did such 
taking out have any such effect, even within six months before the 
filing of the American specifications and drawings, unless such for- 
eign patents had been ‘‘ published ’’—that is, printed and distributed 
in the ordinary acceptation of the term. The language is: 

‘“ That nothing in this act contained shall be construed to deprive an original and true 


inventor of the right to a patent by reason of his having previously taken out letters patent 
therefor in a foreign country, and the same having been published,” &c. 
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‘‘ Deprive’’ is a synonym for ‘**debar,”’ and that ‘‘debar’’ had 
its origin in the Act of 1836, and it was there stated that the fact 
that an American inventor had previously taken out a foreign patent, 
less than six months next preceding the filing of his specifications 
and drawings, should not debar him from his right to an American 
patent. In other words, this section removed the bar arising from 
his having previously taken out a foreign patent, which was created 
by the previous sections, and that bar, as has already been said, was 
a bar existing at the time of the application, and not a bar arising 
subsequently thereto. 

The Act of Mareh 13, 1839, was an act in addition to the Act of 
1836, and used these words : 

‘That no person shall be debarred from receiving a patent by reason of the same 
having been patented in a foreign country more than six months prior to his application, 
provided that the same shall not have been introduced into public and common use into 
the United States prior to the application for such patent 

There are two changes of phraseology in this Act of 1839 to be 
noticed : 

|. That the synonym ‘‘debar’’ takes the place of the word 
‘‘deprive,’’ as used in the Act of 1836. 

2. That the debarment which, under the Act of 1836, was not to 
deprive an original and true inventor of ‘‘the right to a patent for 
his invention’ is in the Act of 18389 not to deprive the inventor 
‘‘from receiving a patent,’’ which right to a patent or to receive a 
patent as between the inventor and the Government was perfected by 
the application and existed immediately on its filing. 

The practical effect of this Act of 1839 was to remove the six 
months limitation of Section 8 of the Act of 1836,,and it became of 
no consequence unless the invention so patented abroad had been 
introduced into public and common use in the United States prior to 
the application. But the term of the American patent issued under 
this Act of 1839 was to run for fourteen years from the date of publi 
cation of the foreign letters patent. 

The Act of 1870, as well as the Revised Statutes, uses this form of 
expression : 

‘No person shall be debarred from receiving a patent for his invention or discovery 
nor shall any patent be declared invalid,” &c. 

There is the same word ** debarred,’’ which the Acts of 1836 and 
1839 had made familiar, and it was used with reference to the same 
subject matter, that is, with reference to the effect of a previous 
foreign patent, not previous to a patent issued in this country, but 
previous to the time when the American inventor applied for his 
patent. 

Under the Act of 1870, as between the American inventor and the 
Government, the date of invention was prima facie the date of 
the application, and, therefore, when the examination in the Patent 
Office disclosed a previous foreign patent—that is, previous to that 
application—such foreign patent was prima facie a bar, under Sec- 
tion 24 of the Act of 1870, to the right to receive the patent 
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applied for, which restricted the right to receive a patent to such an 
invention as had not already been patented in a foreign country. 
It was therefore to overcome precisely the bar est: iblished in 18: 36, re- 
enacted in 1839, and carried forward in 1870, that Section 25 of the 
Act of 1870 was adopted. 

This Court, through Mr. Justice BRADLEY, in the case of Siemens 
vs. Sellers (123 U. 8., p. 284), said : 

‘* By the same act (Section 7) if an invention for which a patent was sought had been 
patented in a foreign country before the application for a patent here, it was a bar to 
obtain ng a patent in this country, unless (Section 8) such foreign letters patent had been 
taken out by the applicant himself within six months previous to the filing of a specifica- 
tion and drawings. The Act of 1839 (Section 6) removed the limitation of six months, and 
allowed a patent to be taken out here at any time after the inventor had taken out a patent 
for the same invention in a foreign country provided it should not have been intr duced 
into public and common use in the United States prior to the application for a patent here, 

The Act of 1870 was a revision of all previous laws relating to patents, continued 
thie period of seventeen years as the term of a patent, and in case a patent had been pre- 
viously issued, declared that the American patent should expire at the same time with the 
foreign patent. * * * This provision is substantially carried forward into the 
Revised Statutes (Section 4887).”’ 

This decision of the Supreme Court establishes three things for 
which the plaintiff now contends : 

1. That the *‘ bars”? under the Acts of 1836 and 1839 were foreign 
patents existing prior to the American application ; 

2. That the Act of 1870 was a revision of the previous laws, so far 
as these provisions are concerned; and 

3. That Section 4887, of the Revised Statutes, and Section 25, of 
the Act of 1870, are as to these provisions substantially the same. 

This section, the same as the Act of 1839, removes a bar which 
under other sections of the Act might exist and allows the grant of 
a patent but limits the life of the patent so granted to the life of the 
foreign patent. But, as we have shown, the bar must have been one 
existing at the time of the application and consequently the section 
has no reference to applications as to which there was no bar to a 
patent at the time of their filing. 


O’Reilly vs. Morse. 


The Revisers’ notes to Section 4887, call attention in a side note 
to the case of O’ Reilly vs. Morse (15 How., 62) as having a bearing 
upon the interpretation to be given by the law officers and the pro- 
fession to the provisions of Section 4887, and therefore seems at least 
to suggest for the guidance of both that the decision in that case had 
a bearing on the proper interpretation of the section to which the 
reference was affixed. 

The synopsis of that case may be stated as follows: 

A French patent was granted to Professor Morse, October 30, 
1838, which was dated August 20, 1838, and required him to put 
his invention into use within two years, or the patent would be for. 
feited. Morse did not so put his invention into use. 

On the 7th of April, 1838, Morse filed his American petition and 
specifications. The Commissioner asked for duplicate drawings. 
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Morse asked, May 15, 1838, for a delay in issuing a patent until he 
had returned from Europe, ‘* as I fear issuing them here will at pres- 
ent interfere with my plans abroad.”’ 

The American patent was issued to Morse, June 20, 1840. 

The Circuit Court said : 


“ The exclusive right of the complainant in respect of his original invention is lim- 
ited by this foreign patent to the term of fourteen years from its date.” 


The Supreme Court said : 


‘* Nor is it void because it does not bear the same date with the French patent. Itis 
not necessary to enquire whether the application of Professor Morse to the Patent Office 
in 1838, before he went to France, does or does not exempt his patent from the operation 
of the Act of Congress on the subject, for if it should be deemed that it does not exempt 
it, the full effect of that decision would be to limit the monoply to fourteen years from the 
date of the French patent. In either case, the patent was in full force at the time the 
injunction was granted by the Circuit Court, and when the present bill stood regularly for 
hearing in this Court.” 


Mr. Justice Grier, in his individual opinion, said : 


‘* Does the complainant's first patent come within the proviso of the 6th section of the 
Act of 18597? And should the term of fourteen years granted by it commence from the 
date of his patent here or the date of his French patent in 1838? 

‘‘T am of opinion that the patent in question does not come within this proviso. 

‘* On the 9th of April, 1838, he filed a formal application for a patent, accompanied 
by a specification and drawings. On the first of M tv, 1838, the Commussioner informs him 
that his application has been granted. Morse answers on the 15th of May that he is just 
about to sail to Europe, and asks the Commissioner to delay the issue of his patent for the 
present, fearing its effect upon his plans abroad 

“On the 30th of October, 1838, he obtained his useless French patent. On his return 
to this country in 1840 he requests his patent to be perfected and issued. 

“ The application of 1838 had a set of drawings annexed to the specification. The sec- 
ond set of drawings required by the 6th section of the Act of 1837, being for the purpose 
of annexation to the patent, they were entirely unnecessary till the patent issued, and are 
not required by law to accompany the application when first made, and the want of them 
cannot affect the validity of the application. 

‘‘In many instances, owing to various causes, the patent is not issued till many 
months, and sometimes a year or more after the application. The Commissioner requires 
time to examine the specification; he may suggest difficulties and amendments; and dis- 
putes often arise, which delay the issuing of the patent. But the application does not 
repuire to be renewed, and is never considered abandoned in consequence of such delay. 
It still remains as of the date of its filing for every purpose beneficial to the applicant, 

‘‘In the present case we have, therefore, a regular application in due form accom- 
panied by a specification and drawings filed on the 9th of April, 1858. [It has not been 
Withdrawn, discontinued or abandoned, ‘There is nothing in the Act of Congress which 
requires that the patent should be issued within any given time after the application is filed, 
or which forbids the postponement of it for a time, at the suggestion either of the applicant 
or the officer. Nor is there anything in the general policy of the patent laws which forbids 
it. On the contrary, it has always been the practice, when a foreign patent is desired, to 
delay the issuing of the patent here, after application filed, for fear of injuring such foreign 
application. It forms no part of the policy of any of our patent acts to prevent our citizens 
from obtaining patents abroad, 

‘By the Patent Act of 1793, the applicant must swear ‘that his invention was not 
known or used before the application.’ The filing of the application was the time fixed for 
determining the applicant’s right toa patent. Ifa patent had issued abroad, or the invention 
had been in use or described in some public work, before that time, it was a good defense 
to it. The time of filing the application was, theretore, made by law the criterion of Ins 
right to claim as first inventor. A foreiga patent subsequent to the date of his application, 
could not be set up as a defense against the domestic patentee, The American inventor 
who had filed his application and specitication at home, was thus enabled to obtain his 
patent abroad, without endangering his patent at home. This was a valuable privilege to 
American citizens, and one of which he has never been deprived by subsequent legislation. 
And thus the law stood till the Act of 4th July, 1886. 
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‘* Before this time the right to obtain a patent was confined to American citizens, or 
these who had filed their intention to become such. The policy of this act was to encour- 
age foreign inventors to introduce their inventions to this country, but in doing so it evinces 
no intention of limiting our own citizens by taking away from them rights which they 
had hitherto enjoyed. 

‘* Accordingly it gave an inventor, who had obtained a patent abroad, and who was 
generally a foreigner, a right to have one here, provided he made his application within six 
months after the date of his foreign patent. Neither the letter nor the spirit of this act 
interferes with the right of an inventor who has filed his application here from obtaining a 
patent abroad, or his right to a term of fourteen years, from the date of his patent. 

‘In 1838, therefore. when plaintiff filed his application, he was entitled to such a 
pitent. But in March, 1839 an act was passed by the 6th section of which it is alleged the 
complainant’s rights have been affected. That section is as follows: 

‘** That no person shall be debarred from receiving a patent for any invention, &c., as 
provided in the Act of 4th July, 1886, to which this is additional, by reason of the same 
having been patented in a foreign country more then six months prior to his application. 
Provided that the same shall not have been introduced into public and common use in the 
United States prior to the application fr such patent. And provided, also, that in all cases 
every such patent shall be limited to the term of fourteen years from the date of publica- 
tion of such foreign letters patent.’ 

‘* Now, the Act of 1836, as we have shown, had given a privilege to foreign patentees 
to have a patent within six months after date of such foreign patent. It had not affected, 
in any manner, the right previously enjoyed by American citizens to take out a foreign 
patent after filing their applications here. This section gives additional rights to those 
who had first taken out patents abroad, and ho'ding out an additional encouragement to 
foreign inventors to introduce their inventions here, subject to certain conditions contained 
in the proviso. Neither the letter, spirit nor policy of this act have any reference to, or 
bearing upon, the case of persons who had just made their applications here. To construe 
a proviso as applicable to a class of cases not within its enacting clause would violate all 
settled rules of construction. The office of a proviso is either to except something from 
the enacting clause or to exclude some possible ground of misinterpretation or to state a 
condition to which the privilege granted by the section shall be subjected. 

‘‘Here the proviso is inserted to restrain the general words of the section and 
impose a condition on those who accept the privileges granted by the section. It 
enlarged the privileges of foreign patentees, which bad before been confined to six months, 
on two conditions: Ist. Provided the invention patented abroad had not been introduced 
into public use here; and 2d, on condition that every such patent should be limited in its 
terms. The general words, ‘ In all cases,’ especially when restrained to every such patent, 
cannot extend the conditions of the proviso beyond such cases as are the subject matter of 
legislation in the section. The policy and spirit of the act are to grant privileges to a 
certain class of persons which they did not enjoy before; to encourage the introduction of 
foreign inventions and discoveries, and not to deprive our own citizens of a right hereto- 
fore enjoyed, or to effect an entirely different class of cases, when the applications had 
been filed here before a patent obtained abroad. 

‘* It is supposed that certain evils might arise by allowing an applicant for a patent 
here to delay its issue till he can obtain a foreign patent. To which, it is sufficient answer 
to say, that if such evil cousequences should be found to exist, it is for Congress to remedy 
them by legislation. 

‘It is uo part of the duty of this Court, by a forced construction of existing statutes, 
to atlempt the remedy of possible evils by anticipation. 

‘‘lam, therefore, of opinion that the complainant’s patent, as renewed, contained a 
valid grant of the full term of fourteen years from its original date.” 


The reasoning of this opinion has not yet been overcome, 
although it was the individual opinion of Mr. Justice Grier, when 
sitting on the bench of the Supreme Court. 

Professor Morse, by the statement of his apprehension that the 
issuance of the American patent would defeat his rights abroad, and 
Mr. Justice Grier, by his restatement of the same apprehension, 
clearly indicate that both then understood what in some countries 
was the foreign law in relation to patents co foreigners, 7. e., that a 
foreign patent would not be issued if a home patent had already been 
issued to the inventor. 
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The contemporaneous construction of the pro- 
fession andthe Patent Office was in accordance 
with the opinion of Mr. Justice Grier. 


The decision was assumed by the Patent Office and by the pro- 
fession at large as correctly attributing to the date of the American 
application, the giving toan American inventor a right to a patent 
as of such date, and as rejecting as immaterial matters accruing sub- 
sequently thereto. 

Thus the Patent Office in 1871 promulgated this rule: 

‘* An applicant whose invention has been patented abroad should state the fact that a 
foreign patent has actually been obtained, giving its date, and if there be more than one, 
the date of each.” 

And such rule was repeated from 1871 to and including the year 
1878, three years after the Revised Statutes, when the rules of pene 
tice promulgated by the Patent Office changed the phraseology a 
follows: 

‘* Section 39. Every applicant must distinetly state under oath whether the invention 
has been patented abroad to himself or to others with his consent or knowledge, and if it 
has been, that according to his knowledge and belief the same has not been in public use in 
the United States for more than two years prior to the application in this country. And 
he must also name such foreign country, and set forth the name or numbers and dates of 
such patent or patents if granted, in the specification.” 

On the wargin of this rule as so printed are the words ‘ Rev. 
Stats., Sections 4887, 4892. Statement as to foreign patents and 
public use’; and then followed the form of oath in compliance with 
such rule in these words : 

‘*26. As to patents abroad. State of I., County of K., ss.: A. B., the within named 
applicant, being duly sworn or affirmed, deposes ands ays that the invention deseribed and 
claimed in the annexed specification has not been patented to him, nor with his knowledge 
or consent in any foreign country (or that the invention described and claimed in the an- 
nexed specification has been patented to him by the Government of Great Britain by 
Letters Patent No. . dated ), and that the invention has not to his 
knowledge been introduced into public use in the United States for more than two years 
prior to the filing of the application,” 

This rule remained in force, and acted upon by the profession and 
the Patent Office, and by those dealing with the patentees and pur- 
chasing their inventions and patents until the decision of Bate 
vs. Gillett, by Judge Nixon in October, 1882, five years after the 
plaintiffs patent was issued, and above referred to, and in the 
meantime it was subjected to the ordeal of judicial construction. 

In the case in the Supreme Court for the District of Columbia of 
United States ex vel. Koechlin os. Marble, Commissioner (2 MacKay’s 
Reports, 12), Mr. Chief Justice CAriTer delivered the opinion of the 
Court in 1879, and after quoting the language of Rule 39, said : 

‘We see nothing unreasonable about this rule. On the contrary, we think it a very 
reasonable one. The applicant is merely required to mi ike oath in reference to a matter of 
which he of all persons ought to be best informed.’ 

Section 4887 of the Revised Statutes of the United States, regulating the issuing of 
patents, provides: 

‘ No person shall be debarred from receiving a patent for his invention or discovery, 
nor shall any patent be declared invalid by reason of its having been first patented or caused 
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to be patented in a foreign country, unless the same has been introduced into public use in 
the United States for more than two years prier to the application. But every patent 
granted for an invention which has been previously patented in a foreign country shall be 
so limited as to expire at the same time with the foreign patent, or, if there be more than 
one, at the same time with the one baving the shortest term, and in no case shall it be in 
force more than seventeen years.” 

All that the Commissivner of Patents has required of these applicants is, that in view 
of the provisions of this law, they shall state under oath what patents they have obtained 
in foreign countries. This the applicants have refused to do, and the reason disclosed in 
their arguments here is that one of these patents has but three years more to run in that 
country. Now, ihe natural life of a patent originally obtained in the United States is 
seventeen years, but if the APPLICANT'S tnvention has been previously patented in Europe, 
then a pate nt can only ixsie ii the Unated Stites for dt pH riod limited to CL Pre with that OnE of 
the foreign patents which shall first expire. The reason given by the applicants for their non- 
compliance with the rule is, that the only power of the Commissioner is to issue a seventeen 
years’ patent, and they argue that the clause of the statute providing for a seventeen years’ 
term for the first inventor of any new and useful article, being inconsistent with the provi- 
sions in regard to patents obtained in foreign countries, consequently overrules It, 

In He parte Mann (17 O. G., 330; decided in 1880), the Com- 
missioner of Patents said : 

‘* Request by the Primary Examiner for instruction. Parner, Commissioner. 

The application was filed January 23d, 1878, and on the same day an English pro- 
visional specification for the same invention was filed as a communication from this appli- 
vant in the English Patent Office. The provisional patent was sealed March 19th, 1878, 
The completed specification was enrolled July 20th, L878. 

The questions presented are : (1) whether an English patent, granted after the patentee 
filed his American application, but before his American patent is granted, limits the term 
of the American patent ; (2) whether an English patent granted on the cay which the 
patentee files his American application limits the term of his American patent; (3) whether 
Within the meaning of Sections 4886 and 4887 of the Revised Statutes, the English patent 
is granted on the day en which the provisionai specification 1s enrolled. 

The following are the statutory provisions : 

Section 4886. Any person who has invented or discovered any new and useful art, 
machine, manufacture or composition ot matter, or any new and useful improvement 
thereof, not known or used by others in this country, and not patented or described in any 
printed publication in this or any foreign country, before his invention or discovery thereof, 
and not in public use or on sale for more than two years prior to his application, unless the 
same is proved to have been abandoned, may, upon payment of the fees required by law, 
and other due proceedings had, obtain a patent therefor. 

Section 4887. No person shall be debarred from receiving a patent for his invention or 
discovery, nor shall any patent be declared invalid by reason of its having been first 
patented or caused to be patented, in a foreign country, unless the same has been introduced 
into public use in the United States for more than two years prior to the application. But 
every patent granted for an invention, which has been previously patented in a foreign 
country, shall be so limited as to expire at the same time with the foreign patent, or, if there 
be more than one, at the same time with the one having the shortest term, and in no case 
shal) it be in force more than seventeen years. 

The last clause of Section 4887, standing alone, is evidently susceptible of such an 
interpretation as would restrict the American patent to the term of the forcign patent if the 
American patentee had obtained a foreign patent after his American application was filed, 
but before his American patent was granted. Such is its meaning if the word ‘ previously ’ 
refers to time anterior, not to the filing of the application, but to the granting of the patent. 
This may be the more obvious meaning of the clause when separated from its context. But 
the statute as a whole shows, I think, that the word ‘ previously’ here used refers to time 
prior to the filing of the application. A literal construction of the clause would restrict the 
American patent to the term of the foreign patent granted after the American appli- 
cation was filed, but before the American patent was granted, even if the American 
patentee had no connection directly or indirectly with the foreign patent. So construed as 
to limit the American patent to the term of the foreign patent granted after the American 
application is filed, the paragraph is obviously repugnant to Section 4886, which does not 
permit a foreign patent to bar the grant of an American patent for seventeen years to the 
foreign patentee, or to any one else, if the foreign patent is not granted until after the 
American application is filed. 
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If an American patent is not restricted to the term of a foreign patent granted toa 
different patentee after the American epplication is filed, certainly an American patent 
should not be restricted to the term of a foreign patent granted to the same patentee after 
the American application is filed, f r if an American application is not to be prejudiced 
by a foreign patent to an independent inventor he clearly ought not to be prejudiced by « 
foreign patent to himself. 

The effect of the two sections taken together seems to be this: It is first provided, in 
Section 4886, that a foreign patent granted before the invention was made by the American 
applicant shall bar an American patent; and, although there is no presumption than an in- 
vention not shown to have been made in a foreign country was not made before the appli- 
cation was filed, so also is there no presumption that it was made on any particular day 
before the filing of the application, and, therefore, in the absence of legitimate proof of an 
earlier specific date, its date is fixed by the date of filing the application. It is then pro- 
vided, in the first paragraph of Section 4587, that this bar shall be of no effect as against 
an American applicant who is a foreign patentee of the same invention; and finally, in the 
last paragraph of Section 4887, it is provided that in such case the foreign patent shall 
limit the term of the American patent. 

If the last clause of Section 4887 is to be literally construed, the attempt, as a part 
of the practical execution of the law, to refer in American patents to foreiga patents 
granted before and up to their dates would, of course, be ineffectual. 

There is nothing in the character of this legislation to justify any strain on the ordi- 
nary rules of construction for the purpose of extending its effect. Its object seems to be 
to relieve citizens of the United States from monopolies from which foreigners are exempt. 
But in that view the statute is a failure. Its object 1s only effected when the foreign mun- 
opoly is secured first. If the invention is absolutely free in every other country, or if the 
foreign patent is obtained last, the monopoly here is complete. 

The result is, | think, that a foreign patent granted after the patentee files his Ameri- 
can application, but before he obtains his American patent, dves not limit the term of the 
American pat: nt, 

f the English patent had been granted on the 23d of January, 1878, the day on which 
the American application was filed, the English patent would not have limited the term of 
the American patent, for it is only when the English patent is granted before the American 
application is filed that such limitation takes effect. And if the law, disregarding frac 
tions of a day, makes the grant of the English patent operative during the whole day on 
which it is made. from the earliest moment of that day, so does it regard the American uip- 
plication as on file from the earliest moment of the day on which it is filed. In the eve of 
the law, therefore, the English patent is not granted defore the American application is 
filed; but the parent is granted and the application is filed simultaneously. Of course 
there is a difference in absolute time between the commencement of the Euglish day and 
the commencement of the American day; but that is not to be considered. 

An English patent is not granted in the sense of Sections 4886 and 4887 of the Revised 
Statutes until the completed specification is enrolled. In this case the English patent was 
not granted on the day of enrolling the provisional specification, but on the 20th of July, 
i878, the day of tiling the completed specification. 

The applicant is entitled to a patent for seventeen years. It is not necessary that his 
American patent should contain any reference to the date of his English patent.” 

It is also a well-settled rule of law that ifa literal construction of 
statutory language is opposed to the legislative intention, as evi- 
denced by the full statute, sueh construction will not be allowed to 
prevail (Caledonia Co. es. North Co., L. R., 6 App. Cas., 122; Frame 
os. Clement. 44 L. T.. B99). It is well settled also that when one is 
contending that statutory words are not to be literally construed he 
may lawfully do two things: (1) He may refer to other sections of 
the statute which affect and control the meaning of the words which 
it is alleged are not to be literally constructed; and (2) show that a 
literal construction would be repugnant to the general purview of 
the act (Nuth rs. Tamplin, 8 Q. B. D., 2538). 

Kven the Courts announce their concurrence in the rights of liti- 
gants to request that statutes shall be so constructed as to import an 
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exception or other construction which will prevent injustice. Thus, 


in U. 8. vs. Kirby (7 Wall., 482), the Court said : 
General terms should be so limited 


‘* All laws should receive a sensible construction. 
an absurd consequence. It 


in their application as not to lead to injustice, oppression, or 
will always be presumed that the Legislature intended exceptions to its language, which 
would avoid results of this character. The reason of the law in such cases should prevail 
over its letter.” 

The authorities before cited seem to show affirmatively that the 
actions of those learned in the law, to wit, those in charge of the 
Patent Office of the United States upon whom the administration of 
the law devolved, and those who were practicing under its provisions, 
and are to be regarded as experts in the interpretation of the law 
which Was intended for their guidance, did, as matter of fact. iInter- 
pret Section 4887 of the Revised Statutes as having no reference to 
an American inventor after he had filed his application for a patent 
in the Patent Office of the United States. If such was the official 
and practical interpretation put upon the act for twelve vears by 
those to whom it was addressed, and who were charged with the duty 
of its administration, either professionally or oflicially, then such 
practical interpretation may.be considered as controlling by the 
Court. 

In Isherwood vs. Oldknow (83 M. & 8., 397), Lord Ellenborough 
said : 

“* Communis opinio is evidence of what the law is ; not where it is an opinion merely 
speculative and theoretical, floating in the minds of persons, but where it has been made 
the groundwork and substratum of practice.” 


In Chestnut vs. Shane (16 Ohio. 607). the Court said: 


No law can require the correction of an error in its construction which has long 
existed and has been generally acquiesced in. If it had been the opinion of the Court 
that the words of the statute ought to be literally copied, and that such should have been 
the course from the beginning, they would have resorted to the maxim communis ¢ rror fact 
jus, rather than encounter the consequences of shuking the title to an indefinite portion of 
the State. * * * Atall events, it is by no means certain that the phraseology will not 
bear this construction. It has for its support the usage of the most skillful convevancers 
contemporaneous With the statute, and that is a consideration of great force, one that in 
most cases should control, and in no case should be di parted from Without most cogent 
reasons.” 


See also McKean vs. De Lancey (5 Cranch, 29) ; Maher rs. Slate 
(26 Am. Dec., 379); Troup os. Haight (1 Hop., 267); Commonwealth 
as. Posey (2 Am. Dec., 500); Jackson vs. Gilchrist (15 Johnson, 89). 

In Bruce vs. Schuyler (46 Am. Dec., 447), it was held that: 

‘‘Long established construction of a statute by the officers who execute it, ought to 
have the force of judicial determination.” 


In United States OSs. Hill { 1Y0 is eS 183), the Supreme (‘ourt refers 
to many cases, quotes therefrom, and uses this language : 


‘‘In the construction of a doubtful and ambiguous law, the contemporaneous con 
struction of those who are called upon to act under the law, and were appointed to carry 
its provisions into effect, is entitled to very great respect: * * * and contemporaneous 
and uniform interpretation by executive officers charged with the duty of acting under the 
statute is entitled to weight in its construction, and, in case of doubt, ought to turn the 
scales, * * * A contemporaneous construction by the officers upon whom was imposed 
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the duty of executing those statutes is entitled to great weight, and since it is not clear that 
that construction was erroneous, it ought not now to be overturned.” 

So also in U. S. os. Philbrick (120 U. S., 59), the Court used this 
language : 

«“ A contemporaneous construction by the officers upon whom was imposed the duty of 
executing those statutes is entitled to great weight, and, since it is not clear that that con- 
struction Was crroneous, it ought not now to be overturned.” 

The construction placed upon the act by the Patent Office and by 
patent solicitors generally, and upon which citizens have acted 
and parted with their property In the purchase of patents issued in 
accordance therewith, ought not to be overturned unless such con- 
struction was so clearly erroneous as not to be able to be supported 
by any construction of the language in question. If there is any 
construction of the statute which will save the patents obtained in 
accordance with a practice which was pursued théreunder, such con- 
struction ought to obtain in favor of those who have reposed ipon the 
action of the officers of the government and of others skilled in the 
interpretation of the law, and have parted with their money on the 
faith thereof: or, as was said in Bennett cs. Ward (3 Caines, 260): 

‘“Whena statute admits of two construc tions it is advisable to give it that which is 
most consonant to the ordinary mode of proceeding ” 

This element of justice to those who have acted in accordance with 
professional opinion and official rule and made their investments on 
the faith thereof. was given significant prominence by this Court in 
the ease of Gayler vs. Wilder (10 How., 493), where it was said : 


‘And we are the less disposed to give it a different construction because no purpose of 


justice would be answered by it, and the one we now give was the received construction of 
the Act of 1705 in several circuits. We understand that the same rule has prevailed in 
other circuits. and if it were now changed it might produce much injustice to assignees 


who have relied on such assignments, and defeat py nding suits brought on the faith of 
long established judicial practice and judicial decision.” 
ry . . 4 . > — Y 1 7 
Therefore. again, and as was said in Rutherford vs. Green (2 
W heat., 203): 
‘Whatever the Legislative power may be, its acts ought never to be so construed as to 


subvert the rights of property, unless its intention so to do shall be expressed in such terms 
as to admit of no doubt, and to show a clear design to affect the object.” 


Change of Phraseolog’y inthe Revision of Statutes 
in pari materia is without Legal Significance, 


That there is some change in the language between the provision 
of the Acts of 1836 and 1839, and the provisions of the Act of 1870, 
and the Revised Statutes, would seem to be without legal significance. 
It appears that the Act of 1870, as well as the Revised Statutes, were 
intended as a revision of the pre-existing laws, including those of 
1836 and 1839. The provisions of the Acts of 1836 and 1839, had, as 
has been shown, been judicially construed before the Act of 1870, 
namely, that they ‘‘related only to such patents as are applied for 
here, after the issue of the foreign patent.’’ Under these circum- 


stances it seems to be well settled ‘* that where the law antecedently 
to the revision of the Statutes is settled, either by clear expressions 
in those Statutes or adjudications on them, the mere change in 
phraseology shall not be deemed or construed a change of the law, 
unless such phraseology evidently purports an intention in the Legis- 
lature to make a change. A contrary construction might be pro- 
ductive of the most dangerous consequence.”* Such was the language 
of Spencer, J., in Taylor os. Delancey (2 Cai. Cas., 150), of which 
KENT, C. J., in the case of Yates (4 Johns., 358), said: 

‘*That the mere change in phraseology in the revised laws was not to work a change 
in interpretation was the unanimous decision of the Court for the Correction of Errors in 
1805, in the case of Taylor evs, Delancey.” 

So also in Theriat 7s. Hart (2 Hill, 380), Judge NELSON said: 

‘Though the language of the Revised Statutes varies somewhat from the old law, there 
is no reason for believing that the Legislature intended to change the settled rule on this 
subject.” 

To the same effect are Goodell os. Jackson (20 Jolhmns., 722); 
Crosswell os. Crane (7 Barb., 8. C. R., 195). In the latter case the 
Court said : 

“Tt is well settled that in the revision of Statutes, an alteration in the phraseology, or 
the omission or addition of words, does not necessarily alter the construction of the act, or 
imply an intention on the part of the Legislature to alter the law, In a revision of the laws 
a reform of the language ts not necessarily an alteration of the law. ‘The intent of the 
Legislature to alter the law must be evident. or the language of the new act must be such 
as palpably to require a different construction, before the Courts will hold the law changed 
upon such revision, merely from the fact of a change of the language employed.” 

In Meyer ows. Car Co. (102 U.8., 11), this Court quotes from its 
decision in U.S. os. Bowen (100 U. 8., 508), in relation to the 
Revised Statutes of the United States as follows: 

‘When it becomes necessary to construe language of the revision which leaves a 
substantial doubt as to its meaning, the original Stutute may be re sorted to for the purpose 
of ascertaining that meaning.”’ 

See also Douglass vs. Farrar (45 Me., 72); Burnham es. Stevens 
33 N. H., 247); Overfield vs. Sutton (1 Met., 6.1); Butterworth 
vs. Hoe (112 U. 8., 58). 


There was no intention on the part of Congress 
to diminish by the Act of 1870 the rights of 
an American inventor as they previously 
existed. 


The original intent of Congress is shown by the Act of 1836 to 
have been to legislate of and concerning foreigners, who had _ pre- 
viously taken out patents abroad, and then had come to this country 
and asked for a patent for the same invention. 

This is clear from the language used : 

‘* Nothing in this act contained shall be construed to deprive an original and true 
inventor of the right to a patent for his invention, by reason of Ais having previously 
taken letters patent therefor in a foreign country,” : : 
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Between the Acts of 1836, 1839 and 1870, all foreign countries 
adopted legislation with reference to patents to foreigners, and such 
legislation was published in this country and was obviously before 
the authors of the Act of 1870. 

The foreign patent laws had in 1870 become a matter of public 
notoriety, and were to be found in all public offices, departments 
and libraries In which their presence would be either necessary OF 
useful. They have been complied and published in the United 
States since 1855 (Coryton or Patents, Philadelphia, 1855). Con- 
gress found, and it is permissible to assume that a legislative body 
Wiis acquainted with the state of the law (Reg. rs. Waterford, 9 Q. 
B., 126), and to resort to historical investigation for the purposes of 
interpretation (U.S. es. U. P. Co., 91 U. S., 72: Queen vs. Most, 7 
®. B. D., 251), that nearly every foreign country had made pro- 
vision by its statute law with reference to patents foreign to the 
country by which such laws were passed, and to the rights of patent- 
ees thereunder, and preseribed the duration of home patents there- 
for thereafter taken out. There was, therefore, nothing of novelty 
in the proposition that Congress should, by legislation, make a 
similar provision, with reference to foreign patents, to rights of 
patentees thereunder, and the duration of American patents for the 
same Inventions, 

Therefore, when Congress sought to ascertain what foreign 
nations had done with reference to foreign patents and foreign 
inventors it found that by the laws of England, Austria, Belgium, 
France, the Netherlands, Portugal, Rome and Russia, foreigners 
who had previously to their application for a patent in such case 
taken out letters patent in their own country, had accorded to them 
the privilege of a foreign patent, the term of which could not exceed 
that of the home patent. 

These foreign statutes, when compared with Seetion 25 of the Act 
of 1870, afford intrinsie and persuasive evidence that Congress had 
such laws before it in 1870, and that its intent by Section 25 was to 
make just such a provision touching foreign inventors and foreign 
patents as had been made by other nationalities, and that it 
intended to grant to foreign inventors the same privileges which 
foreign countries granted to American inventors, and to give 
to foreign patentees a right to an American patent which should 
expire when their home patent fell into the public domain. 

It is clear that the legislatures of all countries assumed that the 
existence of a foreign patent would, unless such bar were removed 
by positive law, defeat the right to a local patent. That such was 
the effect of the earlier American statutes both with regard to an 
alien and American inventor has already been shown. That such 
was also the effect in other countries is shown by the statutes quoted 
in Coryton. Both Congress and the foreign legislatures were seek- 
ing to accomplish one and the same end, namely, to give to alien 
inventors a right to an alien patent, and to limit the enjoyment of 
such right to the expiration of the home patent, and all adopted 
nearly the same language to attain the same result. 
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All the legislation sought to accomplish two results (1) to give to 
a foreign patentee a right. notwithstanding the fact of the home 
patent, to obtain ina foreign country a patent for that which was 
covered by the home patent ; (2) to make such foreign patent expire 
simultaneously with the home patent, in order that there might not 
be a monopoly in a foreign state which had ceased at home. 

The general legislation of foreign countries, like that of the 
United States of 1836 and 1839. contemplated that a foreigner had as 
matter of fact taken out a home patent, and made provision for that 
contingency by providing, as has been said, that the foreign patent 
should expire simultaneously with the home patent. 

Parliament and Congress alike recognized the fact that the Open- 
ing of new avenues and means of communication, and the existence 
of positive continental laws made it quite probable that a foreign 
and alien patentee would take out Letters Patent not only in his 
own country, but also in various foreign countries, and thereafter 
apply either in Great Britain or in the United States for a patent in 
those countries respectively ; and, in view of that contingency, the 
law of Great Britain and of the United States provided that when 
the foreigner had, previously to his application in the United States 
and Great Britain, taken out patents in other countries than his 
home country, the English patent and the American patent should 
expire with that one of the patents foreign to these countries which 
should first expire, fo the end that whenever the patentee’s rights 
failed abroad they should fail also in Great Britain and the United 
States. 

All the laws were, therefore, thus complete and harmonious in 
their provisions. A home monopoly would not defeat a foreign 
monopoly ; a British patent would not defeat a Belgian patent, and 
a subsequent British patent could not last longer than the previous 
shortest foreign monopoly. 

It is also evident that no nation has been so unjust to the home 
citizen as to say in ifs legislation that the home patent should cease 
and determine during the life of a foreign patent. The intent mani- 
fested in all the laws is, that the home patent is to remain in force 
until the only foreign patent, if there were but one, had actually ex- 
pired, and if there were more than the one foreign patent, then that 
the home patent should remain alive until one of such foreign patents 
had actually fallen into the public domain. 

No government has made a distinction in the life of the home 
patent by providing that where there was but one foreign patent, the 
home patent should expire, together with the foreign patent, and 
when there was more than one foreign patent, then that the home 
patent should expire before some one of the foreign patents had 
actually expired and fallen into the publie domain. 

With this resumé of the Statutes of the United States and this 
historical illustration drawn from the existence and language of the 
foreign laws, it is quite evident that the legislation of all the coun- 
tries had but one and the same object in view, namely, to provide 
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that a foreigner should not be debarred of his right toa patent by 
the simple fact of the existence of his previous home patent. 

Under this statement of the actual language of the positive stat- 
utes of the various countries it would seem to be clear that each 
country in succession was legislating of and concerning foreign 
patentees and not of and concerning its own inventors. It was not 
the policy of any country, as evidenced by the statutes last above re- 
ferred to, to prevent a home inventor from obtaining as many foreign 
patents as he could. Home legislation could neither prevent nor fa- 
cilitate his obtaining a foreign patent. His right to a foreign patent 
depended upon the foreign law, and, therefore, when the law speaks 
of patents ‘‘ obtained abroad” it is not speaking of home inventors 
and of their rights, but is speaking of foreigners who have already 
applied in the foreign country, perhaps of their domicile or else- 
where, and obtained a foreign patent, which they seek to repatent in 
the country whose legislation uses the phrase, **‘ patented abroad,”’ 
or its equivalent. 


An inventor's rights for all purposes of his pro- 
tection accrue on the filing of his application. 


Section 4886 confers upon an inventor a right to obtain a patent 
for his invention, and Section 4893 makes it, if the Commissioner 
discovers no reason why the patent should not be issued, the impera- 
tive duty of the Commissioner to issue a patent therefor. The lan- 
guage is **shall issue a patent therefor.” In the same case of Gayler 
vs. Wilder (supra), the Court said: ** The discoverer of a new and 
useful improvement Is vested by law with an inchoate right to its 
exclusive use;*” and this inchoate right to a patent is recognized in 
the statute and in the authorities. 

Further, if the right of the applicant to his patent be not abso- 
lute, as it is contended that it is, upon filing of an unobjectionable 
application where the only further duty of the Commissioner is one 
which the law says he shall perform, then certainly at some other 
time the right of the inventor to the patent becomes fixed beyond 
possibility of defeasance hy subsequent acts. ‘The statute seems 
clearly LO indicate when this night (Lloes become sO) fixed. That an 
inventor, as such, has a 7/g/é to obtain a patent is further shown by 
the language of Section 4806, which provides that if the inventor die 
before a patent is granted, ** the right of applying for and obtaining 
the patent shall devolve”’ on his representatives, Section 4885 pro- 
vides that *‘ every patent shall bear date as of a date not later than 
six months from the time at which it was passed and allowed,’’ and 
Section 4897 provides for the renewal of applications for a patent 
within a specified time after the allowance of the original application. 

It therefore appears that the inchoate right to a patent becomes 
an absolutely vested right on the passing and allowance of the appli- 
cation, and nothing which occurs thereafter and subsequently can 
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defeat such vested right ; certainly not any delay in the Patent Office, 
™ as was said in Jones vs. Sewell (6 Fisher, 356): 


‘Delays in the Patent Office which an inventor cannot prevent will not impair his 
title to his invention.” 


This was reiterated in Adams wos. Jones (1 Fish.. 530). in which 
Mr. Justice GRIER said : 

‘The delay afterward interposed, either by the mistakes of the public officers, or the 
delays of Courts, where gross laches cannot be imputed to the applicant, cannot affect his 
rights; * * * Jnvolunt: ary delays not caused by the laches of the applicant should not 
work a forfeiture of his rights.’ 


In Root vs. Ball (4 MeLean,. 177) the Court said: 


‘*Independently of the statute, the plea would have been bad as the application fora 
patent must protect the right of the inventor, and the delay, which may occur in the 
Patent Office in making out the patent, cannot operate to the injury of the applicant, 


Section 4887 cannot properly be construed as 
meaning “previously to the American Pat- 
ent; so to construe it would open the door 
to fraud and unintended hardship. 


If such construction is given to the section, then the rights of an 
independent American inventor and of his innocent assignee are 
placed beyond his control and beyond the protection of the 
law. secause if, after a domestic inventor has filed his appli- 
cation here, an independent foreign inventor should obtain a 
patent abroad before the grant of the American patent, the 
domestic patent would be limited to the life of the foreign 
patent, because the patent granted here would be ‘‘for an inven- 
tion which has been previously patented in a foreign coun- 
‘try.’ The fact that a domestic inventor had made his invention 
long prior to the Jnvention of the foreign patentee, would not under 
this interpretation affect the question. No one could reasonably 
contend that this was the meaning of the section, and yet such result 
would follow from such interpretation. It could hardly be forcibly 
argued, that while other sections of the act protect an American 
inventor against foreign publications or patents, provided his inven- 
tion antedates their publication, and the life of his patent is in no 
way affected by such publications, the accident of an independent 
foreign patentee procuring a patent pending the application and 
grant of the domestic patent, would limit the life of the latter to the 
term which the foreign patentee had obtained. 

Again, if, after the domestic inventor had filed his application, a 
person knowing of the invention should fraudulently obtain a patent 
in his own name abroad, and before the American patent was issued, 
the American patent would be limited to the life of such foreign 
patent, because, again, the American patent would be “ granted for 
an invention which has been previously patented in a foreign 
country.” It could scarcely be contented that this is the law, especi- 
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ally in view of Goodyear Co. vs. Willis (7 O. G., 41); Kendrick os. 
Emmons (9 O. G., 201). 

If an American inventor assigns his application to a bona fide 
purchaser for value, as is authorized by Section 4895 of the Revised 
Statutes, and while he is proceeding to procurea patent for seventeen 
vears, the inventor sells his right to a patent in Norway, where a 
patent is granted for ten years only, and the Norway patent precedes 
the American patent, then the home assignee would, if this unjust 
construction of Section 4887 is to prevail, be deprived, without fault 
of his, of seven vears of his American monopoly. 

If Section 4887 is to be interpreted as making the date of the 
American patent the pivotal date, and not the date of the application 
therefor, then the American inventor is subordinated, and without 
any concurrent act of his own, to the delays in the Patent Office, to 
the superior diligence of foreign patent offices, to the possible effect 
of fraud, and to the accident of e foreign patent, with which he was 
not in privity, being issued for an invention made after his appli- 
cation. | 

It is not believed that it was the intention of Congress to subordi- 
nate the rights of the American applicant toany of these contingencies. 
Moreover the doctrine that the filing of the application fixes and 
determines the rights of the applicant seems to find corroboration and 
support in the doctrine which has been judicially declared to be 
applicable to applicants for patents for lands. 

Patents for lands have been repeatedly treated by the Courts as 
analogous to patents for inventions (Philadelphia os. Stimson, 14 
Peters, 459; Rubber Co. vs. Goodyear, 9 Wall., 788; Mowry os. 
Whitney, 14 Wall., 484: Woodworth os. Hall, 1 Wall., 395; Hughes 
vs. United States, 4 Wall., 232; United States os. The Am. Bell Tel. 
Co., 45 O. G., 1311). 

The law is well settled that when an applicant for a land patent 
perfects his application, his right accrues and vests, and cannot be, 
affected by subsequent events. ‘This is shown by the language of the 
Court in Stark vs. Starrs (6 Wall., 417), which said: 

‘* Before the passage of this act, the claim of the defendant Stark had been surveyed 
and the required proof of his settlement and continued occupation and residence made, and 
such steps had been taken as to perfect bis right to a patent. The right to a patent once 
vested is treated by the Government as equivalent to a patent issued. When, in fact, the 
patent does issue, it relates back to the inception of the right of the patentee so far as may 
be necessary to cut off intervening claims.” 

Can any good reason be assigned under the latter half of Section 
4887 why a similar rule should not be applied to an applicant for a 
patent for an invention? Has any such reason been yet assigned ? 
As it is conceded that the section required judicial construction, why 
interpret it as taking away the right of protection which is by See- 
tions 4886, 4899, 4920, 4923, the first half of 4887, and the general 
rule above referred to? Would it be judicially a satisfactory reason 
for such interpretation that the ambiguity of the language justifies 
it. If there be such ambiguity, why not resolve it so that it shall be 
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in harmony with the other portions of the law, and protect the inven- 
tor and not the infringer / 

The argument may be reinforced by further considerations. 

1. It is evident from Section 4886 that the Commissioner cannot 
lawfully refuse an American patent by reason of a pre-existing foreign 
patent, unless such foreign patent were issued ‘‘ before the American 
invention or discovery.”’ 

2. It is equally evident that an infringer cannot attack the validity 
of an American patent by reason of a pre-existing foreign patent un- 
less he produces a foreign patent issued prior to the American inven- 
tion or discovery. 

Hence, these are two instances in which a foreign patent is without 
significance unless it preceded the American invention or discovery. 

This question then recurs, whether Congress meant in the third 
instance in which it alludes to a foreign patent to give to it the effect 
of defeating an American patent, which effect it had denied in the 
other two instances. 

‘Two classes of inventors are provided for by the statute. First, 
those where a patent is sought by an applicant having at the time no 
patents on his invention either in this or in foreign countries, and his 
rights are fixed under Section 4886. Second. those under Section 
4887, which deals with the case of an applicant who has made an 
invention abroad and who at the time of his application here has 
already patented it abroad. The clear meaning of this latter section 
is that that fact shall not debar him from obtaining a patent here, but 
that his American grant shall be a limited one, commensurate in life 
with that of his existing foreign patent. 

This section, moreover, clearly contemplates the condition of 
affairs existing at the time when the application is filed in the office 
here. ‘‘ Proviously patented” clearly means patented previously 
to the application. 

There is no restriction upon the right of an American patentee 
after the grant of his patent from patenting his invention abroad if 
he can do so. Nor is the life of his domestic patent in any way 
affected by his so doing. It cannot in reason be supposed that the 
accident of his applying for and obtaining a foreign patent interme- 
diate his domestic application and the domestic grant introduced a 
new policy in legislation. Such a difference would be utterly with- 
out reason, and had such been the intention of Congress it would 
have been clearly expressed. And yet if ‘* previously patented ”’ 
means previously to the grant, and not previously to the application, 
there would be this absurdity in the law, that if twenty-four hours 
after the American patent was issued a foreign patent was granted 
to the same inventor it would have no effeet whatever on his 
American patent; whereas, if the foreign patent, though applied for 
later than the American application issued twenty-four hours before 
the American patent, the lifeof the American patent would determine 
with that of the foreign grant. 

The policy of Section 4887 is very clear. While it gives toa 
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foreign patentee the right to obtain a patent in this country, it was 
designed to prevent the continuance of a monopoly here when the 
invention had become public in his owncountry. The object of Con- 
gress was not in any way to shorten the life of the American patent, 
or to grant a less term than seventeen years here; provided, always, 
that Americans stood on an equal footing with foreigners; that is, 
that we were not to be burdened with the monopoly after it became 
open abroad. If it were protected there for seventeen years, the 
patentee was at liberty to enjoy his seventeen years here, but Con- 
gress appreciating the fact that in many foreign countries the paten- 
tee could enjoy «a monopoly for more than seventeen years, either by 
the general liw of those countries or through special enactments, in 
making the life of his patent here co-extensive with the life of his 
foreign patent provided that *‘in no case shall it be in foree more 
than seventeen years.” 

Congress has always studiously protected the rights of an Amer- 
ican inventor from possibility of injury from acts abroad—unless 
such acts transpired prior to one of two dates—either the date of the 
invention or the date of the application. It will, therefore, be a new 
departure if Congress has intentionally provided that any act subse- 
quent to the one or the other of those two dates, shall terminate the 
life of an American patent. 

Two instances have already been given in which the foreign act is 
required to precede the invention. There are many other instances 
in which the foreign act is required to precede the application. 

The statute of 1793 required the act in order to defeat the patent 
to have transpired ** before the application.” 

The Act of 1836 required an oath that the invention had not been 
used abroad down to the date * of petitioning,’ which is another 
word for application.” 

The Act of 1836 provided that a foreign patent should not defeat 
an American patent, unless the same had been published within six 
months next preceding * the filing of the specifications and drawings.”’ 

The Act of 1839 provided that the American patent should not be 
defeated by reason of a patent in a foreign country ** more than six 
months prior to the application,’ provided that the same should not 
have been introduced into public and common use in the United 
States prior to the application for such patent. The law remained in 
this condition for thirty-one years, and until 1870. 

lt results, therefore, that prior to 1870 it was not the intention of 
Congress that an American patent should be defeated or limited by 
a foreign patent unless such foreign patent existed either prior to 
the invention or prior to the application. 

The question now recurs whether Congress, by the Act of 1870, as 
incorporated in the Revised Statutes, intended to remove the barrier 
fixed by these dates and to subject an American patent to limitation 
by reason of a foreign patent issued after the American application 
was duly filed. 

[t has already been shown that no such intention was supposed, 
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either by inventors, or by patent solicitors, or by patent officials to 
have been entertained by Congress until the decision in Bate es. Gil- 
lett, published in October, 1882. 

A eareful examination of the revised statutes seems to justify the 
assertion that Congress not oily did not intend to modify the effect 
of the dates of the invention, and of the application, which it had 
previously accorded to them, but, on the contrary, intended to pre- 
serve those dates as the ones beyond which no act subsequently 
occurring could either invalidate or limit the patent. 

By Section 4886 the foreign patent must have been ‘‘ before the 
invention or discovery thereof,’? and the public use must have been 
‘*for more than two years prior to his application.” 

sy. Section 4888 the invertor is required to make ‘‘an applica- 
tion.”’ 

By Section 4892 the inventor is thereafter styled ‘* the appli- 
cant.’’ 

By Section 4893 it is made the duty of the Commissioner ‘‘on the 
filing of the application to issue the patent therefor,’’ unless he finds 
a reason under Section 4886 for not doing so. 

By Section 4894 it seems to be made the duty of the Patent Office 
to facilitate the application so as to have the same prepared *‘* for 
examination within two years after the filing of the application,’’ and 
so to provide a period of two years after the filing of the application, 
within which the Commissioner may examine it. 

By Section 4895 an assignment by an inventor is authorized, but 
in such case ‘*‘ the application must be made by the inventor.’ 

By Section 4899 no innocent manufacturer or purchaser is pro- 
tected unless the manufacture or purchase was made ‘* prior to the 
application by the inventor or discoverer for a patent.”’ 

By Section 4904 the Commissioner is to give notice whenever ‘an 
application is made which would interfere with any unexpired pat- 
ent.’’ 

By Section 4920 the foreign patent to defeat an American patent 
must have been ‘* prior to the supposed invention or discovery 
thereof,’’ and the public use to invalidate must have been ‘* for more 
than two vears before the application for a patent.”’ 

By Section 4923 it is provided that ‘*‘ whenever it appears that a 
patentee at the time of making his applieation for the patent believed 
himself to be the original and first inventor,’’ his patent shall not be 
declared void by reason of foreign user ‘‘if it had not been patented 
or described in a foreign publication.”’ 

It is evident therefore, that up to this point Congress had not 
relinquished its intention of preventing injury to an American in- 
ventor from acts which transpired subsequently to his invention or 
application. 

The inquiry recurs, whether the protection which was afforded by 
both the acts of 1836 and 1839 against all foreign patents which did 
not precede the time ‘‘ of the filing of his specification and drawings” 
and ‘‘ his application”’’ has been intentionally withdrawn by Con- 
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cress, and the American patent for the first time intentionally sub- 
jected to the limitation of a foreign patent issued after the American 
patent was applied for. 

Such a conclusion, in view of a pre-existing intention, of the 
present manifest intention, and of contemporaneous interpretation, 
and of the existence of rights acquired thereunder, ought not to be 
reached to the detriment of third parties, unless within all rules of 
judicial interpretation, such conclusion is inevitable. 

oth the Act of 1870 and Section 4887 use the now familiar phrase 
of ** prior to the application’? as being the date beyond the term 
affixel to which the aat of public use of a foreign patent cannot 
defeat or invalidate an American patent. 

Both the Act of 1870 and Section 4887 require the foreign patent 
to have been ** issued prior to the application,’’ because the ‘* public 
use’ referred to is indissolubly connected with the foreign patent,”’ 
and it is the user of the foreign patent for more than two years 
prior to the application which alone can defeat or invalidate the 
American patent, and, therefore, in order to limit an American 
patent, there must be such a foreign patent as the user of which for 
more than two years prior to the application would defeat the appli- 
cation. 

The mere user abroad without the foreign patent is by Section 
4923 rendered harmless, but when the user here has been under 
foreign patent, then, and only then, if it has extended ** for more 
than two years prior to the application ’’ does such foreign patent 
limit the life of the home patent. 

Under Sections 4886 and 4920 the foreign patent must have pre- 
ceded the invention or discovery. 

Under Section 4887 the foreign patent must have united with it 
in order to limit the American patent, the user thereof in this coun- 
try ‘*for more than two years prior to the application,’ and there 
can be no use of a foreign patent unless the patent precedes the user. 

It would seem obvious, therefore, that the words ‘* previously 
patented in a foreign country,” as used in Section 4887, refer to the 
same patent, the use of which ** for more than two years prior to 
the application” is by the same section to limit or defeat the American 
patent, and not to a patent issued subsequently to the application. 

The construction thus contended for does not require a departure 
from the ordinary rules of judicial interpretation. ‘Thus in Pennock 
vs. Dialogue (2 Peters, 1), the Court, in order to save the rights of a 
patentee against his own previous user, read into the Act the words 
‘by others,’ saving that a literal construction would be absurd and 
unjust, and that ‘there was much reason for the limitation thus 
imposed by the Act.’ 

This reading was affirmed by Shaw vs. Cooper (7 Peters, 319). 

It would seem to be absurd to construe the section as meaning 
that no person should be debarred from receiving a patent, nor 
should such patent be declared invalid by reason of a foreign patent 
not issued before the invention or discovery, and not accompanied by 


32 


two years’ prior use here, and at the same time to hold that a foreign 
patent, issued after the invention and discovery here, and which had 
never been introduced into use here, should have the retroactive 
effect to invalidate an American patent previously applied for. 

That this construction is the proper one is shown most clearly by 
Section 25 of the Act of 1870, which is printed as one sentence. That 
such sentence is divided into two sentences in Section 4887 is with- 
out legal significance. Under Section 25 it is quite clear that the 
foreign patent, which is to terminate the American patent, must have 
preceded the American application. The last half of the sentence 
means and intends ‘* provided that the same” (/. e., the foreign pat- 
ent just above referred to) ‘ shall not have been introduced for more 
than two years prior to the application, and that the’? (American) 
‘‘ patent shall expire with ihe foreign patent”’ (/. e., with the foreign 
patent first above referred to); thus meaning and referring to the 
same foreign patent as the Acts of 1836 and 1839, 7, e., one before 
the American application. 

The same construction was meant and intended by Section 4887, 
in which the words ‘‘first patented in a foreign country’; ** prev- 
iously patented in a foreign country,’ and ** foreign patent,” all 
refer, asin the Act of 1870, to the one and the same foreign patent. 

Again. On the 25th of May, 1883, the Canadian Legislature, as has 
been said, passed an Act (p. 63), which repealed Section 17, of the 
Patent Act of 1872, and substituted therefor a new Section 17 which 
contained among other things as follows: 

" Every patent heretofore issued by the Patent Office in respect of which the fee re 
quired for the whole or for any unexpired portion of the term of fifteen years, has been 
duly paid according to the provisions of the now existing law in that behalf, has been and 
shall be deemed to have been issued for the term of fifteen vears, subject in case a partial 
fee only has been paid to cease on the same conditions on which pate nts hereafter issued 
ure to cease under the operation of this section.” 


The 34th Section (p. 12) of the Patent Act of 1872, preseribes the 
fees to be paid on procuring an extension of a patent from five to 
fifteen years at 840.00, and makes the same payable to the Commis- 
sioner before an application for such extension shal] be enter- 
tained. The two extensions (pp. 30 to 32) having been granted, 
afford evidence that the fee for such extension had been theretofore 
duly paid as required by the Act of 1883. 

The next question, no point of which has been decided in this 
Court, is whether under Section 4887 the Bate patent expired at the 
end of five years from January 9th, 1877, the date of the Canadian 
patent. By the law of Canada, as we have seen, Mr. Bate had an ab- 
solute right upon payment of a certain fee to prolong his patent for 
fifteen years from the above-mentioned date, and the law being a 
necessary part of the contract the patent itself is under the Act of 
1872 a patent for fifteen years at the absolute will of Mr. Bate or his 
assignees intitle. Our position thereupon is, that if it had been neces- 
sary for Bate’s American Patent to have expressed the precise state 
of things in Canada, it would have said that it should expire at the 


end of five, ten or fifteen years, as Mr. Bate, in his absolute right, 
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might determine. If it be said thut a somewhat definite term is 
intended to be ascertained at the very moment of issuing a patent, 
then the term should in favor of a patent be construed to be fifteen 
vears, with a defeasance in the power to enforce the patent privilege 
in case of non-payment of the fees, rather than aterm of five years, 
That this is the true construction of the Canadian law and the true 
meaning of the grant has been declared by the highest authority in 
Canada, the Parliament, which, in 1883, passed the new and revised 
Section 17 (p. 63), which we have cited above. That the Canadian 
Parliament has power to construe and act even in a mode, which we 
should call retrospective, cannot be denied... They are the highest 
court as well as the highest legislative body in this respeet, and in a 
ease Which is printed with the record (p. 104) the Court of Queen's 
Bench has held that Parliament had power to reverse the decision of 
the Privy Council by a retroactive statute and to make its own 
adjustment of the costs. So also the Superio: Court for Lower Can- 
ada, in passing upon this very patent, in a judgment, which is 
printed in the record \}?. ov). Uses these words: 

‘And it is further adjudged and declared that the said patent of the 9th day of January, 
INS7, was legally issued, and the said patent and the renewals thereof have been obtained 
legally, and far from being null «4 énitio the said patent Las never ceased to be since the 
issuing thereof and is still in full force, vigor and effect through the renewal of the 12th of 
December, 1881, and as moreover declared by the Statute of 1883 (46 Victoria, Chap- 
ler 19)." 

Not only because it was renewed, but by virtue of the act, it 
declares it had always been a patent for fifteen years. 

The question of fact as to what was the duration of the Canadian 
patent and at what time it could properly be said to have expired is 
in Canada a question of law, and has there been decided by Parlia- 
ment and by the Court, and is proved, moreover, by the affidavits of 
two learned gentlemen duly annexed to the record. Upon such a 
point our statute and our Courts must follow the foreign interpreta 
tion because, by the very terms of the statute, the duration of our 
patent is to depend on the duration of the foreign patent and in any 
question of doubt that foreign question must necessarily be referred 
to those who made the law and granted the patent in question. 

In one aspect afid under the first contingency provided by Section 
4887, for limiting the duration of an American patent, the question 
involved is one of fact. The language of the section is: 

Every patent granted for an invention which has been previously patented in a 
foreign country shall be so limited as to expire at the same with the foreign patent.” 

This would seem to mean that the question involved is one of 
fact and which would be for submission to the jury under proper 
instructions were the action at law, viz., Has the foreign patent ex- 
pired ¢ The statute seems to imply an absolute expiration of the 
foreign patent and not a potential one. It seems to intend that the 
invention secured by the foreign patent shall by the actual expiracy 
of the foreign patent have fallen into the public domain. 

There never was a moment under the Canadian law when Bate’s 
invention fell by the law into the public domain. That act of 1872 
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under which the patent was issued gave an absolute right for the 
extensions of time which were granted, and it required at least one 
of such extensions of time to be asked for and granted before the 
hour of the expiration of the original five years. That was done In 
this case and therefore Bate’s Canadian patent has not yet expired 
and therefore there can be no evidence adduced from the foreign law 
that Bate’s foreign Canadian patent has expired so as thereby to 
terminate the life of his American patent. The possibility that it 
might have expired at the expiration of the first five years is not 
made by Section 4887 a factor In determining the question of fact 
whether such patent has actually expired. If it has not actually 
expired then under Section 4887 the feet that it might have expired 
is without logical consequence. 

If these views thus presented are sound, it would seem to result— 

Ist. That the Canadian patent, having been applied for and issued 
aiter the filing of the American application, cannot legally affect the 
duration of the American patent. 

2d. That the Canadian patent had not expired at the commence. 
ment of this suit, and has not yet expired, and does not therefore 
terminate the existence of the plaintiff's patent, or his right to main- 
tain this suit thereon. 


Wan. M. Evarts, JOHN LOWELL, 
RYCHARD N. DYER, (. A. SEWARD, 
Mit hk. [anak of Counsel. 


December, 1888. 
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UNITED STATES SUPREME COURT. 


Tur BATE REFRIGERATING COMPANY. 
Appellant, 


Os, 


Grorce H. HamMuMonpn & Co. 


SUPPLEMENTAL BRIEF FOR APPELLANT AS TO THE PATENT LAw 
OF CANADA. 


In addition to the position taken in the independent brief, that 
the term of a foreign patent is to be determined as well by the for- 
eign law which authorizes the monopoly, as by the parchment grant 
which evidences it, and that such foreign law is not a question of 
law but a question of fact to be determined upon evidence, some 
further suggestions are to be made with reference to the laws of 
Canada as involved in the present case. 

In acting upon foreign laws the Courts make no distinction be- 
tween written and unwritten laws, and in so acting the Court also 
receives with the foreign laws the foreign interpretation, which is 
unwritten law, and does not distinguish the written foreign interpre- 
tation from the unwritten foreign interpretation (Bishop on Written 
Laws. See. 105). 

The construction which is placed by foreign tribunals upon 
foreign laws is, by reason of comity, and upon other well-settled 
principles of jurisprudence, received is controlling (Jessup rs, 
Carnegie, 80 N. Y., 441; Leonard vs. Columbia Co., 84 N. Y., 48). 

The point was clearly stated in Hoyt vs. Shelden (8 Bosworth, 
302) by Justice Woodruff, as follows: 

‘“ But we are not without the aid of interpretation given to this statute by the Courts 
of New Jersey. I need hardly say that the exposition of her Courts is to be taken by us 
as conclusive. It is the voice of the State herself speaking by the authorized expounders of 
her own laws, and their interpretation is, we apprehend, to be received with the same force 
as if that interpretation was incorporated in the statute in terms.” 

The question of the interpretation of foreign law is a question of 
fact, and is not what is the just and true interpretation, but what is 
the actual interpretation of the statute by the foreign tribunal. 
And, as was said in Ingraham vs. Hart (11 Ohio, 256): 

‘‘The existence of a law of another State isa question of fact triable by a jury, and 
provable, if necessary, by witnesses.”’ 
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In Holman vs. King (7 Met., 388) the Court said : 


‘The Court was requested to decide authoritatively what was the law of the State of 
Georgia as to the matter in issue. This the Court declined to do, and the question was 
left to the jury to decide as a fact, with such instructions to assist them in ascertaining and 
applying the law us were deemed proper, and to which there was no objection. — hat 
foreign laws, whether written or unwritten, are to be proved as facts is well established 
The only difference is as to the mode of proof. (Mostyn vs. Fabrigas, Cowp., 174 ; Male vs. 
Roberts, 3 Esp. R., 164; Millar 7s. Heinrick, 4 Campb., 155 ; Haven vs. Foster, 9 Dick, 
130.) And the same rule of law is applicable to the construction of foreign statutes. The 
question for the jury to decide was, what had been the construction given to the statute as 
to this case by the Court in the State of Georgia.” 

Turning now to the Canadian law, and it appears that by the 
original Constitution of Canada authority was given to the Parlia- 
ment of Canada by the Home Parliament to enact general laws, and 
among others, laws relating to ‘* Patents of invention and discovery.”’ 

Under this power the Canadian Government passed the Patent 
Act of 1872, under which the legal term of Letters Patent was fixed 
at fifteen years, and under which the patent in question to Bate was 
issued, and which patent purported to have been issued for a period 
of five years, from and after January 9th, 1877. 

By the Act of May 25th, 1883, the Parliament of Canada con- 
strued the Patent Act of 1872, and in so doing enacted that: 

‘** Every patent heretofore issued by the Patent Office, in respect of which the fee re 
quired for the whole or for any unexpired portion of the term of fifteen years has been 
duly paid according to the provisions of the now existing law in that behalf, has been and 
shall be deemed to have been issued for the term of fifteen years, subject, in case a partial 
fee only has been paid, to cease on the same conditions on which*patents hereafter issued 
are to cease under the operation of this section.” 

The present Bate patent comes within this Act of the 25th of May, 
1883, and its original term is therefore declared by that Act to have 
been fifteen years. If this declaration by the Canadian Parliament 
is binding upon the American courts, then the Bate patent has not ex- 
pired and will not expire until the expiration of the fifteen years from 
January 9th, 1877. Is there any solid reason why this Act of the 
Canadian Parliament of 1883, construing its Patent Act of 1872, 
should not be received by this Court as controlling / 

The answer to this question involves two considerations; first, 
with reference to the powers of the Canadian Parliament, and, see- 
ondly, as to the effect to be given to the exercise of such powers by 
the judicial tribunals of a foreign country. 

All the elementary writers concur in the existence of a power in 
the British Parliament to pass such laws as it pleases, and as to the 
binding character of such laws when passed. In Hollin’s Jurispru- 
dence (p. 301) it is said: 

. ‘*The sovereign power of the State as thus ascertained is omnipotent. Since it is the 
source of all law its acts cau never be illegal. As little can they be, strictly speaking, un- 
constitutional. The latter term is properly applied only to characterize an act of inferior 
political authority in excess of its delegated powers. Thus a statute passed by the Con- 
gress of the United States may be unconstitutional because the sovereign people has em- 
powered the President and Congress to legislate only subject to certain reservations, and 
has entrusted to the Supreme Court the duty of deciding whether any giver enactment is 
or is not made in pursuance of the restricted powers thus delegated. “But the authority of 
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the Queen, Lords and Commons in England is fettered by no such limitation. An act is, 
strictly speaking, never unconstitutional unless it is also illegal, and can never be either if 
it is the act of the sovereign power.” 

In Anson’s Law and Custom of the Constitution (p. 208) it is 
said : 

‘The most prominent and perhaps the most important function of Parliament is legis- 


lation. Its control over every rule of conduct which it may choose to take in hand is direct 
and absolute. Given a certaia correspondence with public opinion, and Parliament is om- 
nipotent. From it there is no appeal save to the Electorate, and the Crown only can make 


Parliament could recast the framework of the executive which it is ge nerally 
The courts of law will not venture to consider whether these enact- 
They will only endeavor, when required, to ascertain what those 


that appeal. 
content to criticise. 
ments are advisable. 
enactments mean.” 


Blackstone (1 Com., 161) uses this language : 

‘The power and jurisdiction of Parliament, says Sir Edward Coke (4 Inst., 36), 
transcendent and absolute that it cannot be confined cither for causes or persons within any 
bounds. It hath sove reign and uncontrollable authority in the making, confirming, enlarg 
ing, restraining ating, repealing aud expounding of laws concerning matters of all 
possible denominations, ecclesiastical or temporal, civil, military, maritime or criminal. It 
can, in short, do everything that is not naturally impossible. So long, therefore, as the 
English Constitution lasts, we may venture to affirm that the power of Parliament is abso- 
lute and without control.” 
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Our own courts (Salters os. Tobias, 3 Paige, 344) when speaking 
of this power say : 

‘In England, where there is no constitutional limit to the powers of Parliament, 
declaratory law forms a new rule of decision, and it is valid and binding upon the Courts 
not only as to cases which may subsequently oceur, but also as to pre-existing and vested 
rights.” 

This power in Parliament of passing what Blackstone terms 
‘expounding laws,’’ and what are elsewhere termed ‘‘ declaratory 
laws,’ appertains to Parliament, which, in all such matters, exercises 
its original and constitutional power as a Court, which judicial 
function is stated by Blackstone (Book I., page 161), in language 
borrowed from Sir Matthew Hale, as follows: 

‘This being the highest and greatest Court, over which none other can have jurisdic- 
tion in the Kingdom, if, by any means, a mis-government should in any way fall upon it, 
the subjects of this Kingdom are left without all manner of remedy.” 


This judicial power of Parliament is also stated by Jacob (Law 
Dic., Tit. Parliament) in these words: 
‘*In fine, 
in England.” 
And he cites the language of Coke and Blackstone, above quoted, 
and says that: 
‘The high Court of Parliament is the Supreme 
the making but also for the execution of laws.” 
And he quotes from Sir John Fortescue the declaration that : 


“The high Court of Parliament is so high and mighty in its nature that it may make 
law, and that which is law it may make no law, and the determination and knowledge of 
that privilege belongs to the Lords of P: wliament and not to the Justices.” 

One of the ascribed and universally acknowledged functions of 
this high Court of Parliament is, therefore, ‘‘ to make law, and that 
which is law it may make no law.”’ 


Parliament is the highest and most honorable and absolute Court of Justice 


Court in the Kingdom, not only for 


In passing an ‘‘expounding or declaratory” act, therefore, Par- 
liament is in the exercise of a judicial function which is recognized 
throughout its jurisdiction as absolute and everywhere controlling. 

This judicial power in Parliament to construe its antecedent legis- 
lation is illustrated by Morris os. Mellin (6 B. & C., 454), in which 
the Court admits that a subsequent statute was a legislative declara- 
tionas to the interpretation of a former statute and pursues the same; 
and that this power will be recognized in the Courts of this country 
is stated in the United States os. Freeman (3 How., 364) as follows: 

** And if 1t can be gathered from a subsequent statute in pari materéa what meaning 


the Legislature attached to the words of a former statute, they will amount to a legislative 
declaration-of its meaning and will govern the construction of the first statute.”’ 


It is clear, therefore, that the British Parliament has the power 
to pass declaratory acts, and that its declarations in that regard are 
binding upon the English judicatures. 

Apparently the same power exists in the Legislatures of the 
several States and of the United States. In Satterlee os. Matthewson 
(2 Peters, 412) the Court said: 

‘* This law may be censured as it has been, as an unwise and an unjust exercise . 
legislative power; as retrospective in its operation ; as the exercise by « Legislature of : 
judici ial func tion, and as creating a contract between parties where none previously existe a. 

* If the effect of the statute in question be not to impair the obligation of 
either ms those contracts and none other appears upon this record, is there any part of the 
Constitution of the United States to which it is repugnant ? It is said to be retrospective. 
Be it so. But retrospective laws which do not impair the obligations of parties or partake 
of the character of ex post facto laws are not condemned or forbidden by any part of that 
instrument. All the other objections which have been made to this statute admit of the 
same answer. There is nothing in the Constitution of the United States which forbids the 
Legislature of the State to exercise judicial functions.” 

This plenary power of the British Parliament has been constantly 
claimed by the Colonial Parliaments, and such claim has been main- 
tained and allowed by the Colonial and British Courts (Queen os. 
Riel, Can. Pub. Doc., p. 194; Valin os. Langlois, 3 Sup. Cr., 1; Hodge 
os. Queen, L. R., 9 App. Cas., 117; Queen os. Burch, 5 App. Cas., 
904; City of Frederickton os. Queen, 3 Sup. Cr., 505), and was affirmed 
by the Supreme Court in the Canada Southern Co. es. Gebhard (109 
U. $., 532) in these words: 

‘* There is no constitutional prohibition in Canada against the passage of laws impairing 
the obligations of contracts, and the Parliament of the Dominion had, in 1878, exclusive 
legislative authority over the corporation and the general subjects of bankruptey and insol- 
vency in that jurisdiction. As to all matters within its authority, the Dominion Parliament 
has plenary and legislative powers as large and of the same nature as those of the Imperial 
Parliament. 

The act of the Canadian Parliament in question, therefore, was 
within its constitutional power, and was the act of the Supreme Court, 
and would seem to be as conclusive upon this Court as it was held by 
the Canadian Court in Campbell vs. Bate to be conclusive upon it. 

Itcannot properly be said that to give literal effect to the language 
of this Canadian Act interferes with the vested rights of any Amer- 
ican citizen, and therefore that this Court ought not to give it the 
effect which the Canadian Parliament intended it should have. 


There is no vested right in an American citizen to use a patented 
invention after the expiration of the patent. A vested right has been 
defined to be (Union Co. os. Powers, 4 Bis., 333) ‘‘a fixed and 
established right not liable to be defeated by any contingency.”’ 

The right of an American citizen to use a patented invention after 
the expiration of the patent does not fall within this definition, be- 
cause the rule is well settled that there cannot be a vested right in an 
expectancy based upon the anticipated continuance of general laws. 
A power that authorizes or proposes to give, may also revoke before 
an interest is perfected in a donee (Cooley's Cons. Lim., 358; Mil- 
ler os. Sherburne, 1 N. H., 217; Lightering os. Flanders, 39 N. H., 
304; 1 Kent Com., 455). 

Patent privileges are purely statutory, and the right to use the 
same upon the assumption that the invention will become public 
upon the expiration of the patent is purely a contingent right, and 
as such it has been notoriously interfered with by the legislatures of 
Great Britain and of the United States. Stead es. Cary (1 Mann, G. 
& S., 496) is an illustration that Parliament claims to exercise the 
power of validating a patent so as to cut off the rights of one law- 
fully using the patent in the interval, and that the British Courts 
acknowledge the power. 

The action of Congress in reference to patent privileges, as evi- 
denced in the ‘** Private Laws’ coneerning the patents to Adamson, 
Browning, Eastman, Gale and Jennings, affords conclusive evidence 
that Congress claims the right to extend expired patents by Acts 
passed after their expiration and in so doing not to provide for and 
therefore not to acknowledge any rights as having been vested in the 
interval which Congress was required to protect. 

Under these circumstances, therefore, there is no argument to be 
founded upon alleged vested rights which requires the Court to 
decline to give full effeet to the Canadian Act according to its terms, 
because it would interfere with the rights of American citizens to 
use the invention in question after the expiration of the American 
patent. 

The Canadian Act having been constitutionally passed and not 
interfering with any vested rights ought to receive in this Court the 
same interpretation that it receives in the Canadian Courts. 


WintramM M. Evarts, Joun LOWELL, 
Ricuarp N. Dyer, CLARENCE A, SEWARD, 
Of Counsel. 
Dec., 1888. 
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THe Bare Rerrigerating Company, App'l't, ) 

US, No. 862. 
Grorce H. Hammonp & Company, Appellee. ) 


Suggestions in reply to certain positions taken 
inthe brief filed on behalf of the United States 
Electric Lighting Company and three other 
companies. 


The policy of the patent law is not primarily LO benefit 
the publie, but to stimulate invention. This is evident 
from the constitutional provision which offers the reward 
of a limited exclusive proprietary right. The benefit to 
the public accrues after the expiration of the limitation. 


LI. 


Rule 29 of the Rules of Practice of the Patent Office, 
referred to in the brief of the electric lighting companies 
(p. OU) as showing that the rules of the Patent Ofhice re- 
ferred to in our brief, are not a practical interpretation 
of the statute, only serves to confirm our views. That 
rule gives precedence in the examination to “ applica- 
home F FF ie letters-patent for Inventions for which 
a forelgn patent has already been obtained,” i. Cus before 


the application. 


6c ID 


IIT. 


Under the pressure of recent decisions, and in 1888, the 
Patent Office made a new rule, No. 63, sub-section 4 of 
which accords precedence in the examinations to “ appli- 
cations covering inventions patented or caused to be pat- 
ented, or for which applications have been made by the 


same inventor in foreign countries.” 
TV. 


Under the English law the date of an English patent 
is the date of the provisional specification, and nothing 
which thereafter happens in a foreign country affects the 
grant. 

The American law, for the purpose of a defence to an 
American patent, treats the English patent as issued on 
the date of the enrollment of the complete specification, 
and not as of the date under the English law. Hence, 
the grant under the section of the English patent law of 
L852, quoted in the brief for the electric lighting coMm- 
panies (p. 25) is equivalent to the application under our 
law. Or in other words, the time of grant in the English 
statute quoted in the brief, is the time the inventor first 
appears at the Patent Office, all patents being dated back 
to that time. 

V. 


A foreign patent granted after the filing of the provis- 
ional specification, but necessarily before the enrollment 
of the final specification, has been held not to limit the 
English patent under 15 and 16 Vict., ¢. 83, s. 25, although 
if the foreign patent has expired, the fact may furnish 
a reason for not extending the Mnglish patent, 

The final specification is enrolled six months after the 
filing of the provisional specification. 

15 and 16 Vict., ¢. 83, s. 9. 


In the following CiSCS the forelen prerte nts were granted 
less than SLX months alter the date (2. -€.. filing 7) provis- 
ional specification) of the Knelish patents, but before the 
enrollment of the final specification : 

Winan’s Patent, L. R., 4 P., C. 93. 
Blake’s Patent, L. R., 4 P., C. 535 


V1 


The pohey of the similar provision of the English 


patent law (S. 25 0f lo and 16 Viet., ¢& 83 been stated 
by the English courts. 

The policy of the act. it was said by Sir J.T Coleridge, 
‘is to prevent in the ease of invent is made and 
patented in any foreign country the continuance of a 
monopoly in this country by virtue of any patent sub- 
sequently granted here bevond the time when the dis- 
covery shall have become public prop rty } the foreign 
country.” 


Hills Patent. 1 Moo. P. C. C. (U. S.), 258. 


And Sir W. P. Wood, V. C., satd 


si Now, in looking at section 25, one sees at once that the 

object was to prevent the subjects of this Kingdom trom 
being fettered in their mght to COTMpe! ith each other 
in the production ania manufacture ol litt rent articles, 
when it Wiis Open to foreteners to enter mto such COll1L- 
petition without being fettered by any exclusive rights 
claimed by an inventor or patentee or by an additional 
price which iust be Imposed LL potk thre article in) COLSC- 
quence of the patent right. The object, | sav. is to pre- 
vent the English manufacturer from being fettered while 
the forelgners remain free.” 

Daw v. Eley, L. R., 3 Eq., 570. 

Normant’s Patent, L. R., 1 P. C., 193 

Johnson’s Patent, L. R., 4 P. C., 75. 

Winan’s Patent, ¢d., 94. 


Blake’s Patent, 7d., 535. 
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VII. 


The only diligence which the patent law requires of 
an inventor Is as between him and the United States 
Patent Office and the public, and not as between him 
and the foreign patent office. 


VIII. 


The home and foreign applicant being one and the 
same person, there are no evils to be redressed or pre- 
vented by according precedence to the application or the 
patent. 


IX. 


That the law of 1870 was presumably applicable to 
aliens (see Fisher’s decisions in cases of Mushet and 
Boyer). 

Mushet’s Case, Commissioner's Decisions for 1S70, 
p. 108, Fisher, Commissioner: 


“The intention of Congress obviously was to obtain 
for this country the free use of the inventions of foreigners 
as soon as they became free abroad. This is indicated 
by the use of the phrase ‘first patented, or caused to be 
patented in a foreign country, for it was presumable 
that American citizens would obtain their first patent 
here, while a foreigner would first patent his invention 
in his own country. | 

“The statute was designed to prevent a foreigner from 
spending his time and capital in the development of an 
invention in his own country, and then coming to this to 
enjoy a further monopoly when the invention has become 
free at home. The result of such a course would be that 
while the foreign country was developing the invention 
and enjoying its benefits, its use could be interdicted here: 
while, if the term of the monopoly could be further ex- 
tended here, the market could be controlled long after 
the foreign nation was prepared to flood this country 
with the unpatented products of the patented process.” 
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Boyer’s case, Commissioner's Decisions for 1870, p. 1351, 
Fisher, Commissioner: 

“T was and am of the opinion that the policy which 
Congress plainly declares in this section is that, if a 
foreigner obtains a patent in his own country, and per- 
mits it to expire there, it shall also expire in this country, 
sO that the right to use the invention without lability to 
the inventor shall be simultaneous in this and in the 
most favored foreign nation. “4 It is reasonable 
to suppose that the inventor will follow up his earhest 
patent with the greatest vigor; and that other things 
being equal, he will patent his invention in that country 
where he expects to make the most use of 1t.” 


X. 


One of Fisher’s decisions ts quoted ils showing ad prac- 
tical interpretation by the Patent Office of section 25 of 
the act of 1870. 

Smith & Skinner p. 131, Comr’s Dee,, 1870. 


This decided only that a United States patent should 
not, under his discretion, be extended, if a foreign patent 
had already expired, This deeision was Wn September, 
IS70, and was founded upon the previous decisions in 
cases of Bover and Ward (p. 130), made on the preceding 
day, which reached the same conclusion. The latter are 
bottomed upon the preceding decision in Mushet’s case to 
the same effect. 

These applications were for an extension under the act 
of 1870, which authorized extensions of patents granted 
prior to March 2, 1861. 

The act of 1870 did not make section 25 applicable to 
such extensions. 

Commissioner Fisher thought that it was the policy of 
Congress to apply section 25 to such extensions. 

These three decisions of Commissioner Fisher were spe- 
cifically overruled December, 1870, within three months 
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after they were made, in the cases of Appleby WX Clissold, 
Neville and Putnam, by Commissioner Duncan, who 
granted the extensions, notwithstanding the expiracy of 
the foreign patent. 

Comr’s Dees., 1570, p. 165, 167 and 168. 


Al. 


There is no rule or decision of the Patent Othce which 
contradicts our position as taken in our brief, unless it be 
Rule 63 of ISSS—that the Patent Office has never sug- 
gested that 1t was the duty of an applicant tO CX press his 
intentions, after his American application had been duly 
filed, as to taking out foreign patents, 

The Smith and Skinner case (Comr’s Dee., 1870, }). 
131), already referred to as having been reversed, uses 
this language : 

‘It is immaterial whether the American patent was 
applied for before the foreign patent or not.” 


This was said in reference to the efleet Upon the right 
to an extension of the fact that a forelgn patent for the 
same invention had actually previously expired. It was 
not sail with reference to the date of the expiracy of an 
American patent by reason of a foreign patent. The 
latter question was not before Commissioner Fisher and 
was not decided. 


XII. 


The three decisions of Fisher, Leggett, and Marble 
cited against. us, as to the policy of the law, have no 
bearing. 

Tucker v. Davis simply held that parole evidence, as 
to the date of the actual production of an invention in 
a foreign country, was inadmissible. 

Bell v. Brooks holds the same point, citing Tucker 2, 
Davis. 


-, 


Ex-parte Boyer, is has been shown, treated solely of the 
right to an extension. 

Wm. M. EvaArts, 

JOHN LOWELL, 

C. A. SEWARD, 
RicHarp N. Dyer, 
PauL H. Bate, 

Of Counsel for Appellee. 
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SUPREME COURT OF THE UNITED STATES. 
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GEORGE H. HAMMOND & CO., 
Appellee. 


NOAH DAVIS, 
Of Counsel. 
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Supreme Court of the anited States 


THE BATE REFRIGERATING Co.. 
Lppellant, 


(GEORGE H. HAMMOND & Co.. 


lppellee. 


Brief on behalf of Edison Electric Light 
Company. 


The patent laws of the United States long prior to the 
enactment of the statutes under construction in this 
case, had created a system under which inventors might 
inake original applications, and thereby entitle themselves 
to receive patencs, on establishing certain facts necessary 
to be averred in such applications. Under that system, 
when an American inventor presented his application for 
a patent in conformity to the requirements of the 
statutes, and to the rules of procedure established by the 
Commissioner of Patents, his rights were fixed by the then 
existing facts upon which the Commissioner was to pass ; 
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and the determination of such rights depended upon his 
status at the time of presenting and filing his applhi- 
cation as an original inventor of a novel and useful in- 
vention which had not been patented elsewhere. When- 
ever delay occurred in the official action upon his applica- 
tion, the inquiry always remained the same as though 
such action were prompt and immediate; and it wholly 
related to the rights of the applicant as an original in- 
ventor of an unpatented invention at the time of filing 
his application. Official delays could not impair 
his rights whenever the Commissioner finally adjudicated 
the elementary questions of novelty, usefulness and prior- 
ity at the time of presenting his application, in his favor. 

This system has continuously remained tn full vigor and 
operation, and under it Mr. Bate, as an original American 
inventor, made his application, and received the patent 
now in controversy. It is not contended nor disputed but 
that he was entitled to a patent as a domestic cnventor 
first applying for a patent in the United States ; but, that 
a subsequent incident occurred long after, and while his 
application was pending, sub judice, which so changed his . 
rights as to limit the duration of his patent to five years 
instead of seventeen years. 

Whether that incident had any effect whatever upon his 
rights depends wholly upon the construction of statutes 
enacted long after the creation of the system under which 
his application was made. They are statutes relating to 
another class of inventors, who could make no application 
fora patent in this country under the system existing 
before their enactment, and could acquire no rights what- 
ever to protection by patent, under our laws. 

The Congress therefore set about the enactment of laws 
for their relief. They were foreign patentees or persons 
having patents for inventions already granted by foreign 
countries. They came to Congress asking an act of special 
grace for their relief, and Congress set about its legislation 
with that view, and clearly with no intent to impair or in 
any wise affect the rights and privileges of the other class 
—the domestic or home applicants—-under the system 


established for them. lt was not hecessary to do so for 
any of the purposes of the relief asked for by the foreign 
patentees; and no other class needed or called for the grace 
or comity. 

The first act was passed in 1836. It provided that 
‘* Nothing in this act contained shall be construed to de- 
‘“ prive an original and true inventor of the right to a 
‘* patent for his invention by reason of his having prev. 
‘* ously taken Letters Patent therefor in a foreign country, 
‘‘and the same having been published at any time within 
‘‘ six months next preceding the filing of his specifications 
and drawings.” 
This innovation had manifestly a single purpose. There 
was no intent in any degree to affect the rights of an 
original applicant for a patent in this country, and especi- 
ally not to impair such rights as should accrue to him on 
the filing of his application. On the contrary, it intended 
to make a footing for a new class of applicants, that is to 
say, a class who “previously” to filing an application 
here, or to the filing of their *‘ specifications and draw 
ings ” (touse the language of the statute which are equiva- 
lent words), had taken out Letters Patent in a foreign 
country, and had published the same at any time within 
six months next preceding the filing of the specifications 
and drawings in this country. It seems an absurdity to 
say that this section has any application whatever upon 
the rights of a domestic inventor who had filed his appli- 
cation under our laws, having then no foreign patent for 
his invention. | 

This provision let in a narrow class of foreign patentees, 
and it shows the caution with which Congress approached 
the subject, and the care taken not to affect domestic ap- 
plicants for novel patents under our own system; and 
doubtless it tends to show that Congress meant to preserve 
the time of application as the point of time at from which 
the rights of applicants should be determined. 

The next act was that of 1839. That act also has a 
single manifest purpose, to wit, to remove more broadly 
the barrier against foreign patentees. Up to that time all 
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such patentees who had obtained their foreign patents, 
except the narrow class who should file applications within 
a limited period, to wit, six months after taking out such 
patents in a foreign country and publishing the same, 
were still debarred from applying for patents here. This 
Act of 1839 so extended the grace, that no foreign pa- 
tentee should be *‘ debaurred” because he had taken out his 
foreign patent more than six months prior to his applica- 
tion here, ‘‘ provided that the same shall not have been in- 
troduced into public and common use in the United States 
prior to the application for such patent; and provided also 
that in all cases such patent shall be limited to the term 
of fourteen years from the date of publication of such 
foreign Letters Patent.” 

In this act also is seen the sedulous intention of Con- 
gress to keep prominent and preserve the date of application 
here, asa controlling point of time. The time of receiv- 
ing the foreign patent is by this act made immaterial, 
The controlling circumstance is that the thing patented 
shall not have been introduced into public or common use 
in this country prior to the application here for a patent. 
The patent issued tv such an applicant is limited to four- 
teen years from the date or publication of the foreign 
patent. 

Nothing can be more manifest than that this act had no 
effect upon ouc domestic applications for non-patented 
inventions. soth classes stood and continued to stand 
upon different footings, each controlled as to its rights by 
the applications filed; hor can anything be plainer than that 
an American inventor who first filed his application 
for a domestic patent could not be affected or limited 
as to his rights to a_ patent here, if while his 
application was sub judice he sought also to pro- 
tect his rights as first inventor in a_ foreign coun- 
try, and succeeded by an earlier adjudication in ob- 
taining a patent there. The language of the Act of 1839 
could not in such a case be distorted to his prejudice, for 
most clearly it could not be applied to his application pre- 
viously made, or to disturb the status thereby acquired. 


The section is limited hy the force of the ,words ** such 
patent ” twice repeated, and their immediate relation to 
the words ** prior tothe application,” and the connection of 
that phrase with the preceding sentence to which it isa 
provisional exception. 

The next Act is that of 1870 (sec. 25). 

In this, also, the purpose of Congress seems manifest. It 
is to make further special provision for inventors who are 
foreign patentees, coming hither, as such, to make appli- 
cation for patents under our laws. They must come in 
under their stafus as foreign patentees, and can come in 
under no other. To give them rights under our laws it was 
thought neither necessary nor wise to do anything that 
should affect or prejudice the home inventor who has ap- 
plied under the system applicable to his class, and whose 
application is sub judice as such. This section also has 
no aim other than to provide for and further regulate the 
rights which may be acquired by the patentees of foreign 
governments, who come here as such asking for the privi- 
lege to become patentees of the same invention, under our 
laws. ‘They must show to our authorities their status 
of foreign patentees, as the prime ground of their applica- 
tion under this act. They must show also, not only the 
fact that thev are such foreign patentees, but the time 
when they became such, and that their patented article 
has not been introduced by thenselves or any one Into 
public use in the United States for more than two years 
prior to the application; and on establishing these facts 
they may take a patent for the foreign patented inven 
tion which shall expire at the same time with the foreign 
patent, or if there be more than one such patent at the 
same time, with the one. having the shortest term to run, 
but in no case to run more than seventeen years, which 
was then the ultimatum of our own patents. 

Sec. 4887 of the Revised Statutes is a revision of the Act 
of 1870 (sec. 25), with changes of verbiage doubtless in- 
tended to simplify the meaning of the section revised. 

[t is now the controlling statute; but it is to be consid- 
ered in the light of the preceding acts with which it is 
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inp ri materia. In considering this section, if 1s not to 
be forgotten that the purpose of all these enactments was 
not to legislate for or against domestic inventors who ap- 
ply in the first instance under the pre-established system 
of this country for the protection of inventions seeking 
first patents here, but to enact a system of privileges, con- 
ditions and limitations under which foreign inventors who 
have already taken patents abroad can come in as such 
and secure the protection of patents granted under our 
laws. No language of an act properly applicable to such 
a subject and purpose, however general in its forms of ex- 
pression, should be imported into former general laws af- 
fecting other classes, merely because its general form of 
expression might, if so imported, be applicable in form to 
such classes. 

Great injustice might result from adopting such a rule 
of construction, and courts will not do so unless con- 
strained by clearly manifest legislative intent. 

On the contrary, such general language should be 
limited to the specific intent, especially when the act has 
the manifest purpose to bestow privileges upon a class 
who cannot take them under the general laws, nor take 
them at all except under the conditions and restrictions 
imposed by the act plainly adapted to apply to such patents 
as the section permits to be granted. 

Now, if cannot be doubted that sec. 25 of the Act of 
ISTO, and sec. 4887 of the Revised Statutes, have their 
primum mobile altogether in the removing of the bar 
against the granting of a patent under our laws to a _ per- 
son who has “‘ first patented or caused to be patented in a 
foreign country ” the invention which he makes applica- 
tion to have patented in this country, and to provide that 
such patented invention, ‘‘ unless the same has been in- 
‘* troduced into public use in the United States for more 
‘than two years prior to the application,” may be 
patented here: but it was not the intent to do this 
without limitations and _ restrictions which are to 
apply to every ‘‘such pateut.” These restrictions are 
peculiarly adapted to the cases specially provided for 
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by the section ; and those cases were precisely within the 
purview of the legislative intention. The statute itself is 
satisfied when they be so applied ; because such applica- 
tion covers all of the cases in the contemplation of the pre- 
vious provisions of the section, to wit, the class of foreigu 
patentees who make applicalious as such to gel American 
patents forsthery tuventions already patented abroad. 

In the ea bause of sec. 4857 no other person, patentee 
or applicant, is described expressly or implied&put such as 
would be debarred because of having received & patent in 
a foreign country, and who now come here relying on such 
patent, and showing that the same has not been ‘* ‘nitro 
duced tuto public use in the United States for more than 
wo years prior fo the APPLICATION.”” On behalf of such 
an applicant the act says to the official having authority, 
“Give him his patent, unless the same has been intro- 
duced, &c.,” buf every patent so granted shall be limited as 
prescribed by this act; that is, every patent granted 
under this act upon such an application shall be so limited 
by the foreign patent or patents, of the applicant who 
comes seeking the privilege of this act, to the period of 
enjoyment granted by his foreign patent. 

The word ‘* But,” which commences the second sentence 
of section 4887, is a word of exception, and is designed to 
manifest an intent to take away something that the pre 
vious sentence would otherwise have granted. That Is a 
proper and normal use of the word. When so used if 
operates to detract from the right given, or to add some 
additional restriction or limitation upon its effect. That 
word is substituted by the Revisers for the word ‘ pro- 
vided,” used in section 25 of the Act of IS70, which in that 
section is to be repeated in order clearly to discern the inten- 
tion,—*' provided the same shall not have been introduced 
into public use in the United States for more than two 
years prior to the application for such patent;” so that it 
shall read ** and (provided) that the patent shall expire at 
the same time with the foreign patent,” &c. 

The word “ provided,” and the word ‘* But,” clearly in- 
dicate the limitation of the enjoyment of the patent to be 
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granted, and are referable to the patents provided for 
in the preceding paragraphs; and _ they operate 
to make the section say ‘‘take your patent as 
a foreign patentee, but take it with your time of 
enjoyment limited by your foreign patent. The language 
of the sections (25 and 4887) seems to leave no room for 
doubt that the intended limitation was meant only to 
apply to cases of applications by foreign patentees, coming 
hither as such, to seek the conditional rights and privileges 
in respect of which these statutes have taken away the bar- 
rier; and that there was no occasion for general legislation 
beyond what was needed by such an applicant to enable 
him to enjoy his restricted privileges. The intention is to 
be measured by the oceasion. And the fact that Congress 
uses words of exception or diminution in defining the lim- 
itations, shows clearly that they were not designed to in- 
clude the applications of domestic inventors. 

It seems incredible that Congress could have intended 
that these enactments should operate upon or affect such 
an application for a patent as that of Mr. Bate. He was 
an American inventor. He had no patent from any foreign 
country; nor had made any application for one. He first 
brought his application into the Patent Office in due form 
as a domestic inventor applying under the laws of his own 
country, and containing every allegation necessary, if 
true, to establish his right to the enjoyment of the priv1- 
leges of an inventor first patented by the United States. 
These facts settled his status as an American inventor fil- 
ing his application under the laws of his own country. 
He could not aver in his application the facts which a for- 
eign patentee must allege, for no such facts existed. The 
facts he did allege established his status as an American 
inventor claiming his first patent under American laws. 
But the usual delays ensued and an ‘“‘ interference ” 
which involved litigation was filed and caused greater de- 
lay. But these incidents did not change his legal rights, 
which depended only on his success in establishing the 
truth of the averments of his application; which rights 
always related to the time of filing his application. It is 
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au rule, strengthened by sone rare exceptions, that in 
judicial or quasi judicial proceedings the rights of a claim- 
ant are governed by the facts existing at the making or 
exhibition of his claim. 

If the several acts for the relief of foreign patentees had 
never been enacted, Mr. Bate’s application as an American 
inventor could not have been defeated by showing that his 
subsequent application in Canada had first ripened into a 
patent; because his established sfa/us under his first ap- 
plication here would, by relation, uphold his right to the 
American patent as an inventor of the date when his ap- 
plication was filed. The legislation now under considera- 
tion did not step in to meet such an CPATLONCY, and, while 
graciously conte riog ray Ors Ot} foreign patentees who 
could show themselves within its conditions, impose severe 
penalties on domestic patentees whose rights had accrued 
under a domestic application, which no such foreign 
patentee could have made. Our laws have never shown 
an intent to prevent an American patentee from protect- 
ing his invention by patents in foreign countries. 
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They have left him free to get all the enjoyment and 
protection he can under such patents after securing his 
rights by his application first made in this country as a 
domestic patente e 

It would indeed have been a harsh bill that had 
directly proposed that an American applicant for a patent 
in his own country should loose his rights as such if while 
his application was pending and in controversy here he 
applied for and obtained a patent in a foreign country. 
Such a bill could not have become a law—for in many 
instances it would work immense injustice 

Such a construction of laws designed for another pur 
pose should hot he pene pied ah hy COLLTTS except upon 
imperative necessity. 

The established rules of procedure by the Patent Office 
completely accorded with our construction of these acts. 
The foreign patentee must come in, if at all, on the basis 
of his foreign patent; he must show himself to be outside’ 
of the conditions of the act; he must show his foreign 
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patent or patents, and if more than one showing date and 
terms; and receive his new patent with the limitations 
prescribed by the act. And in all things then and there 
after he must stand asa foreign patentee whose invention 
has been repatented in this country. 

While the domestic applicant was held ‘before the de 
cision under review) to stand as to all his rights upon the 
status of his application unprejudiced by a patent granted 
him for the same invention while pursuing his rights 
under his prior American application. ‘This, it seems to 
us, is what the law ought to be; what Congress intended 
it to be; and nothing but a mistaken application of the 
letter of the act, iu cases not within its spirit, can construe 
it to be otherwise. Our opponents stand upon the letter 
of the act, insisting upon its stringent application to a case 
not within its spirit. But they fail to show any declara 
tion by Congress that these acts shall apply, not only to 
foreign patentees who apply as such for the special Lrace 
of the acts, but also to domestic applicants who have appli- 
cations as such for domestic patents, and have found 
themselves, by official delay in acting upon their applica 
tions, the grantees of a foreign patent. There is nothing 
in the law to declare such an applicant subject to so 
severe a penalty as a forfeiture of all his rights as an 
American applicant. 
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But if it shall be thought by the Court that section 4887 
is applicable to a patent granted toan American applicant, 
situate as was Mr. Bate, then a question arises as to the 
extent of the limitation in his case. 

The language of the section that can he applicable to his 
patent is the following: 

‘‘ But, every patent granted for an invention which has 
been previously patented in a foreign country shall be so 
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limited as to expire at the same time with the foreign 
patent.” 

As he had but one foreign patent, to wit, that granted 
in Canada, there is notning for the residue of this pro 
vision to be applied to. 

Now, the clear intent of this provision is, that the right 
of enjoyment of protection in this country under its 
patent shall be only that which can be held and used in 
the foreign country under its patent The language of 
the section is, ** shall be so limited as to exp/re at the same 
time with the foreign patent.” The true inquiry is, when 
does the right of enjoyment under the Canadian patent 

‘expire.” To expire is to die. The Canadian patent was 
never dead. 

A patent, no matter what its form may be, is to be read 
with the statute under which it is granted, as though 
the statute were therein embodied; for the rights granted, 
being purely statutory, cannot be different from those the 
statute creates, and they must be measured by the statute. 

So reading the patent with the laws of Canada in this 


case, it IS apparent that the patent to \lv. Bate did not 


ercpire at the end of five years from its date because the 
exigency which under those laws would cause it to expire 
never occurred. It was an instrument capable of renewal 
for a period of fifteen vears in the whole, at the option of 
the patentee to be exercised as prescl ibed bv law. 

Such an instrument does not expire so long as the right 
of renewal exists and continues. 

It is analogous to a lease of land for a term, with CAPLess 
right of renewal for another term, at the option of the 
lessee. The first /erm would expire LD) lapse of time, but 
the lease survives if renewed (at or before the time for re- 
newal) and its covenants and the rights Ol enjoyment under 
them continue as though the original lease had embraced 
the whole period from its first execution 

Now, in a case where the whole object of an act is that 
the rights of enjoyment in the two countries of the privi- 
leges granted shall proceed pars passu and both terminate 
at the same time, the inquiry is not when by possibility 
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the right under the governing patent may expire, but 
when must the right expire. If the party affected by 
both has the option of renewal. and ePXeErC]ses if (ais Wn this 
case was done before the end of five years), there Is no 
sound principle that can hold that the renewed patent has 
expired when in point both of fact and of law it Is con 
tinuing with all its original vigor. 
patenl was issued to Bate for 


[In this case an Americal 
seventeen years (rightfully as we claim). His Canadian 
patent issued in form for five years with a vested right of 
renewal of which he was not and could not lawfully be 
deprived. In due season he called for and received the 
renewal on complying with all the conditions. His re- 
newal put his patent in such condition, both of fact and of 
law. that it could not expire at all till the end of the re- 
newed term. Yet itis claimed that there 1s some virus in 
section 4887 that k 
teen years, though it could not and did not affect the 


Ulsthe patent granted here for seven- 


enjoyment of the Canadian patent for the whole period of 
renewal. 

The provision of the section that if there be more than 
one at the same time the patent shall gxpire with the one 
having the shortest term, can have no different affect 
upon this question. It limits the question of inquiry 
where several patents exists to the shortest period Ot e@h- 
jovment. lf reiates to a Case W here there are several from 
different countries—under different laws for ditferent 
periods; but it don’t change the nature of the inquiry: 
which is, what rights of enjoyment are granted: 

It certainly was not the intention of our statute, where 
all grants of patents are for seventeen years, to say that a 
renewal of a patent fora period within that maximum is o! 
no value, so far as our patent IS concerned, because ours Is 
extinguished by the letter of the foreign patent, though 
the law enables that to be kept in primal vigor for many 
years longer. 

To illustrate our views further: Suppose the foreign 
patentee does not make his application till after his patent 
is renewed under the law of Canada and is thereby in 
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continuous life, can he take any patent here or are all his 
rights gone by the lapse of the first period, though he com- 
plies in all other respects with the statute? No! the 
inquiry of the Court would be, what are the rights of en 
joyment existing—present and contingent—under this 
patent, and such renewals as have been and may be claimed 
as lawful rights. and accord to him the same period of en- 
joyment in this country as he still possesses in Canada, 
the former ceasing for any cause, the latter to cease/ 

This question is one, as has been clearly shown in the 
supplemental brief on the subject of the lawsof Canada, 
dependent on the laws of that country. 

And the only substantial question is, what rights of en- 
joyment did Bate possess under those laws present and 
potential within his own election when his American 
patent issued? — 

The act made his enjoyment of Se patent coequal with 
the enjoyment he then was lawfully entitled to take under 
his Canadian patent under the provisions of the laws of 
Canada. 

To recapitulate: Under section I7 of the Canadian 
Patent Act (see Record, }). 41), the right to call for and 
receive an extension of five years was an absolute one, 
and Mr. Bate could not be deprived of this right. 

[t was a part of the property value of the patent itself, 
That right he did exercise before the end of the five years, 
and before the patent could have expired either DY lapse 
of time or /aches. his statutory provision being read 
with the patent, becomes a part of the measure of priv 
ileges granted. The moment the statutory right of exten 
sion was exercised it became legally impossible that the 
patent should or could expire at the end of five years from 
its date. It could not expire by lapse of time till the end 
of ten vears from its date, or fifteen if another extension 
was claimed and granted. 

The attaching of evidence of the extension to the 
patent was not the making of a new grant, but the mere 
furnishing of evidence that the original patent continued 
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in being unexpired for a further period of time, according 
to the laws under which it was issued. Now, in granting 
the American patent to Bate for seventeen vears, the act 
(sec. 4887), if applicable, says, this period is so limited as 
to expire at the same time with your Canadian patent; that 
is to say, it brings into the transaction that patent for the 
purpose of limiting the enjoyment of privilege under the 
American patent by the time of enjoyment chat may law- 
fully be had in Canada under the Canadian patent. The latter 
comes in with all its rights and incidents which are known 
to be governed by the laws of Canada. The legal effect 
is therefore to declare that such period of enjoyment as 
can be had under and by virtue of this patent under the 
laws of Canada may be enjoyed here, providing that period 
shall not extend beyond seventeen years. A strict con- 
struction by a literal reading of the patent itself, regard- 
less of the rights it carries to the patentee by virtue of 
the laws of Canada, defeats the intent of Congress, which 
clearly is that the right of enjoyment here shall be identi- 
cal and contemporaneous with that right in Canada up to, 
but not beyond seventeen years. If it were true that the 
letter killeth, the spirit maketh alive; but the letter does 
not kill, for the American right by the letter itself is only 
to expire when the foreign patent expires, and that cannot 
be said to expire while the law under which it was granted 
keeps it alive by such renewal of life as keeps the original 
patent in lawful and vigorous existence. 

The question as against the American patentee is one of 
forfeiture. His patent is one by its terms for seventeen 
vears; but it must be read, it is claimed, in connection with 
section 4887, and that imposes a loss or forfeiture of all 
enjoyment beyond the time when the foreign patent 
expires. The rule of strict construction in such cases, 
always applicable to forfeitures, requires an actual and not 
a possible expiration, and it looks to the question of fact 
in determining a loss of the right of enjoyment under the 
Canadian patent, and that right is not gone until it has 
ceased by the laws of Canada. This accords with the good 
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sense of the thing, for it is absurd to say that Congress 
meant to cut off the enjoyment of the patent in this 
country for any period in which it could be enjoyed under 
the laws of Canada, unless the period exceeded seventeen 
years. 


Respectfully submitted, 


NOAH DAVIS, 
(of Counsel for Edison Electric 
Light Company. 
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Brief as to the construction of Section 4887 of 
the Revised Statutes, filed by leave of Court on 
behalf of the United States Electric Lighting Com- 
pany, of New York, the Westinghouse Electric Com- 
pany, of Pennsylvania, the Consolidated Electric 
Light Company, of New York, the Thomson-Houston 
Electric Company, of Connecticut, and the Fort 
Wayne Electric Light Company, of Indiana. 


This brief is filed to offer. on behalf of the above-named com- 


panies, all of which have an interest in the decision of the appeal, 


an argument in support of the following propositions : 


First; That Section 4887 of the Revised Statutes applies to all 
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United States patents granted on inventions patented abroad prior 


to the issuing of the patents here : 


(1) Whether the application for the United States patent pre- 
ceded or followed the grant of the foreign patent ; and 
(2) Whether such patents are for inventions made by citizens 


or aliens. 


SECOND; That, under this section, that term of the foreign patent 
which is running at the time of the grant of the domestic patent 
fixes the term of the home patent, without regard to any subsequent 
extension of the term of the foreign patent by act of the foreign 


patentee or otherwise ; and 


Tutrp ; That, in the case at bar, the Canadian legislation subse- 
quent to the issue of the American patent did not affect the opera- 
tion of this rule, but the Bate patent in suit expired at the end of 


the original five-year term or the Canadian patent. 


FIRST. 


Section 4887 applies to every United States patent 
for an invention patented in a foreign country be- 
fore the grant of the domestic patent, whether such 
foreign patent is granted before or after the appli- 
cation for the United States patent. 


1. The language of the section is as follows : 


“Src. 4887. No person shall be debarred from receiving a 


patent for his invention or discovery, nor shall any patent be 


declared invalid, by reason of its having been first patented or 
‘aused to be patented in a foreign country, unless the same has 
been introduced into public use in the United States for more 
than two years prior to the application. But every patent 
granted for an invention which has been previously patented in 
a foreign country shall be so limited as to expire at the same 
time with the foreign patent, or, if there be more than one, at 
the same time with the one having the shortest term, and in no 


case shall it be in force more than seventeen vears.” 


There is no doubt or ambiguity about the literal interpretation of 
these words. The section, taken by itself, admits of but one mean- 
ing, viz.: That it is the date of the gran¢ that is to govern. It reads 
that: “No person shall be debarred from receiving a patent for 
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‘‘ his invention by reason of the same having been first 
“ patentel * * * ina foreign country.” ‘ First patented” in a 
foreign country means, gramatically, patented in a foreign country 
before it is patented here. If we say a thing is “ first sold” abroad, 
we mean sold abroad before 1t is so/d here, not before it is offered for 
sale here; and if we say a thing is “first patented” abroad, we 
mean patented abroad before it is patented here, not before it is in- 
vented here, or before a patent here is applied for. That is the 
plain, ordinary meaning of the words, which is the sense in which 
they are to be taken in statutory construction. As they stand, there 
would be as much reason for saying that “ first patented” abroad 
means patented abroad before the date of ¢nvention here, as to say 
that it means before the date of application here. 

The section proceeds, in a new sentence: ‘“ But every patent 
“oranted for an invention which has been previously patented in a 
“ foreign country shall be so limited,” e/c. That is, supplying as be- 
fore the unexpressed consequent, patented abroad before it is pat- 


ented here. 


Where language is as free from ambiguity as this—where its 
literal interpretation is so clear—that interpretation, if it is a case 
where it can be departed from at all, should only be departed from 
because it appears by the context, or by existing acts in pari materia, 
to lead to repugnancy or to a manifest defeat of the plain intention 
of the law-makers. 


Endlich on Stat., Sec. 2, p. 4. 


Appellant’s brief, so far as it relates to this point, seeks, in sub- 
stance, to justify a departure from the literal interpretation on two 


grounds : 


First, that the context and the language with which the 
section begins, “ No person shall be debarred,” ete., shows that the 
whole section is to be treated as one which merely creates an excep- 
tion to See. 4886 and nothing else, and, therefore, must be limited 
to those cases in which, but for the section, the foreign patent 
would be a bar—so that, it is argued, it does not include foreign 
patents taken out after the application here, because such foreign 
patents in no case create a bar to recelving the American patent : 


and, 


Second, that an historical review of the legislation on the subject 
shows that, from an early day down to the date of the legislation in 
question, it had been the uniform policy of Congress to make the 
date of application, and not the date of grant, the date upon which 
the limitation of the domestic by a foreign patent for the same in- 


vention 1s made to depend. 


These respondents earnestly dispute the correctness of these 
conclusions as well as the accuracy of the premises upon which 


they are based. 


7 
I TRST. 


I. It is true that by the Revised Statutes and the pre- 
ceding Act of L870. in American patent could not be invalidated 
by reason of the invention having been patented abroad, unless it 
Wits SO patented prior not only to the date of the inventor's 
application here, but to the late of his invention or discovery, 
and, therefore, express legislation was unnecessary to provide that 
a foreign patent subsequent to such invention should not debar 
the inventor from receiving his patent. 

put it by ho means follows from this that the object of Section 
4887 Wits simply to operate as i proviso or saving clause. 

Section 4887 was intended to provide for a different class of 
cases from that of foreign patents which prevent the granting of 
an American patent because they anticipate the American appli- 
cant and show that he was not the first inventor. It was intended 
to provide for those cases in which there was no question of the 
anticipation of an American invention by a foreign patent, but in 
which the same inventor sought to obtain a patent in this country 
for an invention which he had already patented abroad, and to 
prescribe under what conditions ana limitations that should be 
allowed. 

The section, therefore, is not treating of what shall anticipate 
an American invention, but upon what terms inventors may be 
allowed to patent inventions here which they have also patented 


abroad. 


{) 


Now, it is extremely doubtful whether, either under the Revised 
Statutes or under the preceding Act of 1870 (even if those acts had 
not contained Sec. 4887 and Sec. 25), a single case could arise 
in which an inventor would be debarred from obtaining a patent 
for his invention here simply because he had obtained a foreign 
patent therefor, either previous to his application here or at any 
other time. 

There is nothing in the Revised Statutes outside of Section 4887, 
and there was nothing in the Act of 1870 outside Section 25, to pre- 
vent any inventor, citizen or alien, from obtaining a patent here for 
his own invention previously patented abroad, if he complied with 
the Statutes in other respects, unless, possibly, there existed such a 
bar in case of inventions made abroad and there patented before 
their introduction to this country. 

The provisions of Section 4886 of the Revised Statutes, which 
substantially re-enacts Section 24 of the Act of 1870, provides that 
“any person who has invented or discovered any new and useful 
art,” efc., “not patented * * * in any foreign country, before 
his invention or discovery thereof,” may, if the other requisites exist, 
obtain a patent therefor. 

It is clear that, under this section, there is nothmg to prevent 
any person obtaining a patent here for an invention made here, al- 
though he may have obtained a prior patent therefor in a foreign 
country, provided, of course, it has not been introduced into public 
use here, &c., more than two years before the application. 

Suppose Section 4887 did not exist aid that an inventor made 
his invention here, sent his specification abroad, took a patent in 
England, and then, the invention not having been in publie use in 
this country for more than two vears, applied for a patent here? It 
could not be refused to him. It could not be said to be patented 


abroad. “ before his invention or discovery thereof,” and, therefore, 
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in regard to one class of inventors to whom Section 4887 applies, 
namely, American inventors who make their inventions here and 
patent them abroad before applying for patents here, there is 
nothing in the law, exelusive of Section 4887, to debar such 
inventors from obtaining a patent. 

In respect to inventions made abroad, and there patented before 
the application for a patent for them here, a shade of doubt has 
been expressed, because it is said “ before his invention or discovery 
thereof’ means before his invention or discovery thereof in this 
country our law taking no notice of what is done in a foreign 
country, unless it is evidenced by a printed publication or a patent. 
This seems a strained construction of the law and one which 
makes an unwarranted interpolation in the language of the 
statute. If, as actually happened, Prof. Boll makes one of his tele- 
phone inventions in London and there patents it, although he can- 
not carry bis date of invention back of his foreign patent so as to 
defeat a rival inventor who made the invention here, yet can 1t be 
said, with any propriety, that he obtained his foreign patent for the 
invention “ before his invention or discovery thereof ” ? 

Supposing 4887 not to exist, and that Prof. Bell applied for an 
American patent for his invention made abroad and patented abroad 
prior to his application here, could he, if the case fulfilled the other 
requisites of the Statate, be rejected under Section 4886 on the 
ground that his invention had been patented abroad “ before his 
invention or discovery thereof” ? 

[t would certainly seem not. 

If, therefore, Section 4887 removes a bar at all, it 1s only with 
respect to inventions not only patented abroad, but made abroad, 
and as to these last, the common-sense construction of the rest of 
the statute leads to the econelusion that no bar existed, so that the 


first part of Seetion 4887 is in no respect Ht proviso upon 4886. 


but purely declaratory and intended to remove a possible doubt. 
The effect of the section is not to remove a har but to 11 pose a 
limitation. So far as it is a proviso at all, it is simply a proviso or 
exception to Section 4884, which provides that every patent shall be 
granted for seventeen years. If it were not for Section 4887, an inven- 
tion made here and patented abroad by the inventor thereof might 
be patented here for a full term of seventeen years, and probably the 
same result would attach in case the applicant here had both made 
and patented his invention abroad. At all events the first part of 
the section is either wholly or in part declaratory, and, as_ the effect 
of the whole section, limitations are imposed which did not exist 


without it. 


The argument, therefore, founded on the word “debarred” is 
without foree. This word does not show that Section 4887 merely 
creates an exception, and, moreover, it does not reach the point 
of this case. 

[t is only the first part of Section 25 of the Act of 1870, or 
of Section 4887 of the Revised Statutes, which refers to debarment 
—to what may prevent the grant of a patent or render it void if 
granted; the latter part of these sections, with the effect of which 
alone we are concerned, refers to the limitation of the term of “ every 
patent,” without exception, granted after the grant of a foreign 
patent for the same invention, and this distinction is emphasized 
and made clear in Section 4887 by dividing the section into two 
distinct sentences. ‘The first part relates to a cortain class of per- 
sons, v/z., inventors who have previously patented their inventions 
abroad : the last part refers simply to the duration of the patents 
to such inventors. 


We have shown that in at least one notable instance. that of 


y 


an American inventor who has made his invention here and who 
takes out a foreign patent before his home application, the removal 
of a bar by the first part cf the sections under consideration does 
not take place, because, in such case, no bar exists; yet it is ad- 
mitted that this is one of the cases to which the limitation pre- 
scribed by the last part of the sections applies. It follows, there- 
fore, that either the first part of the sections includes cases in which 
no previous bar exists (and if it includes one of such cases it may 
include any number), or else that the latter part of the sections in- 
cludes cases not included in the first part. 

This being so, the fact that the first part of the sections removes 
a bar (if in fact it does this——which is denied), leads to no inference 
that the limitation imposed by the last part does not apply to a case 


unaffected by such removal. 


Il. The argument based upon the theory that under the existing, 
as under the prior statutes, the filing of the application determines 
and makes absolute the mght to the patent, is irrelevant and un- 
sound. It is irrelevant because it begs the question, and unsound 
because the right to the patent depends no more upon the filing of 
the application than upon the other conditions which must be ful- 


filled before it Can be obtained. 


(a) Even if filing the application determined the right to a 
patent, it would not, on that account, determine the right 
to a patent for any particular term; it would only determine 
the right to such a patent as, under the circumstances, the 
law allows. If no foreign patent were issued before the grant, it 


would determine the right to a full term patent; if such foreign 
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patent were issued before the grant, it would determine the right to 
a patent for less than the full term. 

To say that filing the application fixes the term of the patent 
which may be issued thereon is pure assumption, and does not affect 


the question at issue. 


(>) But, contrary to appellant’s contention, the mere filing of the 
application does not determine the right to receive a patent, or make 
absolute what was before inchoate. 

That right only becomes absolute upon the performance of cer- 
tain other acts, both antecedent and subsequent to the filing of the 
application, one of which latter is the payment of the final fee ; and 
many patents are delayed, or never issued, because the final fee is 
not paid. The statute (Sec. 4886) gives an inventor a right to a 
patent only, inter alia, “on the payment of the fees required by law 
“ and other due proceedings had.” 

So, again, the law requires that the Commissioner of Patents, in 
certain instances, shall declare an interference to determine the 
priority between rival claimants ; and no applicant has a right toa 
patent until this question has been settled. Zhe record in this case 
(pp. 111-113) shows that Bate’s American application was involved in 
an interference, which was not decided in his favor until October 17, 
1877. Consequently he was not entitled to receive his patent until after 
that date. 

The mere fact that filing the application is the frst step of the 
proceedings to be taken in order to secure a patent makes it no more 
potent in conferring the right thereto, or in making that right abso- 
lute, than if it was next to the /ast step. The right to the patent rests 
primarily not upon the making of the application, but upon the 


making of the invention. 


1] 


Every true and original inventor has a right to a patent under 
our laws upon his fulfilling certain conditions, but until ald those 
conditions are fulfilled he has no more right, legal or equitable, to 


the patent than if none of them were fulfilled. 


There is. therefore, nothing in the context or in any provision of 
existing statutes in pari materia to justify a departure from the literal 


viate rpretation of the statute under consideration. 


SECOND. 


There is no force in appellant’s argument derived from the lan- 
guage of the acts prior to the Revised Statutes, or from the sup- 
posed policy and intention of the law as disclosed by an historical 


review of such prior legislation. 


{. So far as relates to a comparison of the language of the present 
and of preceding acts : 

(1) The present Statute is free from ambiguity, and, therefore, 
it is not competent to refer to prior but repealed legislation. Where 
the meaning of the Revised Statutes is plain, the Court cannot look 
to the statutes which have been revised to see whether errors were 
committed in revising them. 

United States vs. Bowen, 100 U. S., 508. 


Canan vs. Pound, 23 Blateh., 173. 


(2) If, however, the former legislation regarding patents be ex- 
amined, it will furnish an argument in support of respondent's view 


of Section 4887, rather than against it 


A. 


The Act of 1870 was not a mere revision of existing laws. 

The very title of the act forbids this assumption. It is entitled 
“ An Act to Revise, Consolidate and AMEenD the Statutes relating to 
“ Patents and Copyrights.” 

Among the changes made by the said act and which are of the 
nature of amendment or new legislation and not consolidation, are 


the following : 


(1) The Acts of 1836 and 1839 had undertaken to provide for the 
contingency of only one prior foreign patent ; the Act of 1870 
takes up a new question, and enacts what the rights of the in- 


ventor shall be when there are several such patents. 


(2) Under the Acts of 1836 and 1839 an inventor was barred a 
atent if the invention had been in ce and public use 
patent if the invention had been in common and public use 
at all prior to his application; the Act of 1870 allows the in- 
vention, even in case of a prior foreign patent, to have been 

in public use for any period not exceeding two years before 


the application without destroying the right to a patent. 


(3) By the Act of 1836, a patent granted here for an invention 
previously patented abroad was given a term of fourteen 
years (made seventeen by the Act of 1861) from its own date, 
which might be the day of actual issue; and in the Act of 
1839 the term of the home patent was limited to fourteen 
years (subsequently made seventeen) from the date or pub- 
lication of the prior foreign patent. By the Act of i870, the 
American patent, instead of being given a term of seventeen 
vears from its own date, or seventeen years from the date of a 


prior foreign patent, was limited to the term for which the 


oo 


-—~. > i ae 


ce | 


ee 


~\ 


= 


Sag” 


< 


_— 


o “thom. 


—~_ os wa 


vT—,\™ = —<_] 


™ 


= 


i | 


re 


L3 


foreign patent was granted, or, if more than one, of that one 
having the shortest term; and thus might be limited to five 


years or even to one year. 


If, then, the Act of 1870 was an act to amend as well as to revise : 
if it changed the preceding law in the important particulars just 
enumerated ; if, among those changes, it altered the term of the 
limitation imposed by the existence of a forelgn patent from a fixed 
term of years calculated from the date of the foreign patent to an 
uncertain term of years dependent upon the expiration of the foreign 
patent ; why should it be assumed that the act did not also intend 
to amend the law by selecting the date of grant here, instead of the 
date of application here, as the date of comparison for determining 
whether the American is to be limited by the foreign patent ? 

The fact that the former Acts of 1836 and 1839 fixed this date of 
comparison by using the explicit terms “ preceding the filing of the 
specification and drawings” and “ prior to his application,” while 
the Act of 1870 omits these most Important words and adopts in lieu 
of them the new and significant phraseology “first patented, or 
‘caused to be patented in a foreign country” and “ previously 
patented in a foreign country,” is convincing evidence that the Act of 
LS70 is designed to be ai ndatory in this particular also. 

The OMISSION of the eXpPTess provisions of the former acts must 
be held to have been made er industria, and this conclusion Is 
strengthened by the fact that the omission is continued and 
emphasized in the Revised Statutes. Such changes in the phrase- 
ology of Section 25 of the former Act of 1870 as were then intro- 
duced, and the breaking of the section into two sentences, only 
tends to make it clearer that the date of the grant of the American 
patent is to be taken as the date of comparison. 


If we can for a moment entertain the ingenious idea of appel- 
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lant’s counsel, that the legislators, in passing the Act of 1870, un- 
wittingly sacrificed perspicuity to style, without intending to intro- 
duce any real change into the law, it would seem strange that when 
the revision took place, a few years later, under the management of 
an able and painstaking commission, this alleged ambiguity should 
have been in this manner not only perpetuated, but increased, es- 
pecially when a return to the simple words of the Act of 1839, 
‘* patented jth prior to his application ”—- substituting these 
for the new words, “ first patented,” first adopted in the Act of 1870 
—-would have expressed with exactness the idea which appellant in- 


sists 1s in fact embodied in the law. 


The present case, so far as regards the light to be thrown on See. 
4887 by reference to the earlier acts, seems to be not unlike the case 
of Andrews vs. Hovey, 123 U.S., 267; 124 U. S., 694. 

In that case the complainant contended that, under the Act of 
1839 (See. oh ib patent could not be defeated by two years’ pub- 
lic use or sale of the invention before the application was filed, un- 
less such use or sale was “ with the applicant’s consent or allowance.” 

Sec. 6 of the Act of 1836 had provided for the issuing of a pat- 
ent to an inventor for an invention not known or used by others be- 
fore his invention or discovery thereof, ‘‘ and not, at the time of his 


‘‘ application for a patent,in public use or on sale with his consent or 


vr 
~~ 


allowance as the inventor or discoverer.” 


Sec. 7 of the Act of 1839 provided 


‘See. 7. That every person or corporation who has, or shall 
have, purchased or constructed any newly invented machine, 
manufacture, or composition of matter, prior to the application 
of the inventor or discoverer for a patent, shall be held to pos- 


sess the right to use, and vend to others to be used, the specific 
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machine, manufacture, or composition of matter so made or 
purchased, without liability therefor to the inventor, or any 
other person interested in said invention ;: and no patent shall 
be held to be invalid by reason of such purchase, sale or use 
prior to the application for a patent as aforesaid, except on 
proot of abandonment of such invention to the publie , or that 
such purchase, sale, or prior use has been for more than two 


years prior to such application for a patent.” 


The complainant contended that the condition of the applicant's 
“consent or allowance,” although not reproduced in terms in the 
Act of 1839, really was there by legislative intent. The Supreme 
Court, although they found that See. 7 of the later Act “ was in- 
tended as an amelioration in favor of the inventor ” (2s regards the 
public use or sale necessary to work a bar) “ of the strict provisions 
of the Act of 1836.” decided, nevertheless, that the words, ‘‘ consent 
or allowance,” found in the earlier act but omitted from the new 
act, could not be put into the latter by judicial interpretation. 

The ease of St. Paul Plough Works vs. Starling (127 U.S., 3 
is also instructive in respect to the effect to be given to the changes 
of phraseology in the Act of 1870 and the Revised Statutes. In 
that case. Section 56 of the Act of I870 and Section 699 of 
the Revised Statutes were under’ consideration. by the 
Acts of 1836 and 1861, it was provided that appeals might 
be had to this Court, without regard to the amount involved, in all 
‘“aetions, suits, controversies and cases arising uw der any law of the 
United States, granting or confirming to inventors the exclusive 
rights to their inventions or discoveries.” Section 56 of the Act of 
1870. re-enacted in Sec. 699 of the Revised Statutes, in defining such 
appeals, changed the phraseology and used the words, “an any 


action. sult. eontroversy or case, at law or in equity touching patent 


rights.” 
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Mr. Justice Gray says, in delivering the opinion of the Court, 
that the substitution of the new phrase “touching patent rights,” 
“must be supposed ” to have been made ** Purpose ly,” and that 
whether or not the case “should be considered as ‘ arising under ’ 
the patent laws of the United States”—a question not before the 
Court —“ it is sufficient for the decision of this motion, that” it “ is 
‘a case touching patent rights, and therefore within the appellate 
jurisdiction of this Court under Sec. 699 of the Revised Statutes ” 


(p. 378). 


There is no force in the argument of appellant’s brief (pp. 
10, 11), that, because the latter part of Sec. 6 of the Act of 1859 
provides that “every such patent” shall be limited, &c., referring to 
a patent for an invention patented in a foreign country more than 
six months prior to the application, and the latter part of See. 25 
of the Act of 1870, repeated in Sec. 4887 of the Revised Statutes, 
uses the words “shall expire at the same time with ¢he foreign 


patent,” therefore the word ‘‘ the” in the latter statutes must desig- 


nate the same kind of a foreign patent as the word “such” in the 


former. It by no means follows that the foreign patent in one case 
is the same as to all its conditions as the foreign patent in the other. 
In one important particular they are, without dispute, dissimilar. In 
the Act of 1839 the words “such patent” mean every United States 
patent for an invention patented in a foreign country more than six 
months before application here, and a@/so not introduced into publie 
and common use here a¢ any time before application. In the Act 
of 1870 the words “ the foreign patent ” mean a patent for an in- 
vention which had been first patented in a foreign country, and which 
has not been introduced into public use here for more than five 


years prior to the application. 
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II. The amendment of the law by changing tie date prior to 


which the grant of a foreign patent shall have the effect of limiting 
the American patent, from the date of application (Acts of 1839 and 
1861) to the date of grant (Act of 1870 and Sec. 4887 of R. S.), was in 
furtherance of the original policy of the enactment and in accordance 


with the true and rational reason for imposing the limitation. 


(1.) All the acts on the subject from 1836 to the Revised Statutes 
make a distinction in regard to American patents for inventions pat- 
ented abroad, dependent upon the time when the foreign patent may 
be obtained. If taken out subsequent to the American patent it does 
not affect it; it only affects the American patent when it is taken 
out at some time preceding it. This gives an advantage to the 
person who patents his invention in this country before itis patented 
abroad, in that the one who patents first here gets a patent for full 
seventeen years; the one who patents first abroad gets a term 
which may be very much shorter than seventeen years. 

The effect of this is not to prevent a person from obtaining a 
patent for his invention both here and abroad, but to encourage the 
taking out of the American patent first, by not granting an American 
patent for the fall term unless that is done. This being the neces- 
sary and manifest result of the Statute, it is equally manifest that 
Congress intended, by passing the act, to bring about that result. 

What was the reason for this intention? Why did Congress wish 
to bring about that result ? 

The only reason suggested in appellant's brief is that the law 


was passed so that an invention patented both here and abroad 


should be free here as soon as it was free abroad: that it was an 


attempt “to relieve citizens of the United States from a monopoly 
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from which foreigners are exempt” (ex parte Mann, 17 O. G., p. 330). 
But this is an inadequate explanation. 

If the object was “to relieve citizens of the United States 
from monopolies from which foreigners are exempt,’ the statute is 
impotent to secure such a result. If a foreign patent is taken 
out last, it may, and generally does, expire before the Ameri- 
can patent, by reason of the shorter terms of foreign patents, so that 
the result does not follow in that case. If no foreign patent is 
taken out at all, the American citizen is “‘ under a monopoly from 
which foreigners are exempt,’ so that the result does not foilow 
in that case, which is, moreover, the case of the great majority of 
patents taken out in this country. If Congress had deemed it an 
evil that an invention patented both here and abroad should not be 
free here as soon as it is free abroad, it would have provided that 
the American and foreign patents should, in that case, expire simul- 
taneously, whether the foreign patent was taken out before or after 
the American patent. 

The inadequacy of the statute to “ relieve citizens of the United 
States from monopolies from which foreigners are exempt” is ad- 
mitted by Patent Commissioner Payne himself in /2 parte Mann, the 
only case ever decided in favor of appellant’s construction of the 
statute. He says: 

‘“ But in that view the statute is a failure. Its object is only 
“ effected when the foreign monopoly is secured first. If the inven- 
“ tion is absolutely free in every other country, or if the foreign pat- 
“ ent is obtained last, the monopoly here is complete” (Appellant’s 
Brief, p. 1). 

If, however, it “as among the objects of the statute to prevent 
the same inventor from obtaining successive monopolies of his in- 
vention, first abroad and then here, the second monopoly outlasting » 


the first ; or, so far as the statute affects aliens, to deny them privi- 


19 


leges not accorded in foreign countries to our own citizens ; then, for 
reasons more fully set forth hereafter, that object was not adequately 
attained until the date of the qrant here,.instead of the application 
here, was made the date upon which the limiting effect of the foreign 


patent Is made to depend. 


It is obvious from the foregoing considerations that to assume 
that the sole or principal object of the statute was to “ relieve citi- 
zens of the United States from monopolies from which foreigners 
are exempt,’ does not adequately account for its passage. If that 
Was a general policy it should have reached the case of foreign pat- 
ents subsequent to the home grant; if it was retaliatory legislation 
only, its operation should have been confined to foreigners, but it 
embraces our own citizens as well. 

The natural inference is that the controlling reason for the pas- 
sage of the act was the belief on the part of Congress that 1t was an 
advantage, where the same invention is patented both here and 
abroad, to have it patented here rs/. Itis such an advantage. 
The probability of the American public reaping the full benefit of 
the invention is increased, aud the danger that foreign nations will 
obtain greater benefits therefrom than our own people is diminished, 
by the law under consideration, and to weaken its force by constru- 
ing it as the appellant contends it should be construed, would be to 
defeat its intention, impair its benefits and open the door to vrave 
mischiets. 

The primary object of the patent laws is not, as appellant’s argu- 
ment assumes, to benefit the inventor, but to benefit the American 
people. ‘They are passed for the purpose of securing for inventors 
a just compensation for giving to the public the benefit of their in- 


ventions, not for the purpose of making inventors a favored class. 


2) 


“A patent for a useful invention,” says Mr. Curtis, in his treatise 
on patents, “is not, under our law, or the law of England, a grant 
“ of a monopoly in the sense of the old common law. It is the 


“ grant by the Government to the author of a new and useful in- 


o“~ 


‘ vention, of the exclusive right, fora term of years, of practising 
“ that invention. The consideration for which this grant is made 


“ by the public is the benefit to society resulting from the inven- 


~~ 


‘tion ; which benefit flows from the inventor to the publie in two 
“forms: First, by the immediate practice of the invention under 
“ the patent; and, secondly, by the practice of the invention, or the 
‘“ opportunity to practice it, which becomes the property of the pub- 
- lie on the expiration of the patent.” 


Curtis on Pat., p. xix. 


Now, it is manifest that that part of the benefit received by the 
public which is first mentioned by Mr. Curtis will, more probably, 
be enjoyed to its full extent in the country in which the invention 
is first disclosed and patented. As soon as it is patented it is known. 
Those who desire to use it, or to purchase the patent, may apply to 
the patentee for that purpose. Moreover, the practical introduction 
of an invention is a matter of time. It often needs years of effort on 
the part of the inventor, or of those who furnish the eapital for the 
purpose, to carry the patented invention through its period of in- 
fancy. Ordinarily, this work will be done in the country in which 
the invention is first protected by a patent, and that country in which 
the patent is carried through its experimental stage into full develop- 
ment is the country which, naturally, will profit soonest and most 
from the early practical knowledge of the invention thus acquired 
and its earlier introduction into general use. This advantage may 
certainly be very great. Suppose, for example, a valuable improve- 


ment in machinery for cotton mills is patented in England and intro- 


duced into the mills in that country, and then in the course of five 
or six years the inventor patents and introduces the invention here. 
[t is highly improbable that it would be introduced here before it 
was patented here, both because it would not be generally known to 
our manufacturers, and because no one would undertake to introduce 
it except through the inventor. Our cotton spinners might, in this 
way, fall five years behind English manufacturers in point of 
economy of production, and our public suffer a corresponding loss. 

As, therefore, the country of the first patent is more probable to be 
the country of the first introduction, it is an advantage to our people 
to secure the first patent, and hence the preference given by the 
statutes under consideration to those who patent their inventions 
here before obtaining patents for them in other countries. 

While, therefore, our patent laws throw no unnecessary obstacle 
in the way of American inventors obtaining patents abroad, and give 
the full benefit of their protection to aliens who may wish to patent 
here, they offer to all inventors, whether citizens or aliens, an in- 
ducement to patent here first by granting a longer monopoly in that 
case than where there is a prior foreign patent in existence. 

It might well be supposed in 1836 and 1839, in the infancy of 
our patent system, and before its workings could be fully known, that 
it was sufticient to accomplish this object, if the inventor, in order to 
get the full benefit of an American patent, was only obliged to first 
apply for his patent here ; but during the period of over thirty years 
which elapsed before the amendments of the Act of 1870, it became 
evident that it was not enough in order to secure the object of the 
statute that every American patent applied for here before the grant 
of a foreign patent should be put on the same footing with a patent 
granted here in advance of the foreign patent. 

Our patent laws are peculiar in that they enable the inventor to 


prolong indefinitely the period between the application and the al- 
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lowance of his patent. If the statute did not apply to cases in 
which the American application is made before the foreign patent, 
it would, in such cases, be possible for a foreign inventor to lodge 
his application in our patent office, and then, by dilatory pro- 
ceedings open to him, keep his application pending indefinitely until 
he had taken his foreign patents and developed the invention in any 
country of his selection—then, returning to the United States, to 
take out his patent here for the full term of seventeen years, only 
after he had perfected and introduced the invention abroad. 

The evils incident to these delays in prosecuting applications in 
the U. S. Patent Office are very forcibly set forth by the Commis- 
sioner of Patents in his annual report for the year ending December 


31,1587. He says: 


“T desire to call especial attention to the subject of delays 
which occurs in the Patent Office on the part of applicants in 
the prosecution of their applications for patents.” 

‘“* Section 4894 provides : 

‘All applications for patents shall be completed and _pre- 


‘pared for examination within two years after the filing of the 


“~ 


application, and in default thereof, or upon failure of the ap- 


°. 


plicant to prosecute the same within two years after any action 


o 


therein, of which notice shall have been given to the appli- 


~~ 


cant, they shall be regarded as abandoned by the parties there- 


~ 


to, unless it be shown to the satisfaction of the Commissioner 


o 


of Patents that such delay was unavoidable.’ 

“ Under this section applicants who desire to prolong their 
applications and postpone action therein have ample opportu- 
nity todo so. There are two classes of persons who apply for 
patents, one composed of those who are exceedingly anxious to 
obtain their patents at the earliest practicable moment, the 
other of those who desire to prolong the issue of their patents 


and to keep the applications pending in the Patent Office to the 


very latest date possible. The second class embraces the more 
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powerful, rich and influential parties, who are either the in- 
ventors or the assignees of the inventors. This section of the 
statute enables the second class of persons to keep their appli- 
caticns pending in the office for years before their patents issue. 
[In the meantime they are engaged in manufacturing and put- 
ting upon the market the article or improvement, but warning 
the public that the patent is applied for ; the effect of which is 
to give them the absolute control and monopoly of the inven- 
tion, and to deter all other inventors from entering upon the 
same field of invention and from manufacturing the article. 

“The manner in which this delay is effected may be_ briefly 
explained. The applicant files his application and is allowed 
two years within which to complete or perfect it. Any action 
of the office requiring change or modification, or some formal 
correction, can be followed under this section by a further delay 
of two years before the applicant is required to take any action 
in response. At the expiration of the two years he perhaps 
makes some amendment or change in the character of his 
claims. ‘This involves a corresponding action on the part of 
the office, and however prompt and speedy this action may be, 
the applicant is permitted another two years before any re- 
sponsive action can be compelled from him, and so the matter 
may be continued. ‘There are applications now in the office 
which have been kept alive nine or ten years, and the office is 
powerless to compel speedier or earlier action on the part of 
the applicants. 

‘TT have had occasion to direct an investigation to be made 
into this matter, and [ submit as a part of this report the re- 
sult reached by a committee on the subject, showing the num- 
ber of applications in the office which have been so pending 


for a number of years (see Appendix B).” 


The table constituting Appendix B shows that there were at the 


_ 


time of the report 7,745 applications pending in the Patent Office, 
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that had been thus kept alive for more than two years; and of these 
810 relate to the department of electricity. 

That the evil resulting from allowing the date of the application 
instead of the grant to govern had been perceived as early as 1853 
appears from Judge Grier’s dissenting opinion in 7 /eilly vs, Morse, 
quoted on page 16 of appellant’s brief. He says: 

“ It is supposed that certain evils might arise by allowing an ap- 
plicant for a patent here to delay its issue till he can obtain a for- 
eign patent. To which it is a sufficient answer to say, that if such 
evil consequences should be found to exist, it is for Congress to 
remedy them by legislation.” 

Congress accordingly did thereafter remedy them by the Act of 
S70. 

Having regard, therefore, to the policy of securing the first pat- 
ent for this country, as well as to prevent successive monopolies 
abroad and here to the same inventor, or his assigns, it became nec- 
essary to do more than merely require that the application should be 
first made here, and to require that the invention should be first 
patented here. No benefit is secured to the public, but rather the 
contrary, from the mere pendency of the application. Benefit to the 
public is only secured when the patent is granted, and if it were per- 
mitted to an inventor to file his application here, and then, abandon- 
ing for the time this country as, his field of operation, obtain and enjov 
a long monopoly abroad and thereafter a monopoly for seventeen years 
here, both an unreasonable privilege would be given to the inventor 
and the American public would be deprived of the full benefit of the 
invention. So far, therefore, as the law is intended to prevent the 
existence of a monopoly here which has ceased abroad, it is, also, 
necessary in order to make it effective that the limitation imposed 
by the foreign patent should be governed by the date of the 


American patent. 


+) > 


_" 


(2.) The statute under consideration applies equally to citizens 
and aliens, although the appellant's brief hazards the novel conjecture 
that it is to be limited to foreigners, based upon the idea that it is 
simply retaliatory legislation, or rather, as it is described in appel- 
lant’s brief, reciprocal legislation, directed to the point of harmoniz- 
ing our own with the laws of foreign countries. For the reasons 
already stated, this is but one of the objects of the statute, and one 
that applies to foreigners alone, but if it were the only object of the 
statute it could only be effectively secured by making the simultane- 
ous expiration of the home and foreign patent depend upon the date 
not of the application but of the grant here. 

If foreigners, by merely filing an application here and prolonging 
proceedings, could nevertheless obtain a full term patent without 
regard to the term of their foreign patent, they would enjoy privi- 
leges here not accorded to our own citizens in any other country, 
besides all the otier mischiefs arising which have been already 
mentioned, as incident to‘such a condition of the law and detri- 
mental to the interest of the American public. 

Moreover as retaliatory, oreven if the appellants prefer, reciprocal 
legislation, the statute should be measured by the restrictions 
imposed by the foreign laws with which it is supposed to harmonize. 
Taking the foreign country in most intimate relation with our own, 
England, the English Patent Law of 1852, in force at the date of the 
passage of our Act of 1870, and revision of 1874, provides as 
follows : 

“ Where, upon any application made after the passage of 
this act letters patent are granted in the United Kingdom for 
or in raspect of any invention first invented in any foreign 
evuntry or by the subject of any foreign power or state, and 
a patent or like privilege for the monopoly or exclusive use or 


exercise of such invention in any foreign country is there 
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obtained before the grant of such letters patent in the United 
Kingdom, all rights and privileges under such letters patent 
shall (notwithstanding any term in such letters patent limited) 
cease and be void immediately upon the expiration or other 
determination of the term during which the patent or like 
privilege obtained in such foreign country shall continue in 
force ; or where more than one such patent or like privilege is 
obtained abroad, immediately upon the expiration or determi- 
nation of the term which shall first expire or be determined of 
such several patents or like privileges.” 


Coryton on Patents (Ed. 1855), p 449. 


It will be noted that this statute makes the date of the grant of 
the English patent the controlling date as to the limitation imposed by 
the foreign patent. If, therefore, it was, as appellants contend, the 
sole object of the statutes, to make our own law conform to that of 
foreign countries in respect to the limiting effect of foreign patents 
on patents granted by our Government, it should naturally be so in- 
terpreted as to make it correspond in effect with the provisions of 
the law with which it was intended to harmonize, and that, in this 


instance, is the interpretation for which the respondents contend. 


(3.) The views here urged as to the policy of the statutes under 
consideration, receive strong confirmation from the opinion of Mr. 
FIsHER, who was Commissioner of Patents at the time the law of 
1870 was enacted, and was in a position to know the actual intent 
of those who framed and passed the act. Soon after its passage, he 
had occasion in ex parte Boyer, to expound Section 25 of the Act of 


1870, and uses this language : 


“It ws reasonable to suppose that the inventor will follow up 


7 


a 


his earliest patent with the greatest vigor , and that, other things 
being equal, he will protect his invention first in that country 
where he expects to make the most use of it. If, therefore, the 
American inventor chooses to exhibit this preference for a 
foreign country, and to give them the first information respect- 
ing his invention, and the earliest opportunity of using it, the 
law makes no distinction between him and the foreign inventor 
who obtained his first patent at home.” 


ie parte Boyer, Commissioners’ Decisions, 1870, p. 131. 


This statement from such a source is contemporaneous testi- 
mony as to the intent of the act, that is entitled to especial con- 


sideration. 


The same idea as to the general policy of our law was expressed 


by Commissioner Leacerr. He Says : 


“ The law proceeds altogether upon the ground that the in- 
ventor confers a benefit on the public here, and it specially 
encourages and protects him for that reason. A foreign in- 
ventor, whether a citizen of the United States or not is imma- 
terial, can only benefit the public here by publishing his 
invention here.” 


Tucker vs. Davis, 2 Off. Gaz., 224, 


And Commissioner MARBLE, almost following the language of 


Commissioner FISHER, says : 


‘“ There is no reason why American inventors who choose to 
obtain patents abroad before doing so in their own country 
should be placed upon a different platform than foreigners. If 
they exhibit this preference for foreign countries and give them 
the first information respecting their inventions, and the first 


opportunity of using them, the law makes no distinction in 
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their favor as against an inventor who makes his first efforts at 
home.” 
Bell vs. Brooks, 19 Off. Gaz., 290. 


Respondents, therefore, submit that the policy and intention of 
the law, if it be allowable in this case to resort to prior legislation, 
or other extrinsic evidence of legislative intent, can only be fulfilled 
by following the literal and natural interpretation which is here in- 


sisted upon. 


(4.) Appellant’s brief (pp. 17 to 21) asserts that the contempora- 
neous construction of the profession and of the Patent Office as to 
the meaning of Section 25 of the Act of 1870, and Section 4887 of 
the Revised Statutes, was in accor lance with the dissenting opinion 
of Mr. Justice Grier in O Peilly vs. Morse as to the meaning of 
the prior acts of 1836 and 1839, and was to the effect that the 
statutes first named applied only to inventions patented abroad be- 


fore the date of application here. 


The fact is just the contrary. The contemporaneous construc- 
tion was in accordance with the interpretation for which respondents 
contend, and, with a single exception, which was promptly overruled, 
has been the uniform construction adopted by the Patent Office 
and the Courts from 1870 to the present time. 

The dissenting opinion of Mr. Justice Grier as to the Acts of 
1836 and 1839, does not seem to be relevant to the question, nor is 
it perceived how it can furnish any rule of construction for the sub- 
sequent statutes of 1870 and the revision of 1874, and need not, 


therefore, be here discussed. 


at 
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The substance of appellant’s argument in support of their erro- 
neous statement seems to be as follows: 

That certain rules of the Patent Office require the applicant, 
when he makes his application, to disclose whether he has yet ob- 
tained a foreign patent, but do not require him to disclose whether 
he will or may receive one before the grant of his patent ; that Mr. 
Commissioner Payne, in response to a request from a primary ex- 
aminer for instructions, decided in 1880 that the statute did net ap- 
ply where the foreign patent was granted subsequent to the home 
application; and then, ignoring the fact that this decision was 
in direct conflict with the earlher recorded decision of the 
office, and was overruled by the Umited States Cireuit Court 
in two years by a decision uniformly followed by every 
Cireuit Court in which the question has since arisen, ap- 
pellant proceeds to draw the conclusion that these “ author- 
ities " VIZ... the rules of the Patent Office. the Case of Koechlin HS. 
Marble (2 Mae., Dist. Col. Rep., 12), which does not touch the 
point at issue, and the overruled opinion of Mr. Commissioner 
Payne—‘“ seem to show affirmatively that the actions of those learned 
in the law, to wit, those in charge of the Patent Office 
and those who were practicing under its provisions , did, 
as matter of fact, interpret Section 4887 of the Revised Statutes as 
having no reference to an American inventor after he had _ filed his 
application for a patent,” and that ‘Sif sueh was the official and 
practical interpretation put upon the act for twelve years by those 
to whom it Wiis addressed , ad thie i such practical interpreta- 
tion bay be considered as controlling by the Courts.” 

To this respondents reply : 

(a.) The rules of the Patent Office prove nothing. They merely 


require the applicant to state whether any foreign patent was in ex- 
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istence when his application was filed, because that was a reason 

for more speedy action. Such applications were privileged as to the 
order of examination. 

See Patent Office Rule 29, page 9 of “ Rules of Prac- 

tice, etc., Ed. of 1877; Rule 63. page 20, Ed. of 1888.” 


It was unnecessary to require the applicant to state what foreign 
patent might be issued to him before the grant, because it was a fact 
the applicant might well be unable to predict, and there was no 
need on the part of the office to take notice of foreign patents which 
might be issued after the application, because they limit the patent 
as a matter of law, it having been decided ever since O felly vs. 
Morse, in 1853, th. t the limitation need not be expressed on the face 
of the American patent. 

O'Reilly vs. Morse, 15 How., 62. 
Canan vs. Pound Mfg. Co., 25 Fed. Rep., 185. 


Am. Paper Barrel Co. vs. Laraway, 28 Fed. Rep., 141. 


The words italicised at the end of form 26 (p. 17, of appellant’s 
brief) giving the form of oath applicable alike to the case where 
there is not and where there isa foreign patent, have no reference to 
the existence of a foreign patent at all, but to the provision of law 
that in no case can a patent issue where there has been more than 
two years’ use prior to the application. 

As to the case of U/. S. ex rel. Koechlin vs. Murble (2 Mae., 12), 
the opinion has nothing to do with the interpretation of the statute 
in respect to whether it refers to the date of grant or date of appli- 
cation. It simply decided that the patent rules were reasonable and 
must be obeyed as against parties who insisted that the limitation 
imposed by the existence of a prior foreign patent had been re- 
pealed by the provision that all patents should run for seventeen 


years. 


(4.) As to the actual contemporaneous construction of the act, it 
was given by Mr. Commissioner Fisner in 1870, the very year of its 
passage, and remained the authoritative and public declaration of 
the office for ten years, until if was temporarily changed by Mr. 
Commissioner PAYNE in ex parte Mann, already referred to. In Oc- 
tober, S70, immediately after the passage of the act, Mr. Commis- 
sioner FISHER. in ex part Smith and Skinner, raled that Section 25 
of the Act of 1870 was not confined to patents issued on appli- 


cations subsequent to the dates of the forelgn patents. He SAVS : 


ag In the Cuses of Ward and Dover | held that the orant of nv 
‘foreign patent before the issue of an American patent was 
P fatal to the application for the extension of the American 
‘ patent, if the foreign patent expired before the original term 
“of the patent sought to be extended. If IS IMMATERIAL 
“ WHETHER THE AMERICAN PATENT WAS APPLIED FOR BEFORE THE 
‘FOREIGN PATENT OR NOT. ‘THIS WAS IMPORTANT UNDER THE 
‘FIRST LAWS, BUT NO SUCH DISTINCTION EXISTS UNDER THE Act 
‘or L870.” 


Commissioners Decisions. L870. }). 131. 


This was the true contemporaneous construction of the Act of 
1870, promulgated by the head of the Patent Office, in pursuance of 
his official duty, and binding upon all practising in the office until 
overruled. If there had been any departure from the construction 
thus adopted in any subsequent rulings of the office or its practice 
down to the contrary opinion ot Mr. (Commissioner PAYNE ID LSSU, 
why did not the latter refer to such rulings or practice in his opin- 
ion? In fact, Mr. PAYNrE’ attempted to inaugurate a new practice 
and was shortly overruled by the Courts, and since 1882 the deci- 


— 


sion of Judge NIXON in Bate Co. vs. Gillett (13 Fed. Rep., 553) has 
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been uniformly followed and upheld in every case in which it has 
been questioned, viz. 7 
By Justice BLarcurorD in Gramme Co. vs. Arnoux Co., 21 
Blatch., 450. 
By Justice Brapuey, in Late Co. vs. Gillett, 31 Fed. Rep., 
809, and 


By Judge Cour in the case at bar. 


We concur in the applicability of the cases cited on pp. 20, 21 of 
appellant’s brief, to the effect that long established construction of a 
statute and cotemporary exposition is entitled to great weight ; but, 
directly contrary to appellant’s assumption, that principle, upon the 
facts in this case, furnishes a strong argument in favor of the con- 
struction for which the respondents contend. It appears that, ex- 
cept for the brief period of two years from 1880 to 1882, the promul- 
gated decision of the Patent Ofice and the rulings of the: Courts 
have been in favor of respondent's construction from the passage of 
the Act of 1870 down to the present time. 

Appellants urge the rule expressed in /eutherford vs. Green (2 
Wheat., 203), that, “ Whatever the legislative power may be, its acts 
ought never to be so construed as to subvert the rights of property, 
unless its intention so to do shall be expressel in such terms as to 
admit of no doubt and to show a clear design to effect the object.” 

We invoke that rule. Appellants assume that to give the con- 
struction for which the respondents contend would work a hardship 
upon those who have taken out foreign patents subsequent to thei 
American applications under the mistaken belief that such patents, 
if issued prior to the American grant, would not abridge the term of 
their home patents. If any such there be, their error is due to the 
mistake or negligence of themselves or their solicitors, and may or 
may not be a reason for legislative relief, but has not been justified 


by a long continued, generally accepted, or authoritative construe- 
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tion of thé law, or by the language of the statute itself. The anpel- 
lants cannot appeal, in this case, to any principle of vested rights, 
for when Bate applied for his American patent in 1876 (Appellant’s 
srief, p. 3), the only published construction of the law was that con- 
tained in Mr. Commissioner Fisher's decisions in ex parte Smith and 
Skinner in the volume of Commissioners’ Decisions for 1870, with 
which every competent patent solicitor should have been familiar. 

On the other hand, during the period that has elapsed since the 
Act of 1870 and the Revised Statutes in 1874, the decisions of the 
Courts have induced hundreds to embark capital and conduct busi- 
ness enterprises upon the faith of the correctness of those adju- 
dications and the plain language of the act. Millions of dollars of 
capital are represented by parties interested in the result of this 
appeal, which must be impaired by costly litigation if the meaning 
of the law shall be wrested from the interpretation it has hitherto 
received, and, in such an event, the rights of property of those 
throughout the country whose capital has been invested upon the 
faith that patents have expired under the operation of the law, will 
be depreciated, or wholly lost, to an extent difficult to calculate, but 
enormous In amount. 

In the face of such consequences the Court, in accordance with 
the salutary rule above invoked, may well hesitate to depart from 
the plain rule of literal interpretation and to overthrow a construc- 
tion which, with the unimportant interruption above noticed, has 
universally prevailed, and upon which the public has had a right 


to rely. 


SECOND. 


Section 4887 applies to all inventors, whether 


citizens or aliens. 


Appellant’s brief (pp. 22 to 25) seeks to maintain the proposition 
that the section only applies to aliens who have already obtained 
patents in foreign countries, and not to our own citizens who may 
have patented their inventions abroad before obtaining a patent here. 

The plain answer to this unfounded assumption is that the 
statute makes no such distinction, and its language is so unqualified 
and comprehensive that no such distinction can be interpolated by 


judicial construction. 


Appellant’s argument upon the point may be summarized as 
follows : 

The original intent of Congress as shown by the Act of 1836, was 
“to legislate of and concerning foreigners who had previously taken 
out patents abroad, and had then come to this country and asked 
for a patent for the same invention,” 7. ¢., the said legislation ap- 
plied to foreigners only and not to our own citizens; that between 
1836 and 1870 all foreign countries adopted legislation with refer- 
ence to patents to foreigners, whereby in England and elsewhere 
foreigners who had previously taken out letters patent in their own 
country could obtain patents in those countries, limited, however, so 
as to exjire at the same time with the inventor’s home patent ; that 
with this foreign legislation before them it was the intention of Con- 
gress, by Section 25 of the Act of 1870, “ to make just such a_pro- 
vision touching foreign inventors and foreign patents as had been 


made by other nationalities;” that “all the laws were thus complete 
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and harmonious in their provisions ;"’ that “each country in suc- 
cession was legislating of and concerning foreign patentees and not 
of and concerning its own inventors,” and, therefore, that the Act of 
1870, and Sec. 4887 of the Revised Statutes, relate only to foreigners 
and not to our own citizens. 

This argument is inaccurate in point of fact, and a non sequitur in 


point of reasoning. 


First. As to the Act of 1836, the statement that its provisions in 
respect to the limitation imposed by a prior foreign patent, applied 
only to foreigners is without foundation. As was stated by Judge 
Wa ace, in Ldison Co. vs. U.S. Co. (35 Fed. Rep., 134), “ since the 


“ Act of July 4, 1836, which repealed all former patent laws and 


- 


‘ established a comprehensive code covering the whole subject, our 
‘laws have not made any distinction between our own citizens and 
“ foreigners in respect to the privilege of obtaining patents or the 
“ conditions and restrictions of the privilege granted, except as to 
“the amount of the fee to be paid and the protection of inventions 
“ by caveat.” 

The assertion (Appellant’s Brief, p. 22), that it is “clear” that 
Congress, in the Act of 1836, intended to legislate of and concern- 
ing foreigners alone—from the following language, viz.: ‘“ Nothing 
in this act contained shall be construed to deprive an original and 
true inventor of the right to a patent for his invention, by reason of 
his having previously taken letters patent therefor in a foreign 
country "—is scarcely worthy of serious reply. If the foreign patent 
had been obtained by an American inventor, could it be said that it 
was not a patent for “his” invention ? Is it intended to assert 
that the possessive pronoun does not apply as well when the foreign 
patentee is an American citizen, native or naturalized, as when the 


patentee is a foreign citizen ? 
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Seconp. As has been already stated, so far as the Act of 1870 
affected foreizners patenting their inventions here, if may well have 
been, in part, retaliatory legislation, designed, among other things, 
to impose upon foreigners similar restrictions in obtaining a patent 
here, to those which foreign laws imposed upon our own citizens 
seeking a patent in foreign countries; but it doss not follow from 
this that our statute was not also intended to meet the case of our 
own citizens who might obtain patents ahroad before patenting 
here. The language of the act shows that it was so intended, and it 
makes no distinction between citizens and aliens; and the reasons 
for the act, which have been already stated, apply with equal force 
whether the previous foreign patent has been granted to a foreigner 
or to one of our own citizens. There is, if anything, less reason why 
an American citizen who first gives a foreign nation the benefit of 
his invention should thereafter be able to obtain a full term patent 
here than for refusing a full term patent under like circumstances to 
a foreigner. 

If the foreign legislation is at all material to the point, which is 
not perceived, it may be noted that the laws of many foreign coun- 
tries passed prior to 1870 apply as well to the case of one of their 
own citizens who may obtain a patent abroad as to foreigners. 

Such is the case in England, in France, and other countries. 

Carpmael’s Patent Laws of the World, pp. 199, 107, 288, 
455. 


The foregoing are, in brief, the only reasons suggested by the 
appellants for departing from the plain language of the act under 
consideration and confining its operation to American citizens. 


That they are inadequate to justify such a course, even were the 


case one to admit, under any circumstances, of such a qualification 


he 


ler 


he 


on 


37 


of the language used, is too plain for argument. So far as reports 
show, the point was never suggested, since the Act of 1836 was 
passed down to the present time, until it was raised, by counsel who 
now represent appellant, in some of the late cases in the Circuit 
Courts. and whenever raised it has been disregarded or overruled. It 
was raised before his Honor Mr. Justice Braptey in Pate Co. vs. 
(sillett. but not referred to in the opinion of the Court. and also in the 
case of the EL lison Co. ws. U.S. Co. (35 Fed. Rep., 134), before Judge 
WALLACE, who dismissed it as not “of any importance ” and “ im- 


material.” Further discussion of the question seems unnecessary. 


THIRD. 


The provision of Section 4887 that the United 
States patent * shall be so limited as to expire at the 
same time with the foreign patent, or if there be 
more than one, at the same time with the one having 
the shortest term,” means that it shall expire at the 
end of the current term of the foreign patent in ex- 
istence at the date of the American grant, without 
regard to any subsequent extension or curtailment 


of that term depending upon an uncertain event. 


Any other construction would produce most injurious uncertainty. 
If the expiration of the American patent depended upon the actual 
future expiration of the foreign patent, then whenever the latter 
was in the usual form, capable of extension or liable to forfeiture, no 
one could tell when the American patent wonld expire; and this 


would operate to the detriment alike of the inventor's privilege here 
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and the interest of the American public, who are entitled to know 
when an invention is to become free. 

The construction, therefore, uniformly adopted by the courts 
has been that first stated. 

The question first came up before Mr. Justice CLirrorp in the 
ease of Henry vs. Providence Tool Co. (3 Bann. & Ard., 501 ; 14 O. 
G., 855), who, in deciding that the limitation of the American patent 
depended upon the current term of the foreign patent, without re- 
gard to any prolongation of the latter which the patentee might pro- 
cure from the foreign government, states the reason for adopting this 


construction, as follows: 


“What is the true construction of the Act of Congress 
under which the patent in suit was granted? When granted, 
the foreign patent was still in full force, and would not expire 
for the period of three years; nor could any one foreknow 
whether a petition for prolongation would ever be seasonabl y 
presented ; or, if presented, whether any prolongation would 
ever be granted. Congress employs the words ‘the foreign’ 
patent, evidently referring to the term of the foreign patent to 
define the term of the domestic patent. Had Congress intended 
to grant a patent for an indefinite term, or for an uncertain and 
undefined duration, they would have employed suitable words 
to express such an intent. Our Patent Act requires every 
patentee, before he shall receive a patent, to file in the Patent 
Office a written description of his invention, and of the manner 
and process of making and using it, in such full, clear and 
exact terms as to enable any person skilled in the art to make 
and use the same. 

‘Requirements of the kind are enacted for several impor- 
tant purposes : 

“I. That the Government may know what they have 


granted, and what will become public property when the term 


of the monopoly expires. 
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‘II. That licensed persons, desiring to practice the inven- 
tion, may know during the term how to make, construct and use 
the invention. 

“TLL. That other inventors may know what part of the field 
of invention is unoccupied (Gi// vs. Wells, 22 Wall., 27). 

“Adopt the theory of the complainant and none of those 
requirements would be of any avail, as none could foreknow 
whether the term of the patent was for three or seven years, or 
for some intermediate term of duration ; the effect of which 
would be to make the rights of property in this country depend 
upon the discretion exercised by a foreign sovereign. Support 
to that view is derived from the words of the section, which 
refer not only to the foreign patent, but, if there be more than 
one, to the one having the shortest term, which, in effect ex- 
cludes the theory that the provision in any view can be held to 
include any subsequent prolongation or extension of the mo- 
nopoly beyond what was then vested in the foreign patentee. 
[If Congress had intended otherwise the language would have 
been different, and words would have been employed to signify 
that the domestic patent should continue as long as the same 


invention was protected by the foreign government.” 


The doctrine of Henry vs. Providence Tool Co., was adopted and 
follwed by Judge Nixon in Sate vs. Gill tf, LS led. Rep., DOD ; by 
Mr. Justice BLaTcHrorD in /2eissner vs. Sharp, 16 Blatch., 383, and in 
Gramme Co. vs. Arnoux Co... 21 Blateh. 450: by Judge Colt in the 
case at bar; and by Mr. Justice BrapLey in Bate Co. vs. Gillett, (31 
ed. Rep., SOL.) 

In considering the word “ term” as applied to the foreign patent, 
the Courts seem, in the decisions cited and others, to have prac- 
tically interpreted it to mean the grant of the monopoly by the for- 
eign government for a fixed period, which, in the absence of any 


default upon the part of the grantee, will not be abridged, and which 
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cannot be prolonged without a renewed operation of the granting 
power. 

It makes no difference whether this renewed operation of the 
granting power be a matter of grace, or procurable as a matter of right, 
or whether it is evidenced by a fresh grant or by a mere executive 
act, like the endorsement of an extension upon the original grant. 
Looking to certainty as the great object in view, the Courts only re- 
gard the period at which the current term must expire, considering 
any prolongation dependent upon an wncerlain event as belonging to 
a different term from the first. 

fn like manner any forfeiture of an unexpired residue of the term 
by reason of the failure of the patentee to maintain future pay- 
ments to the Goverment, is disregarded, as such failures are uncer- 
tain events, and the policy and meaning of the act require that re- 
gard should be had to the term of the foreign patent as it exists af 
the date of the American grant, which “ term” is the fixed period for 
which the foreign patent will continue without any further operation 
or exercise of the granting power. 

Paillard vs. Bruno, 29 Fed. Rep., 864. 
Holmes Co. vs. Metropolitan Co., 21 Fed. Rep, 458. 


The meaning of the word “term” thus adopted is in accordance 
with its legal as well as popular signification in analogous cases. 

A lease for five years with a privilege of renewal for a further 
term of two years would be, during the continuance of the first 
term, regarde? as and called a lease for a term of five years, and it 
would not be deemed otherwise because it contained a clause of for- 
feiture and re-entry in case of non-payment of rent. 

In appellant’s brief (pp. 32, 33, 34) the correctness of this rule 


is disputed. They state their position to be that “if it had been 


“ necessary for Bate’s American patent to have expressed the precise 
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* state of things in Canada, it would have saic that it should expire 
- of the end of five, ten or fifteen years, its Mr. Bate, in his absolute 
“ right, might determine,” (pp. 32, 35); or, taking an alternative 
position that “if it be said a somewhat definite term” (without how- 
ever pointing out the distinction between a term that is “ somewhat 
definite” and one that is simply “ definite”) “is intended to be 
‘ ascertained at the very moment of issuing a patent, then the term 
‘should in favor of a patent be construed to be fifteen years, with a 
‘ defeasance in the power to enforce the patent privilege in case of 

non-payment of the fees, rather than a term of five years’ (». 33). 
No reason is civen for this departure from the decisions of the lower 
Courts. ‘The construction contended for by appellant is merely as- 
serted, not supported by argument. 

As far as the first position is concerned, the answer is that such a 
construction would produce the intolerable uncertainty to avoid 
which. as already shown, Wiis the renson for adopting the received 
construction ; and as far as the alternative position is concerned, the 
answer is that the Bate Canadian patent was not a patent for fifteen 
years liable to defeasance, but for a term of five years with the 
privilege of renewal. 

The distinetion is that the diminution of the term in the first 
instance does not require any further operation of the granting 
power; while its prolongation in the secon | instance dovs. 

This further operation of the granting power was, in this case, 
exercised with as much formality as in making the first grant. 
The original patent “grants to the said John Jones Bate, his 
executors, administrators and assigns, for the period of five years from 
the date of these presents, the exclusive right . etc., of exercising his 
invention, (Record p. 21). Prior to the expiration of the five years 
and in December, 1881, the Canadian government by a new instra- 


ment of grant, after reciting that “a patent bearing date,” ete., “ was 
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granted to John Jones Bate,” etc., “ for a period of five years from | 
! the date of said patent,” etc., proceeds : | 
“ The present patent grants to the said John Jones Bate, his | 

‘“ executors, administrators and his assigns, for another period of five | 
‘“‘ years to commence and be computed on and from the ninth day of l 
| ‘“ January,” 1882, the exclusive privlege, &c., (Ree. p. 30). 7 
| Whether this further operation of the granting power was a special : 
| government favor, or a privilege ovtainable by all patentees alike, ' 
on the payment of certain fees, is wholly immaterial. To say that | 
| the second grant was not, in its very language, for “ another period,” . 
i 
| 2. ¢., “term,” than the first grant, or that the original grant, because 
| of the law allowing renewals, was a fifteen-year grant, with a de- 
feasance, is a mere misuse of language which carries its refutation 
| upon its face. 
| The appellants seek shelter from this result behind the Canadian > 
; Amendatory Act of 1883 (Rec., p. 63), which they affirm declared that 
the true meaning of the pre-existing law, under which the said sue- ’ 
cessive grants had been made to Bate, was that the first grant was | 
| 
for fifteen years, with a defeasance, and that this declaration of the | 
Canadian Parliament is absolutely binding upon this Court. 
To this we reply : | 
: 
FOURTH. \ 
: The Canadian Legislation subsequent to the grant 
| of Bate’s Canadian and also of his United States | | 
| patent had no effect upon the latter patent, and | 
: could not change the date of its expiration. | 
The Canadian Act of 1883 (Record pp. 63 and 64), either changed | 
the existing law, or it did not. 
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If it did modify it, then, whether retroactive in its effect or not, 
it could not affect the American patent, the term of the expiration 
of which was fixed by the term of the Canadian patent as it stood 
when the American patent wae granted, 

Says Mr. Justice Brapiey in Bate Co. vs. Gillett, (13 Fed. Rep., 
p. SOU) : 


‘1 may say at once that I attach no importance to the last 
mentioned act (Canadian Act of 1883). The American patent 
received its operative force and etfect on the day it was issued, 
and no subsequent legislation in Canada or elsewhere could 
change it, whatever might be the effect of such legislation 
where made. The force and effect of the American patent could 
only be affected by the Canadian patent as the latter stood when 
granted ; and not as it was afterwards modified by legislation ” 


(p. S13). 


If, on the other hand, the Canadian act did nof change the law as 
it stood, then the “term” of the Canadian patent, in the sense in 
which that word is used in our statute, expired five years from the 
date of the first issue of that patent, any mere declaration of the 
Canadian Parliament, as to the name by which such a patent shall 
be known, to the contrary notwithstanding. 

The question in the latter case is not what the Canadian statute 
means, but what the United States statute means. 

The United States statute applies the word “ term ” to that fixed 
period, current at the date of the American patent, for which the 
foreign monopoly has been granted, and which cannot be prolonged 
without the further operation of the granting power, which further 
operation depends upon an uncertain event and may never happen. 
That, we have already seen, was the case with the Bate patent. 
The inventor received a specific grant for five years. He then 


petitioned and received a second specific grant for five years more. 
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The American patent was issued during the first grant, and the term 
of that grant, v/z, five years, was the “term” of the Canadian 
patent within the meaning of our statute, without any regard to the 
fact that the Canadian law gave the patentee the option of obtaining 
the second grant upon the fulfilment of certain conditions. 

The Canada Parliament, subsequent to the grant of the American 
patent and after its duration was fixed, passed the Act of 1883, 
whereby it was enacted that “ every patent heretofore issued, in re- 
spect of which the fee for the whole or for any unexpired portion of 
the term of fifteen years has been duly paid * * * has been and 
shall be deemed to have been issued for the term of fifteen years ” 
(Record, pp. 63, 64). Now, if this did not alter the substance of the 
existing law, then it was merely a change of nomenclature—a declar- 
ation that, in Canada, certain prior patents, of which the Bate 
patent was one, which had been originally granted for a term of 
five vears and afterwards, by a further operation of the granting 
power, extended for ten years, should be there denominated patents 
issued for the term of fifteen years. 

Such a change of appellation could not affect the meaning of the 
American statute any more than American customs laws imposing a 
duty upon a particular article by its usual trale name could be 
evaded by a foreign statute changing that trade name within the 
foreign dominions. 

A fair interpretation of the Canada statute, however, shows that 
it is not declaratory but amendatory. It ordains that all patents 
thereafter granted shall be for the term of fifteen years, with a 
defeasance in case of non-payment of the former extension fees. 
Obedience to this act would require the Canadian Commissioner of 
Patents to express the term upon the face of every patent as fifteen 
years, whether or not the fee to keep up the life of the patent for 


the whole term of fifteen years was paid at the time of the grant, end 
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no further operation of the granting power would occur, although 
the patent would cease by act of the lawif the remaining installments 
of fees were not paid. This altered the law as it had previously ex- 
isted, whereby, as already seen, patents were granted for such a term 
as the patentee chose to pay for, and were so limited on their face ; 
and a new grant was made if the patentee exercised his option of 
obtaining an extension. As to these patents, the Act is retroactive. 
It declares that they “ have been and shall be deemed to have been ” 
fifteen-year patents. That is, the expression is tautological ; “ have 
been ” can only mean shall be “ deemed to have been,” for no legis- 
lation can alter a past fact, it can only affect the light in which it 
shall be in future regarded. To this end, the Act provides that prior 
patents, on which the fees have been paid for the full fifteen 
years, shall be deemed to have been issued for fifteen years, “ to 
cease on the same conditions on which patents hereafter issued are 
to cease.” That is, in effect, the term for which prior patents had 
been granted was altered so as to conform to the term of patents 
thereafter granted. 

This seems the soundest construction of the statute, and relieves 
it of the reproach, which would otherwise attach to it, of being an 
obvious and intrusive attempt on the part of a foreign legislature to 
usurp the functions of the United States Congress, and extend, by 
changing the mere names of things, certain American patents which 


had expired under the operation of our own laws. 


The patent in suit, therefore (if on the record the Court shall 
find that the invention was “‘ patented” in Canada prior to the date 
of the American patent), expired at the end of the term of the 
Canadian patent current at the date of the grant of the said Ameri- 


can patent, viz.: on January 9th, 1882. 
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Conclusion. 


The conclusion of appellants’ brief, pp. 26 and following, contains 
a number of statements intended to enforce the general proposition, 
that it was the intention of the Statute under consideration, as de- 
rived from the whole policy of our patent laws, to make the date of 
| application the pivotal date upon which the vesting of the inventor’s 


rights depends, and to point out the supposed hardships which may 


happen to American inventors or their innocent assignees, if Ameri- 
can patents are limited by foreign patents issued before the grant 
: _ in this country. 

As to these assumed hardships, it 1s a sufficient answer to say that 
the law fixing the date of grant as the controlling date has now 
been in operation for nearly twenty years without producing any of 
the hardships mentioned. Further than that, the hardships men- 
tioned do not depend upon this change of date, and were just as 
liable to occur when foreign patents which were issued before the 
American application limited the American patent as they are when 
those obtained before its grant so limit it. 

Counsel say, for example, that “if, after the domestic inventor had 
tiled his application, a person knowing of the invention should 


fraudulently obtain a patent in his own name abroad, and before the 


American patent was issued, the American patent would be limited 
to the life of such foreign patent,” and then assert that “ it could 
scarcely be contended that this is the law.” 

The simple answer to this is, that if, before the domestic inventor 
had filed his application, a person knowing of the invention should 
fraudulently obtain a patent in his own name abroad, the American 
patent would, in like manner, be limited to the life of such foreign 
patent, and, moreover, that this is just as liable to happen as the 
t former supposition ; and yet appellants themselves admit that this 


; is the law. 
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So, too, it is alleged that an American inventor, after having filed 
an American application, might assign his right to the patent, and 
then cheat his assignee by taking out a foreign patent for a short 
term before his assignee had actually obtained his American 
patent. But he might also cheat or injure an American assignee by 
getting out a foreign patent befvre his assignee had perfected and filed 
lis application. So, any dishonest patentee may cheat his assignee 
by selling the same patent a second time before the first assignment 
is recorded. So, any dishonest person may commit a fraud under 
the statutes for the conveyance of land. The Statute of Frauds 
and the Statute of Limitations afford similar apportunities for 
dishonesty. The law seeks to repress such evils by direct penal 
statutes, or by personal remedies against the wrongdoer. It would 
be hopeless to frame them so that a rogue might not take advantage 
of them to do a wrong; and, in the case of patents for inventions, 
the opportunity is as great where the date of upplication determines 
the fact of limitation by a foreign patent as where it is determined 


by the date of the grant. 


As to appellant’s arguments concerning the supposed policy of 
the law and the alleged vested rights obtained by filing 1m applica- 
tion, they have already been answered, so far as they have seemed 
material, in the preceding parts of this brief. 

So far as relates to the vested rights acquired by filing an applica- 
tion, those rights do not relate to or affect the duration of the patent 
to be issued on such application, or make the interest of the inventor 
superior to that of the public. As between a domestic and a foreign 
patent the public has no interest as to which shall be applied for 
first ; it has a very vital interest as to whether an invention shall 


be first patented here or abroad. 


The neglect of this consideration, and the assumption that the 
inventor's interest and not that of the public is the primary object 
of our patent system, is the fallacy which underlies the appellant’s 


whole reasoning upon this point. 


For the reasons above set forth the subscribing parties respect- 

fully submit that the statute under consideration— 

(1) Applies to American patents for inventions patented abroad 
before the grant of the patent here, and not merely to Ameri- 
an patents for inventions patented abroad before the date of 
the application here ; and 

(2) Applies whether the patentee be an American citizen or a 
foreigner; and 

(3) Limits the term of the American patent by the current term 
of the foreign patent existing at the time of the American 
grant, without regard to any subsequent prolongation de- 
pendent upon an uncertain event. 

EpMUND WETMORE, 
SaML. A. DUNCAN, 
LeonarD E. Currts, 
Of Counsel for the U. S. Electrie Lighting Co. 
Wm. BAKEWELL, 
‘lHomas B. Kerr, 
Of Counsel for the Westinghouse Electric Co. 
AMOS BROADNAX, 
Of Counsel for the Consolidated Electric Light Co. 
CHAUNCEY SMITH, 
THomas L. Livermore, 
FREDERICK P. Fisu, 
Of Counsel for the Thomson-Houston 
Electric Co. 
R. S. Taytor, 
Of Counsel for the Fort Wayne Electric 
hight Co. 
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Brief of R. S. Taylor on behalf of the Fort Wayne 
Electric Light Co. 


| jom im the foregoing brief, adding the following observations : 

The Cireuit Courts have followed the plain reading of the law. 
There are no ambiguous words in it. There is no reason that can be 
urged for enlarging or for restraining the literal import of its terms 
except the arguments of hardship. And these arguments are as various 
as the alleged hardships. One patentee asks that the filing of his 
application shall be taken its the date of his patent, for the purpose 
of the statute, because that construction wiil relieve him. Another 
that the act shall be taken as applicable only to foreign inventors, 
because he is it citizen. And another that i patent taken out abroad 
by the assignor or assignee of the invention ought not to be counted, 
because no other construction will help him. ‘These suggestions all 
Seen about equally reasonable. if the Court were at liberty to re- 
issue the statute, perhaps they would all be incorporated, with more 
of the same sort. Certainly the Court would not deal differently 
with different patentees having equal equities 

Before adopting why construction to relieve hardship In one ci- 
rection, the Court will feel bound to be sure that it will not by that 
course inflict equal hardship in another direction. It is familar 
doctrine that a decision or line of decisions which has become a rule 
of property will not be changed although it is found to have been 
unwisely adopted. Much more should it be that a statute which has 
hecome arule of property when taken in its literal and primary 
sense, ought not to be given a new meaning by construction which 
would overturn titles acquired On the faith of its previously accepted 


interpretation. 
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In this case both these principles apply. And they apply with 
more than ordinary force. A patent is a contract to which the 
patentee is party on one side, and the public on the other. The law 
under which the patent has been granted is part of the contract. 
To engraft a new meaning upon the law is to introduce a new term 
into the contract. 

Acting upon the plain letter of the statute as it reads, and as it 
has been expounded by the circuit courts, people have invested in 
electric lighting apparatus which is worthless to them if certain 
patents owned by the Edison Electric Light Company (at whose in- 
stance, it is understood, the present cause has been advanced on the 
docket) cover it. The construction of the law here contended for by 
counsel forthe appellant and the Edison Company would make all 
those people trespassers ex post facto. It would put it in the power 
of said company to bring ten thousand suits in chancery against 
men innocent of any intended wrong. 

If there is any hardship in the statute it is within the power of 
Congress alone to remedy it without doing new and greater wrong. 
By legislation a law can be changed with saving of existing equities. 
But judicial interpretation necessarily relates back to the enactment 


of the statute. 


Finally, I submit that there is no hardship in the case, and that 
the law as it reads, and as it has been applied by the cireuit courts, 
stands on solid grounds of justice and reason. A patent statute 
does not rest, like most other statutes, on some recognized prior 
right. It creates the right. The patentee pays a consideration for 
his patent in the description of his invention which he is required to 
place on file. The theory of the law is that the inve tion is valuable 


to the public. The sooner the patent issues, the sooner the patentee’s 
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monopoly begins to run, and the sooner the invention will fall into 
the general stock. Besides this, the information furnished by the 
patent is of itself valuable to the community. It enlarges the field 
of human knowledge ; it stimulates others to exertion ; it may point 
the way to further invention by others which the patentee never 
would have reached. On all these accounts there is real gain to the 
public in the prompt issue of useful patents. 

[t is for this that the law requires an inventor to take out his 
patent here before it gives him permission to patent it in other 
countries without affecting his rights here. It makes our own cit- 
izeus the preferred recipients of the benefits of the invention, as it 
makes the government the preferred creditor of a bankrupt. 

That there is some good in this is palpable. To say how much 
is the province of Congress. 


RK. S. TAYLOR. 
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Supreme Court of the United States, 


BATE REFRIGERATING COMPANY, APPELLANT, 


v. 


GEORGE H. HAMMOND & COMPANY, APPELLEE. 


Supplementary Brief as to the Construction of Section 
ISS7 of Revised Statutes, filed by leave of Court 
on behalf of the United States Electric Light- 
ing Company, the Westinghouse Hlectric 
Company, the Thomson-Houston 
Klectric Company, and the 
Fort Wayne Electric 
Light Company. 


Supreme Court of the alnited States. 


BATE REFRIGERATING COMPANY, Appecrant. 


GEORGE H. HAMMOND & COMPANY, Apre.rer. 


Supplementary Brief as lo the construction of Section 4887 of 
Revised Statutes, filed by leave of Court on behalf of 
the United States klectric Lighting Company of New 
York, lhe iz slinghouse Kelectri ( ompany of Pennsyl- 
rained, thee Lhomson—Houston fe clri Company of 
(‘onnecticut, and the Fort Wayne Llectric Light Ciom- 


pany of Indiana. 


On behalf of nll the above-named parties I desire to sub- 
iit some considerations which I cli | not have ith) opportunity 
to lst) before the respective counsel of the parties in time 
to he Incorporated into the brief which they have hiled, and 
which I fully indorse. 

Section 4884, of the Revised Statutes of the United States, 
declares what every patent shall contain, one of which things 
is a vrant for the term of seventeen years of the exclusive 
right to make and use and sell the invention. 

Section 4886 declares who Lnhik obtain a patent, and the 


conditions of obtaining it. 
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Any person may obtain a patent if the prescribed con- 
ditions exist. No distinction is made between citizens or in- 
habitants of this country and citizens or inhabitants of other 
countries. 

One of the conditions which must exist is, that the inven- 
tion for which an application for a patent is made must not 
have been in public use in this country for more than two 
years prior to the application. 

Section 4887 has two clauses — the first of which declares 
that the existence of a foreign patent for an applicant’s in- 
vention shall not debar him from receiving a patent under 
the act, if the invention has not been introduced into public 
use in the United States for more than two years prior to the 
application. 

In other words, the conditions which entitle an inventor to 
obtain in this country a patent for an invention which he has 
patented abroad are precisely the same as if he had not ob- 
tained a patent abroad. 

The second clause of the section declares for what ferm an 
inventor may obtain a patent for an tmvention which he has 
previously patented in a foreign country. It declares, for 
that special case, to what fevm the patent granted shall be 
limited, in the same manner as Section 4884 does as to patents 
generally. It contains no reference whatever, as the first 
clause does, and us Section 4886 does, to the condition, as to 
public use for two years, upon which the right to obtain a 
patent depends. It fixes, especially, the ferm for which a 
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patent may be granted, for “every patent for an invention 
which has been previously patented in a foreign country,” 
and does nothing more. 

Every patent, it says, granted for an invention which has 
been patented abroad, instead of containing, as provided in 
Section 4884, a grant for the term of seventeen years, “ shall 
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be so limited as to expire with the foreign patent, or if there 
he more than one at the same time, with the one having the 
shortest term.” 

It is perfectly certain that the language which we are con- 
silering of Section 4887 was intended to limit the terms of 
some patents to terms less than seventeen years, as provided 
in Section 4884, and the language, and the only language, by 
which to determine what patents are to have their terms so 
limited, is “an invention which has been previously patented 
in a foreign country.” But it is contended by the appellants 
that not “every patent granted for an invention which has 
been previously granted in a foreign country” shall be so 
limited as to expire at the same time with the foreign patent, 
but only those granted for inventions which had _ been 
patented ina foreign country previously to the application 
here. But if those words “previously to the application” are 
to be interpolated into the section in the face of the explicit 
language of the clause, it must, at the least, be shown that 
some object disclosed by the statute Is to be secured in cases 
where inventions had been patented in foreign countries pre- 
viously to the application in this country, which would not 
also be secured in cases where the inventions were patented 
in foreign countries after the applications were made here. 
It must be shown, in order to justify the limitation of the 
statute to the class of cases proposed, that the object to be 
secured by the operation of the statute is limited to that 
class. And, inasmuch as the limitation of the terms of 
patents is certainly not for the interest of the putentees 
themselves, it must be shown that some interest of the public 
was contemplated by Congress which would be premoted in 
one case, and not in the other. No such object is pointed out 
in the statute, and it is impossible to suggest any reason in 
the interest of the public for the limitation of the term of a 


patent granted for an invention which has been patented in a 
foreign country, during any period anterior to the grant here, 
which does not equally require the limitation to the patent- 
ing of the invention at any time during the whole period; to 
the period between the application and the grant, as well as 
to the period anterior to the application. 

When the necessary operation of the provision of the 
statute is to limit the privileges of an inventor and enlarge 
those of the public, the true rule to govern its applica- 
tion is to secure to both the inventor and the public the 
results contemplated in all cases which come within. the 
terms employed to define its scope, and the statute should 
not receive a construction which will diminish the privileges 
of the public and increase those of the inventor. It is safe 
to say, that if the operation of the provision in guestion did 
operate to the benefit of inventors, the appellants of this case 
would not be contending that it should be restricted to eases 
where foreign patents were obtained before the application 
here. 

It is suggested that the interests of the applicant may be 
adversely affected by delays inthe Patent Office for which he 
may not be responsible. The answer is that the limitation, 
be it greater or less, is not imposed by the statute for his 
interest, but for the interest of the public; that he takes upon 
himself the risk in consideration of what be hopes to gain 
from his foreign patents. If he will forego that gain he can 
have his patent bere for the full term of seventeen years. It 
is at his own option totake patents in this and in other coun- 
tries for a period less than seventeen veurs, instead of taking 
one in this country alone for the full period of seventeen 
years, or instead of waiting till after the patent is granted 
here before patenting abroad, 


When an Inventor patents his invention in one country he 
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makes it patent to the world, and discloses the knowledge of 
it to the people of other countries, who may thereupon prae- 
tise and use the invention at will, unless prevented by 
piutents in their respective countries; and it may well be 
that Congress considered it to be both expedient for the 
people of this country, nnd not unjust to un inventor, to pro- 
vide that when it armed him with the power to restrain the 
people of this country from using the knowledge which had 
become accessible to them through a patent to him in a for- 
eign country, the restraint should continue no longer than it 
would in the foreign country. 

After an invention has been patented in a foreign country 
the people of this country no longer stand in the same 
relation to it) as they did while the inventor kept the 
knowledge of it to himself. In the latter ease it is beyond 
the reach of the public, and to induce the inventor to give 
the public the benefit of his invention, the law offers him the 
reward of seventeen veurs’ exclusive use. In the former case 
the invention is within the reach of the people, and the con- 
sideration which the inventor can give for a patent here is 
very much less than that which he gives when it lies wholly 
within his own knowledge and control. It can make no dif- 
ference to the people of this country, at the time a patent is 
to be granted, whether a knowledge of the invention has 
heen accessible to it for a longer or a shorter time, whether 
it became accessible before the application or afterwards. 
The only fact which is important is, that the invention is 
within their reach, and that they are to be restrained from 
using it. 

It is also to be observed that the injury to an inventor by 
delays in the Patent Office may be much less than might 
upou first impressions be supposed; for though, until the 


patent is granted, the invention may be used without the 


inventor's consent with impunity, yet the right to continue 
the use is terminated by the grant of a patent, and there can 


be no doubt that the fact, that at any time during the term of 


. 


u foreign patent a patent for the invention may be granted 


in this country, must operate to restrain the people of this 


country from entering on its use; and, on the other hand, if 


the people do exercise, it may be for years, their right to 
use such Invention, so long as it remains unpatented, they 
ure liable to be deprived of that right, and to he subjected 
to loss, by the act of the inventor in obtaining a patent here. 
And the danger goes still farther, for, after an application is 
made here, of which the public can have no knowledge, an 
applicant may by dilatory expedients pestpone for vears the 
issue of his patent, and may be tempted to do so if he can 
finally have a patent for seventeen years, and long after the 
expiration of his forcign patent. It is fair to presume that 
Congress never intended to expose the people of this country 
to this danger, and the Courts should not do so, by importing 
into the statute language which Congress did not adopt. It 
should so construe the statute as to diminish the danger, and 
not increase it. 

There is another consideration which is important in this 
connection. 

If the use of an invention patented abroad, but not pat- 
ented here, will be, as above suggested, attended with peril 
to a user here, by reason of the right of the inventor to take 
u patent here, and if a patent when granted here were to be 
for the full term of seventeen years, it is obvious that the 
people of this country may be practically restrained from the 


use of the invention not only for seventeen years, but for 


seventeen years added to the term for which the foreign 
patent had run, and it would be a reasonable provision for 
Congress to prevent this by restricting the term of the patent 
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to the term of a foreign patent, and thus, by deducting the 
period of delay and two or three years more, perhaps, from 
the period during which the exclusive right should belong to 
the inventor, and not from the period when the right to use 
would otherwise be with the public, make it the interest of an 
inventor to use the greatest diligence in securing his patent here. 

To the suggestion that the rights of an inventor are to be 
determined by the date of his application, and of his rights 
ut that time, we reply, that be may certainly forfeit or abridge 
those rights by acts done after the application, and betore 
the grant of the patent. He may, under Section 4594, lose 
his right to a patent altogether by an unnecessary delay for 
more than two years in prosecuting bis application. He may 
abridge his rights by an amendment or disclaimer. He may 
forfeit his right to a patent, even after it has been allowed, 
by neglecting for more than six months to pay the final fee, 
and his right to renew his application by waiting more than 
two years. It can hardly admit of doubt that he might 
abandon bis rights by other acts between his application and 
the allowance of his application. All that is fixed by his ap- 
plication is the right to have his case examined. 

The construction for which we contend is in accordance 
with that which we understand was applied to « provision of 
the Act of 183%. 

Dy Sections 6 and 7, of the Aet of 1836. an inventor lost 
his right to a patent for his invention if, “ prior to his appli- 
cation,” the invention had been in public use or on sale “ with 
his consent or allowance.” 

By Section 7, of the Act of 1839, it was provided that a 
purchase, sale, or use of an invention prior to the application 
should not render a patent invalid, “ unless such purchase, 
sule, or prior use has been for more than two years prior to 


such application for a patent.” 


The words of the Act of 1836, that the sale or use of the 


invention prior to the application, which should defeat an 
inventor's right to an invention, should be with the “apph- 
ecant’s consent or allowance,” were omitted in the Act of 1839. 

In Andrews v. Hovey, 123 U.S., 2067, the question was 
presented, whether the consent and allowance of an inventor 
to a sale, or use for two years -prior to his application, was 
necessary, under the Act of 183%, to defeat his right to a 
patent as it was under the Act of 1836, and the Court held 
that it was not; that such an effect could not be given to the 
Act of 1830 without interpolating into it the words “ consent 
or allowance,” and that it could “ find no warrant for doing 
this.” (Page 274.) 

And vow, in relation to the effect which a foreign patent 
shall have in fixing the term of a patent in this country, the 
Court is asked to interpolate into the words of Section 6, of 
the Act of 1839, prior to the application of such patent.” 

We submit that, as was held in the case of Andrews v. 
Hovey, there is no warrant for doing this. 

More especially is this the case when the Act of 1870, in 
which Section 25 is in substance the same as Section 4887, in 
terms repeals the Act of 1839. 

In this case, as in the ease of Andrews v. Hovey, the 
appellant contends that a subsequent statute, from which 
certain terms of a prior statute had been omitted, must be 
read as though it contained the omitted words; and we sub- 
mit that there is no more reason for doing this in this case 
than there was in the case referred to, and that the manifest 
purpose of Congress, to restrict the privileges of inventors 
and increase those of the public, would be defeated by doing 
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The phrase ‘‘ before the application” was first used in sec- 
tion 1 of the Act of 1793. 

It was there used with reference to the knowledge or use 
which would bar an applicant’s right to a patent. 

Its equivalent, *‘ at the time of the application,’ 
in the same connection in section 6 of the Act of 1836, and 
again with a slight change in section 7, and again in section 
15. It was used again in the same connection in the first 
proviso of section 6 of the Act of 1839. 

In section 8 of the Act of 1836 it was used for the first 
time with reference to a patent in a foreign country taken 
out and published within six months before the application. 

In section 6 of the Act of 1839 it was again used with 
reference to a foreign patent taken out more than six months 


> 


was used 


prior to the application. 

Thus with reference to knowledge or use of an invention, 
the phrase slightly changed, in words but not in sense, had 
heen used five times in the legislation prior to 1870, and 
twice with reference to prior patents. The words had 
hecome apt words of reference to the application for a 
patent when the time of that act was to be made legally 
important. 

In the Act of 1870 and in its revision the employment of 
the phrase was still continued with reference to the use of an 
invention. 

It was discontinued with reference to foreign patents. 

The retention of the phrase to fix the period of prior use, 
and its disuse with reference to foreign patents, is significant. 
No reason can be assigned for its continued employment 
with reference to the public use of inventions, and its dis- 
continuance with reference to foreign patents, except that in 
one case the law was to continue as before, and in the other 
case it was to be changed. 

If the law was to be changed in one case the language 
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must of necessity be changed, and the language was in fact 
changed with reference to foreign patents. 

If in the other case a change was not to be made in the 
law the language would naturally and properly be retained, 
and this was what was in fact done with reference to prior 
use. It is reasonable to believe that the change in the lan- 
guage with reference to foreign patents was made because 
the law itself was to be changed. 
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In considering Section 4887, R. 8., two questions 
present themselves : 

|. Does the section apply at all to the case ofa 
domestic inventor ? 

2. If it does, how is he affected by it? 

The following suggestions relate only to the first 
of these questions, and contemplate only one aspect 
of that. 

In England patents are given to those who intro- 
duce a new manufacture into the realm ; the ques- 
tion is not even asked whether the applicant was the 
inventor or not, and therefore, no such patent raises 
the implication of invention by the patentee. 

In this country the invention must not only be in 
troduced, but the applicant must be the inventor, 
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and his application must bear the tests imposed by 
Section 4886, R. 8. 

Inventions are broadly divisible into two classes, 
viz: domestic and foreign. In all cases in which 
the question of priority is raised, parol testimony 
may be introduced to show that the applicant or 
patentee had produced the invention, in this country, 
before the date of the alleged anticipation; and if 
successfully done the rights of the inventor stand in- 
tact unless abandoned by him. 

There never has been a time when an application 
or patent could be sustained in the U. 8., by parol 
proof of invention ina foreign land. In such a case 
the date of invention here is that of the applicantion. 
The legislation under consideration has relaxed this 
rule to this extent, and to this extent only, that 
where a foreign patent has been taken out or descrip- 
tion published the applicant or patentee may con. 
nect himself with that patent or publication. by parol 
proof, and when that has been done successfully the 
date thereof becomes the date of his invention. 

There is then this distinction between the domestic 
and the foreign inventor, that the former stands up- 
on his invention, to which time his rights relate back, 
while the foreign inventor stands upon his applica- 
tion only, unless he had disclosed his invention by 
foreign patent or printed publication, which then 
becomes the time to which his rights relate back. 

We now see why Section 4887 was introduced. It 
was that the foreign inventor might not be barred by 
that patent which otherwise was, or at least was 
thought by Congress to be, fatal; for if no one was 
barred by the foreign patent there was no occasion 
for Section 4887. Certainly the domestic inventor 


did not need it. for he stood on his invention, and 
came within the general terms of the law, and if the 
first as well as the original inventor, was entitled to 
a patent for the full term of seventeen years under 
Section 4884. 

The exceptional party whose rights were saved by 
Section 4887, was the foreign inventor, who would 
be barred by the foreign patent which disclosed his 
invention before application here, and with which he 
could only connect himself by parol proof, which he 
could only introduce by special provision of the law. 
That grace was, however, conditioned upon another 
exceptional provision, viz: that the patent upon 
which he was permittad to rest his date of invention 
should operate to limit the term of his United States 
patent to that of the patent under which he derived 
his rights, or, if there be more than one, to that 
which had the shortest term. 

This clause is not to be construed as though it 
stood alone, it must be.read with the context, and 
so read with the adjacent clause of the same section, 
it appears that the section governs the case of the 
foreign inventor, and that the domestic inventor, 
whose rights are not only independent of, but are 
unaffected by, any patent, publication or other dis- 
closure of his invention made after its date and be- 
fore application, not amounting to abandonment, is 
not affected thereby, and that he stands under the 
general provision of Section 4884, entitled to a pat- 
ent for the full term. 

This interpretation is consistent with the section, 
and makes it consistent with other parts of the act. 
It saves the laws from the folly of providing that, 
whereas an American inventor may give all possible 
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publicjty to his invention, and permit all the rest of 
the world to use it freely from the beginning and 
still have a patent here for seventeen years, any at- 
tempt to limit its foreign use, by previous patent 
abroad, brings upon himself the penalty of having 
his domestic patent curtailed to the term of his for- 
eign patent. Such is the construction claimed for 
Section 4887 ; and while if such be clearly its effect 
its folly will not afford cause for rejecting it, the 
fact that it would make the law almost wickedly 
foolish is a conclusive reason for rejecting such a 
construction where it is a proper case for construc- 
tion. 


R. MASON. 
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Supreme Gonrtol the Qnited 


THE Bate REFRIGERATING Co., APPELLANT, 7} 
Vs. 


GEORGE H. Hammonp & Co., APPELLEE. 


BRIEF ON BEHALF OF THE APPELLEE. 


The questions raised upon the record in this case are: 


First: Did the Letters Patent of the United States, No. 
197,514, granted to John J. Bate, November 20, 1877, for 
seventeen years, expire January 9, 1882, for the reason 
that Canadian Letters Patent for the same invention were 
previously granted to the same Bate on January 9, 1877, 
for the period of five years, notwithstanding that such 
Canadian Patent was extended on the 12th day of Decem- 
ber, 1881. for a further period of five years dating from 
January 9, 1882, and again extended on the 13th day of 
December, 1881, for a further period of five years dating 
from the 9th day of January, 1887, (Rec. pp. 30-53), such 
extensions having been made under the authority of the 
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Janadian Patent Act of 1872, 35 Vict., c. 26, sec, 17? 


(Rec. p. 46.) 


Second: Are'the said United States Letters Patent 
granted to John J. Bate, No. 197,314, dated November 
20. 1877, affected as to their duration under Section 4887 
of the Revised Statutes, by the said Canadian patent for 
the same invention previously granted to the said Bate, in 
view of the fact that the application for the Umited States 
patent was filed in the Patent Office of the United States 
December 1, 1876, and the application for the Canadian 
patent was subsequently filed in the Patent Office for 
Canada on the 19th of December, 1876? 


Section 4887, Revised Statutes. 


The section of the Revised Statutes under which the 
appellee claims that the Bate patent expired in the 
United States on the 9th day of January, 1882, is as fol- 
lows : 


‘*No person shall be debarred from receiving a patent for 
his invention or discovery, nor shall any patent be declared 
invalid by reason of its having been first patented or caused 
to be patented in a foreign country, unless the same has been 
introduced into public use in the United States for more than 
two years prior to the application. But every patent granted 
for an invention which has been previously patented in a for- 
eign country shall be so limited as to expire at the same 
time with the foreign patent, or, if there be more than one, 


at the same time with the one having the shortest term, and 
in no case shall it be in force more than seventeen years.” 


Statement of Facts. 


Preliminary to a discussion of the questions raised on 
the record, there are certain facts and dates not in dispute 
which ought to be stated and carried in mind to enable 


the argument to be properly applied. 


|. It is conceded by the appellant that the defendant 
did not commit any act complained of as an infringement 
of the Bate patent prior to April, 1883. 

2. December 1, 1876, appellant filed an application 
for a patent in the United States Patent Office which re- 
sulted in the grant of a patent to him dated November 
20, IST77, No. 197,314. 


3. December 19, 1876, Bate filed an application in 
the Canadian Patent Office for Letters Patent for the 
same invention, and Letters Patent were granted to him 
January 9, 1877, which were sealed and registered on 
January 11, 1877, and numbered 6,958. Said Canadian 
Letters Patent were granted for the period of five years 
from their date, according to the terms of the Canadian 


Patent Act. (Rec. 28, 29.) 


!. December, 5, 1881, Bate filed a petition in the 
Canadian Patent Office setting up “that on the 9th day 
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of January, A. D.,1877, your petitioner obtained a patent 
for the period of five years from the said date, ~ etc., and 
praying that the same be extended. In accordance with 
that petition the Canadian patent No. 6,938 was, on 
December 12, 1881, extended for five years from January 
9, 1882, and on the following day was further extended for 
five years from January 9. 1887. 


5. A suit was commenced under the Bate patent 
before the Circuit Court for the District of New Jersey 
against Gillette and others, in which case the patent was 
sustained. In the summer of 1882, the defendants in 
that case petitioned the court to dissolve the injunction 
which had been previously ordered, upon the ground that 
the Bate patent had expired as the result of the operation 
of Section 4887 of the Revised Statutes. The injunction 
was dissolved by Judge Nixon on the ground that the 
United States patent had expired, in view of the fact that 


it was limited to the life of the Canadian patent, the dura- 
tion of which was _ held 


to be for only five years. 
(13 Fed. Rep., 555.) 

6. Thereupon the appellant proceeded by collusion 
and connivance to procure a judgment of the Superior 
Court of Lower Canada to the effect that the Canadian 
patent of January 9. 1877, was void ab initio in conse- 
quence of the omission or failure of Bate to file in 
the Canadian Patent Office a model of his apparatus until 


June, 1878. This judgment of vacation was entered July 
9, 1883. 


7. The appellant next proceeded before the Cir- 
cuit Court for the District of New Jersey to reinstate the 


injunction in the Gillette case, on the ground that it had 
been judicially decided that there never was in fact any 
prior Canadian patent, and that therefore Section 4887 had 
no operation upon the United States patent. Thereupon 
Judge Nrxon restored the injunction. (20 Fed. Rep., 
192.) 


8. In May, 1883, the Dominion Parliament passed 
‘* An Act to Amend the Patent Act of 1872,” which re- 
ceived royal assent May 25, 1863, whereby Section 17 of 
the Act of 1872 was repealed, and in place thereof a new 
section was substituted, wherein it was provided * that 
every patent heretofore issued by the Patent Office in 
respect of which the fee required for the whole or for any 
unexpired portion of the term of fifteen years has been 
duly paid according to the provisions of the now existing 
law in that behalf, has been and shall be deemed to have 
been issued for the term of fifteen years, subject,” etc. 
(Rec. p. 63.) 


9. June 30, 1886, the Superior Court for Lower Can- 
ada vacated the prior judgment of July 9, 1583, declaring 
the Canadian Bate patent void ab initio, and decreed that 
such prior judgment was obtained * through the fraud to 
the law and collusion of the said John Jones Bate, Bate 
Refrigerating Company, and Benjamin Holman, deceiving 
the Attorney-General, the advocates and the court, em- 
ploying and paying counsel on both sides, as well seem- 
ingly against themselves as on their apparent behalf.” 
(Rec. pp. 36-39.) The court further held that the said 
patent was not void ab initio, and that it had never ceased 
to be, and since the issuing thereof, and still was “ in full 


force, vigor and effect through the renewal of the 12th 
of December, 1881, and as moreover declared by the 
statute of 1583 (46 Vict., c. 19).” 


10. The bill of complaint in this case was filed Decem- 
ber 16, 1886. On January 22, 1887, the defendant 
pleaded the Canadian patent. On March 26, 1887, the 
bill of complaint was amended, whereupon the defendant 
answered on April 5, L887, setting up the expiration of 
the Canadian patent and praying the same benefit of this 
defence as if it had been formally pleaded. 


April 30, 1887, the parties made a stipulation that the 
case should be heard upon the plea set up in the answer, 
(Rec. p. 15), and the cause went to hearing, and with the 
result that the plea was sustained by the Circuit Court for 
the District of Massachusetts and the bill dismissed. 
Thereupon an appeal was taken to this court. 


The fact that the Bate Canadian Patent was extended 
Prior to its expiration in Canada for two further 
Terms of five years respectively, has no effect to 


Extend the life of the United States Bate Patent. 


The “foreign patent” referred to in Section 4887, the 
expiration of which is to affect the life of the American 
patent granted for the same invention, is, in contemplation 
of law, the then evisting foreign patent, and not any sub- 
sequent patent to be granted to such holder of a foreign 


patent for such invention, either by royal favor or by the 
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effect of acts which the patentee may elect to do or omit 
to do under the provisions of the general law. 


[n considering tie effect of a foreign patent under Sec- 
tion 4887, reference must be had to the statutory authority 
under which such patent is granted. If the statute be 
after the form of the British Patent Act, then the patent 
is a grant ab origine for fourteen years, although its life 
may be shortened by the non-performance on the part of 
the patentee of conditions subsequent imposed by the Act. 
In such case the American patent is not limited by the 
failure on the part of the holder of a foreign patent to 
perform such conditions, and for the plain reason that the 
foreign patent in existence at the time when the American 
patent was granted was in law an existing grant for four- 
teen years. 


Under the 17th section of the Canadian Patent Act of 
1872 (Rec. p. 46), it is not provided that patents -shall 
issue in all cases for a term of fifteen years, with a liabil- 
ity to be shortened as to their duration in the event that 
certain conditions subsequent are not performed, but by 
express terms they are issued for a period of “five, ten or 
fifteen years, at the option of the applicant,” with a privi- 
lege to the patentee, before the expiration of such period, 
to obtain an extension for a second period, and before the 
expiration of such second period, to obtain an extension 
for a third period. ‘The section requires that ‘the instru- 
ment delivered by the Patent Office for such extension of 
time shall be in the form which may be from time to time 
adopted to be attached, with reference to the patent.” 


Now the construction that was given to this act by the 
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Canadian authorities has always been, up to the passage 

of the Act. 46 Vict., c. 19, May 25, 1883, that if the 

patentee elected to take a patent for five years, a 

grant should be made to him for that term only. On the 4 
other hand, if he elected to take a patent for fifteen years, 
the grant was for such period. In the present case the 
Bate patent, No.6,938, was expressly limited for the period 
of five years from its date (Rec. p. 28), accompanied with 
the proviso that the patent should cease within that time, 
and at the end of two years. unless the patentee or his as- 
signee should have commenced and carried on the practice 
of the invention within the Dominion, and with the further 
proviso that it should cease at the expiration of one year 
in case the patentee or his representatives should import 
or cause to be imported into the Dominion the subject for 
which the patent was granted. 


In this connection, and as illustrative of the interpre 
tation given by the Canadian Patent Office of the mean- 
ing of section 17, we call attention to the peculiar form of 
the extensions of the Bate Canadian patent. They recite 
the provisions of the Patent Act of 1872 as to the terms 
of patents and their extensions, recite the grant of the 
patent, its date, grantee, term, and subject, and then pro- 
ceed as follows: 
‘¢ The present patent grants to the said John Jones Bate, 
his executors, adminstrators and his assigns, for another 
period of five years, to commence and to be computed on <> 
and from the 9th day of January, which will be in the 2. 
year one thousand eight hundred and eighty-two (one 
| thousand, eight hundred and eighty-seven), the exclusive 
) right, privilege and liberty of making, constructing and 
using, and vending to others to be used, the said invention 
of John Jones Bate,” ete, 
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It seems to us that it is impossible to dispute the prop- 
osition that the original patent granted to Bate January 
9, 1877, was a patent for nve years and no longer; that 
there was also subsequently granted to him, to commence 
at the date of the expiration of that patent, a new inde- 
pendent grant for another period of five years, and also a 
third independent grant for five years longer, commenc- 
ing on the 9th of January, 1887. 


Inasmuch as the only Canadian patent in existence at 
the date of the issuance of the Bate American patent was 
the one which had been granted to him for five years from 
January 9, 1877, it follows that such patent is the one 
which is contemplated by Section 4887 of the Revised 
Statutes, as distinguished from any subsequent grant of 
Letters Patent for other terms for the same invention. 


Emphasis should also be given to the fact that Bate 
voluntarily elected to take a Canadian patent for five 
years, when it was in his power, if he had chosen, to 
have elected to take a patent for fifteen years. 


The question whether the words “foreign patent ” 
occurring in Section 4887 coeld refer to any other patent 
for the same invention than the foreign patent then 
existing, was first raised in the case of Henry vs. The 
Providence Tool Co., 14 QO. G., 855. In that case a 
British patent had been granted in November 1860 for 
fourteen years, and in October, 1871, the inventor 
obtained an American patent tor the same invention. ‘The 
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patentee, before the English patent expired, applied for a 
prolongation for a further term to the Queen in council. 
An order of the privy council was made thirteen days 
after the patent had expired in Great Britain, granting a 
new patent in prolongation of the patentee’s monopoly for 
a further period of four years. Such _ prolongation 
operated under the English law as an extension of the 
original term, and the four years began to run at the 
moment when the original term expired. In fact under 
the English law damages could be recovered for the 
infringement of the patent during that period of thirteen 
days in a suit brought after the new grant had been 
issued. 


It was contended before Mr. Justice CLirrorp that this 
prolongation operated to extend the foreign patent, and that 
as aresult the United States patent should be upheld on the 
theory that Section 4887 was to be construed so as to con- 
tinue the patent in this country throughout the whole 
period of the existence of the patent protection given to 
the same invention to the patentee in great Britain. Mr. 
Justice CiirrorD held that the patent referred to in section 
4887, which would affect the life of a subsequently ob- 
tained United States patent, was the then existing grant 
in Great Britain for a term of fourteen years; and that no 
prolongation of the patented protection for a further term 
would operate to extend the period of duration of the 
United States patent. The learned judge said: 


‘Neither the act of a foreign sovereign nor the act of 


a foreign legislature can have the effect to prolong the 
term of a patent granted here beyond the term which the 
Act of Congress prescribes. Nothing short of a special 


Se 
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Act of Congrees can breathe new life into such patent 
after the term prescribed by law has expired. Tested by 
these several considers.tions, the court is of the opinion 
that the patent in suit ceased to be operative when the 
original foreign patent expired.” 


The next case which arose is that of Reissner vs. Sharpe, 
16 Blatch., 385. In this case the previous patent was 
one granted in Canada for a period of five years, and such 
Canadian patent had been duly extended for two further 
periods of five years each. Mr. Justice BLarcurorp held 
that the patent in this country expired with the expiration 
of the first term of five years, notwithstanding the fact 
that the patent was still alive in Canada in virtue of the 
procurement of two extensions for five years each. In the 


course of the decision the case of Henry vs. The Provi- 


dence Tool Co. was reviewed, and its principle adopted. 
Mr. Justice BLATcHFORD said: 


‘‘But Mr. Justice Clifford held that Congress never in- 
tended to extend the term of the United States patent 
beyond the legal term secured to the foreign patentee when 
the United States patent was granted; and that no act of 
a foreign sovereign, nor any act of a foreign legislature, 
could have the effect to prolong the term of a patent 
granted here beyond the term prescribed by the Act of 
Congress. Mr. Justice Clifford refers, with force, to the 
considerations, that, as the statute refers not only to the 
foreign patent, but, if there be more than one, to the one 
having the shortest term, it cannot be held to include any 
subsequent prolongation or extension of the monoply 
beyond that vested in the foreign patentee at the time 
of the granting of the United States patent; that, if Con- 
gress had intended otherwise, the language would have 
been different, and words would have been employed to 


—— 
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signify that the domestic patent should continue as long 

as the same invention was protected by the foreign Govern- 

ment; and that, under the opposite rule, neither the 

authorities of the United States, nor inventors, nor the 

public, would ever be able to know what the patentee > 
acquired under a patent granted by the United States in 
a case where the invention had been previously patented 
in a fureign country. Another view applicable to the 
present case is, that, before the Canada extensions were 
granted, the defendant had put in a plea to the bill, and 
the plaintiff had set down such plea for argument. There 
would, therefore, under the plaintiff's view, be one rule 
governing this suit, if it were to be determined according 
to the state of things existing when it was brought, and 
there would be another rule governing suits brought on 
the United States patent after the Canada extensions were 
granted. The plaintiff suggests a distinction between the 
case of Henry vs. Providence Tool Co. and this case, 
because in this case the Canada patent did not expire 
before it was extended, and because an extension in 
Canada is not a matter of favor. But it is not preceived 
that these considerations are of sufficient force to cause 
any other conclusion as to the plain meaning of the 
statute to be adopted than that arrived at by Justice 
Clifford ; and I think such conclusion is the proper one 
applicable to the present case.” 


The same doctrine has been applied in dealing with the 
| Bate patent by Judge Nixon, 13 Fed. Rep., 553, and by 
Mr. Justice Brapiey in his discussion of the question, 
31 Fed. Rep., 815. 


| We therefore submit that the fact that the Bate patent 
| has been extended in Canada for an entirely new term 
beyond the original term for which the Letters Patent 
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were granted cannot relieve the Bate patent in this coun- 
try from the operation of Section 4887. 


The Bate United States Patent is not relieved from the 
Operation of Section 4887 in consequence of the 
Canadian Statute 46 Vict., C. 19, 

May 25, 1883. 


This Act on its face purports to be * An Act to Amend 
the Patent Act of 1872,” and it proceeds to execute its 
purpose by repealing in terms the 17th section of the for- 
mer Act, and substituting a new section in its place. 
This new law became operative when it received royal 
assent May 25, 1883, and the necessary implication is 
that prior to that date the duration of all patents previ- 
ously issued in the Dominion were limited as to their 
duration to the periods specifically named in the grants. 


The argument is, on the part of the appellant, that the © 
Canadian Parliament on May 25, 1885, had the right to 
declare that Letters Patent to John J. Bate, granted No- 
vember 20, 1877, for a specific period of five years, were 
to be deemed to have been issued for the term of fifteen 
years ; or, otherwise stated, the proposition is, that it was 
competent for the legislature of Canada to make a declar- 
ation that an expired term of a patent according to its 
own laws was not such so as to control the application by 
the courts of this country of Section 4887 of the Revised 
Statutes, and that, too, after the event of the expiration 
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of the patent had taken place according to the uniform 
decision of the courts in this country as to the meaning 
of the Canadian Patent Act of 1872. 


We are not called upon to deal with the question 
whether the Act is properly within the power of 
the Canadian Parliament, nor whether it is retroac- 
tive in its effect in the Dominion of Canada, nor 
whether it ought to be held so binding upon the Cana- 
dian courts as to.compel such courts to say that a partic- 
ular patent granted in 1877 for five years, and for five 
years only, unless a further grant were obtained in exten- 
sion of the original term, was in fact a grant ab initio 
for fifteen years. We may assume for the argument’s 
sake, and contrary to the truth, that the parliament is as 
imperial in its character as the parliament of Great 
Britain. ‘The meaning and effect of the Act of 46 Vict., 
c. 19, is one thing as to its application to subjects within 
the jurisdiction of the territory of the Dominion, and 
quite another thing with respect to the effect of such leg- 
islation upon Section 4887 of the Acts of the Congress 
of the United States. It is this latter matter which inter- 
ests the appellee in this case, and should engage the at- 
tention of the court rather than the former. 


We submit, however, that, upon its face, the Act in 
question does not profess to be a declaratory act, or one 
which is intended to make intelligible and clear an exist- 
ing ambiguous statute. So faras the defendants are ad- 


vised, this act has never been declared by any Canadian 
tribunal to be a proper declaratory act. If the Act can 
be so construed as to be intelligible, and furnish a remedy 
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for the future, without the necessity of holding that it is 
retroactive, even in Canada, to the extent of changing 
the grant of a patent from five years to fifteen years, this 
rule of construction should be employed. It is a funda- 
mental rule of construction of statutes wherever the 
English law prevails. In this case there is no necessity 
for resorting to any other rule. ‘The statute is intelligi- 
ble, and it can be made to apply to existing patents with. 
out holding that the Canadian Parliament had committed 
the solecism of declaring that an expired term of five 
years was in truth an unexpired term of fifteen years. 


It must be kept in mind that, instead of professing to 
be an act explanatory of an existing statute, and declara- 
tory of its true meaning, it is a new piece of legislation. 
It repeals the 17th Section of the Act of 1872, and sub- 
stitutes a new Section therefor. It is absurd to say that 
the thing substituted is the same thing as the part re- 
pealed. Such is not the form of legislation which is in- 
tended to be declaratory. It provides, in the first place, 
as it may well do, that the duration of all patents subse- 
queutly issued shall be for the term of fifteen years, and 
with the privilege for the applicant to pay an amount in 
government fees which will uphold the patent for that 
full term, or to pay lesser amounts, with the condition 
that the patent shall fall at the end of five or ten years 
unless additional fees shall be paid. ‘The Act concludes 
with the following words, which constitute the foundation 
of the argument of the complainant :— 

‘*Every patent heretofore issued by the Patent Office, in 


respect to which the fee required for the whole or for any un- 
expired portion of the term of fifteen years has been duly paid 
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according to the provisions of the now existing law in that 
behalf, has been and shall be deemed to have been issued for 
the term of fifteen years, subject, in case a partial fee only 
has been paid, to cease on the same conditions on which 
patents hereafter issued are to cease under the operation of 
this section.” ' 


Suppose, now, the Bate patent, issued for five years 
from January 9, 1877, had run its full course and had 
never been extended. It must be admitted that under the 
Act of 1872 it would have expired on January 9, 1882. 
Now it is manifest that the Act of 46 Vict., c. 19, passed 


May 20, 1885, does not apply to that supposed case, and 


have the effect to convert that already expired patent into 
a fifteen vear patent. But the Bate patent was in fact 
extended under the Act of 1872, for two consecutive 
periods of five years each. ‘Therefore at the date when 
the Act in question was passed the Bate patent was alive 
in Canada. But what gave it vitality? The answer is— 
the Act of 1872. Upon what term was it running? The 
answer is—upon an extended term of five years next fol- 
lowing January 9, 1882. Now the Act does apply to this 
patent, but how! ‘The answer is—in a litigation or pro- 
ceedings had within the Dominion of Canada, the courts 
may treat the extended term or terms under which the 
patent is running, as if the original grant had been for 
fifteen years. ‘This is a very different thing from the ab- 
surd declaration that the original grant was in fact for 
fifteen years, contrary to the plain evidence of the senses. 
Suppose, for example, Bate had, previous to January 9, 
1882, asked for an extension for five years only, and paid 
a corresponding fee. The effect of the Act of 46 Vict.. 
c. 19, is, we may concede, equivalent to a declaration that 
the then existing term shall be deemed and taken in law 


to be a term for ten years, terminable January 9, 1887, 
unless an additional duty is paid. We can understand 
how a legislative body can declare that an existing unex- 
pired term of a patent for five years can be deemed and 
taken in law to be a term for ten years, provided the 
patentee performs a certain act, but the mind is incapable 
of conceiving how aterm of five years, which expired 
January 9, L882, can by any legislation in May, 1883, be 
revived in fact or in law as to time which has already 


elapsed. 


It is unnecessary, however, to pursue the argument 
upon the character of the legislation as regarded from a 
Canadian standpoint. The pertinent inquiry is—one 
which must not be lost sight of—what is the effect of the 
Act. no matter how tit may be interpreted in Canada, 
upon section 4887 of the Revised Statutes of the United 
States. in the application of that statute in determining 


the rights of the public under it. 


‘The case ot Liverpool lnsurance Co. vs. Massachusetts, 
10 Wall., 566, is directly in point. ‘The Supreme Court 
of the United States held that the company was_.a corpora- 
tion within the meaning of the statute of Massachusetts, 
notwithstanding that upon the Mghest possible judicial 
authority the company in England, where it was created, 
was declared .not to be a corporation. ‘The question 
before the court was not so much whether the joint stock 
association known as the Liverpool Insurance Co. was, in 
fact, according to the definition of the law, a corporate 


body, as whether such an organization fell within the 
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definition of a corporation by the Massachusetts statute. 
Again, while it may be conceded fully that every foreign 
government, and the courts instituted by it, are of 
supreme authority in interpreting their own statutes, as 
was held in Lilmendorf vs. Taylor, 10 Wheaton, 152, 
there is no principle of international comity which goes to 
the extent of declaring that a foreign court or parliament 
can declare, in fact, that under the multiplication table 
used by all nations, twice two make six, so as to make 
that conclusion binding upon another nation where the 
essential inquiry was, whether twice two did in fact make 
six. Further than this, if the British Parliament had 
seen fit to declare that the Liverpool Insurance Co. was 
not a corporation, although it obviously was, under the 
law of England, a corporate body, such declaration would 
not have changed the decision of the Supreme Court in 
the case cited, provided the statute of Massachusetts had 
declared such an organized body of persons to be in fact 
a corporation. What the court in this case were engaged 
in doing, was construing the meaning of the Massachu- 
setts statute, and not ascertaining what that body of per- 
sons would be declared to be in England. On the other 
hand, if that organization had been declared by the Par- 
liament of England to be in fact a corporation, and it did 
not fall within the definition of a corporate body as defined 
by the Massachusetts statute, the decision of the Supreme 
Court would, on the same principle, have been adverse to 
the claim of the Commonwealth. 


The contention now made by the appellant is precisely 


the same contention that was made before Mr. Justice 
CuirrorD in [Henry vs. The Providence Tool Co., 14 O. G., 


1 


859. Beyond doubt the prolongation of Henry’s patent 
by the Queen in council operated, under the English law, 
to extend the patent for a period of four years longer, 
and if Mr. Justice Ciirrorp bad upheld the complainant’s 
view in that case, it would have been equivalent to a 
decision that a foreign power can at its pleasure enact 
laws which will qualify or affect the interests and vested 
rights of the American people. Shortly stated, the rights 
of the public under the plain provisions of Section 4587 
would depend not upon the Act of Congress, but upon 
the contingency of foreign legislation, or upon the acci- 
dent of royal favor. Undoubtedly Congress would have 
had the power, if it had seen fit, to have provided in 
express terms that a patent in the United States based 
upon an invention previously patented abroad should con- 
tinue in force in this country so long as the same subject 
remained under the protection of Letters Patent abroad, 
whether such protection was the result of an existing gen- 
eral law, or of some subsequent special legislation, or of 
some special royal grant. Congress, however, did not so 
frame the law, but, on the contrary, provided that the 
United States patent should fall with the expiration of the 
existing foreign patent. If the existing foreign patent is 
one for fourteen years, then the patent in this country is 
upheld for that period, notwithstanding that the patent 
protection abroad may have sooner ceased on account of 
the failure, on the part of the patentee, to comply with 
statutory requirements. Beyond doubt it is a question of 
fact as to what is the duration of a Canadian patent con- 
templated by Section 4887. It may be conceded also that 
in Canada it is a question of law competent to be decided 
by the Parliament and by the courts as to when the patent 
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did in fact expire. But this is not the present question. 
The proposition now made by the appellant is, that the 
Canadian Act of 1873 can have a retroactive effect. ‘This 
may be true in Canada, and may be properly so decided 
by the courts, but it cannot ex post facto change a condi- 
tion mentioned in an Act of Congress upon the happen- 
ing of which rights accrue to the public. It is idle, it 
seems to us, to argue that there is no reason in the nature 
of things why the Act of Congress should not have pro- 
vided that a United States patent based upon a foreign 
‘invention should live in this country for as long a period 
of time within the term of seventeen years from its date 
as the foreign patent was allowed to live as the result of 
new grants or extensions in prolongation of a monopoly 
in such foreign country. ‘The reply is very simple, and 
is to the effect that such is not the Act of Congress, and 
there is no basis in the law upon which the court can 
found a conclusion that such was the intention of Con- 
gress as a legal intendment. Mr. Justice Brap.ey, in 
Bate Refrigerating Co. vs. Gillette, 51 Fed. Rep., 813, 
Says : 

‘‘] may say at once that I attach no importance to the 
last mentioned Act. The American patent received its 
operative force and effect on the day it was issued, and no 
subsequent legislation in Canada or elsewhere could change 
it, whatever might be the effect of such legislation where 
made. The force and effect of the American patent could 
only be affected by the Canadian patent as the latter stood 
when granted, and not as it was afterwards modified by leg- 
islation.” 


We ask now, what is the effect of the Act of 46 Vict.. 
c. 19, upon Section 4887. I assume that in the event 
that the Act in question had not been passed, the courts 
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would have held, without question, under the authority 
of the cases supra, as determined by three independent 
tribunals, that the American patent to Bate expired 


January 9 S82. 


We are instructed by the late Mr. Justice Ciirrorp that 
Section 4857 contemplates the then existing patent grant 
of a foreign country. He says in his opinion in Henry vs. 
Tool Co.: 


‘*The complainant contends that by the true construction 
of the Act of Parliament the prolongation of a patent is the 
same in effect as the extension of the original term, and that 
the extension, by relation, begins to operate at the moment 
the original term expired ; and the court is inclined to adopt 
that view as the correct exposition of the Act of Parliament. 
Saxby vs. Tlennet, Law Reporter 8, Exchequer 313.” 


‘*Suppose that it is so; still it does not touch the question 
in this case, the question here being :—What is the true 
construction of the Act of Congress under which the patent 
in suit was granted? When granted, the foreign patent was 
still in full force, and would not expire for a space of three 
years, nor could anyone foreknow whether a petition for 
prolongation would ever be seasonably presented, or, if pre- 
sented, whether any prolongation would ever be granted. 
Congress employs the words, ‘the foreign patent,’ evidently 
referring to the term of the foreign patent, to define the term 
of the domestic patent. Had Congress intended to grant a 
patent for an indefinite term, or for an uncertain and unde- 
fined duration, they would have employed suitable words to 
express such an intent.” 


It is too plain for argument that under the statute of 
Canada, in force at the time when the Bate United States 
patent was granted, the term of the Canadian patent was 
expressly limited on its face to five years. Every person 
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wishing to wrap cloth around a piece of fresh meat, for 
keeping the meat in a refrigerator, which is the subject 
of the Bate patent, had a right to understand, after the 
decision of Henry vs. Tool Co. and Reissner vs. Sharpe, that 
the Bate patent in the United States would be terminated 
as to its life on January 9, 1882. Such was the un- 
doubted law. Suppose, now, that a firm of dealers in 
fresh meats after that date commenced to envelop their 
meats in cloth wrappings and prosecute such lawful busi- 
ness until May 20, 1885. After that date let us suppose 
that firm to be sued for an infringement of the Bate 
American patent, the complainant insisting, as it does 
here, that the Parliament of Canada had the right, on 
May 20, 1883, to do an act the effect of which would be 
to change the interpretation of the Act of Congress, Sec- 
tion 4887, so that the offence of infringement would be 
committed by such defendants after May 20, 1883, when 
confessedly it could not have been committed between 
that date and January 9, 1882. ‘The proposition would be 
a startling one, to say the least. But such is the neces- 
sary conclusion to which the contention of the complain- 
ants in this case must logically lead. 


The statutes of every civilized people are intended for the 
guidance of the people of the country under the jurisdic- 
tion of its laws. Such laws can neither be enlarged, 
modified, or affected by the legislation of any foreign 
power. The statutes are intended to be intelligible and 
certain on their face, for the guidance of the people sub- 
ject to them, or as the same shall be made certain by the 


judicial interpretation of the courts within the country 
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enacting them. Upon tbis matter Justice CLirrorp says, 
in Henry vs. 100 Co. 

‘*Great inconvenience would result from the opposite rule, 
as neither the authorities of the United States nor inventors 
or the public, would ever, in such case, be able to know 
what the patentee acquired under a patent granted here, in a 
‘ase where the invention had previously been patented in a 
foreign country. Neither the act of a foreign sovereign, nor 
the act of a foreign legislature, can have the effect to prolong 
the term of a patent granted here, beyond the term which 
the Act of Congress prescribes. Nothing short of a special 
Act of Congress can breathe new life into such a patent 
after the term prescribed by law has expired.” 


It may be pertinent to ask, what was the condition of 
the Bate patent in this country between January 9. 1882, 
and May 20. 1883, when the Act of 46 Vict., c. 19, 
received royal assent. Beyond doubt it was not in force 
as a legal instrument in this country. ‘The complainants 
say: ‘True, such was the fact according to the legal 
lights that existed at that time both in Canada and in this 
country, but it now turns out that the Canadian patent 
was contrary to the Act of 1872, and contrary to the lim- 
itation expressed upon its face—a patent in law for fifteen 
years. ‘The reply is: This fact, or legal intendment, 
whichever it may be, had no existence until May, 1885, 
because the supposed fact was made such by a new statute 
in derogation of a former statute. Otherwise put, there 
was nothing to support the American patent between 
January 9, 1882, and May 20, 1883. The condition of 
things is exactly parallel with that which existed in the 
case of Henry vs. Tool Co In the last named case 
there was an actual interval of thirteen days which oc- 


curred between the expiration of the patent and the de- 
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cision of the Queen to prolong it. Now it cannot be said 


that the Bate patent, within the interval between January, 
1882, and May, 1883, was in a state of suspended anima- 
tion. It was in force in this country, or inoperative, for 
that period. ‘The legislation under the effect of which it 
is now claimed it was in force, is ev post facto, so far at 
least as its effect upon Section 4887 is concerned, and 
nothing can give vitality to the patent, except some 
special legislation of Congress which shall revivify it from 
the time when such special legislation is had. 


The clause of the Canadian Statute of 1873 (46 Vict.., 
c. 19) which is supposed to have the meaning contended 
for by the appellant. is, however, in fact not an arbitrary 
and untrue declaration that five is fifteen, but is merely a 
saving clause rendered proper and necessary by the 
change at the time made in the Canadian Patent Law. 
Under the former law Section 17 (Rec. p. 46) prescribed 
the three terms for which patents might be granted at the 
option and voluntary election of the applicant, and also 
authorized an extension of those terms, in case the appli- 
cant should elect a term less than fifteen years, for a 
total period not exceeding fifteen years, and this was 
the only section of the law which gave this right. The 
Act of 1875 (46 Vict., c. 19) repealed this section, and 
thereby took away from the holders of previously granted 
short term patents all right to an extension, and also all 
power, on the part of the Commissioner, to grant the ex- 
tension. ‘The effect of simply repealing this statute would 
be that a prior patent for five years would end absolutely 
with the five years. ‘Therefore the last clause of 46 Vict., 


c. 19, provides that patents theretofore issued and then liv- 
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ing under the former law should be deemed as issued for 
fifteen years, whereby such patents were brought under 
the provisions of the new law as to the prolongation of 
the term, and could be kept alive under the new law; and 
this was the only necessity for the clause, and the only 
construction which renders it intelligible and consistent 
with rational legislation. 


It is no sufficient argument to say that as the result of 
the extensions applied for by Bate there was no period 
of time when the invention became public property in 
Canada, and that, as a consequence, in contemplation of 
Section 4857 the foreign Canadian patent has not yet 
expired. The statement in such argument is not com- 
plete. ‘The true statement is, that the invention has been 
covered in Canada by three successive patents to Bate for 
terms of five years each, the period of the second term 
commenciug on the instant of the expiration of the first 
term, and the period of the third term commencing on 
the instant of the expiration of the second term. The 
case would be very different if the original patent under 
the existing law for Canada had been, upon the elec- 
tion of the patentee, taken for fifteen years. As the 
case stands, Bate was undecided for a period of more 
than four years whether he would take a further patent 
in Canada to commence on January 9, 1882, or not. 
He finally decided to procure such new patent, and it 
was granted to him. But our argument is that such 
new patent is not the patent contemplated by Section 
4887. 
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The fact that the Bate Patent was applied for in the United 
States prior to the application for a patent for the same 
invention in Canada does not relieve the patent 
granted in the United States subsequent to 
the grant of the Canadian patent from 


the operation of Section 45887. 


The appellants contend that the literal, plain and nat- 
ural meaning of Section 4887 is not its true meaning, 
and that to make its letter conform to what they contend 
is its spirit, the words “upon an application ‘previously 
filed” should be read into the section after the words 
“foreign country.” A court of last resort is undoubtedly 
qualified to exercise a very large discretion in giving a 
meaning to the words of a statute, and sometimes words 
are interpolated into a statute by judicial construction for 
the purpose of giving effect to an intent on the part of 
the law-making power. An authority so great and so 
serious in the effect of its application in the majority of 
instances ought never to be exercised by a court except 
upon cogent reasons sufficient to control the conscience 
and point out, not by supposition, that such interpretation 
at variance with the language is consistent with what the 
legislature ought to have done, but forcibly enough to sat- 
isfy the intelligence that that is what the legislature did 


in fact do. 


It is a fundamental doctrine that the words of a statute 
are to be interpreted according to their ordinary meaning, 
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and that the intent of the law-making power was properly 
expressed by the words which it saw fit to use. 


Mr. Dwarris, in his Treatise on Statutes, p. 694, says: 


‘‘In the exposition of a statute, then, the leading clue to 
the construction to be made is the intention of the legislator, 
and that may be discovered from different signs. As a pri- 
mary rule, it is to be collected from the words; when the 
words are not explicit, it is to be gathered from the occasion 
and necessity of the law—being the causes which moved the 
legislature to enact it. But in arriving at a conclusion trom 
these premises the greatest care and circumspection, and the 
exercise of the soundest judicial discretion, are required.” 


Again: 


‘Where the object of the legislature is plain and unequiv- 
ocal, courts ought to adopt such a construction as will best 
effectuate the intentions of the law giver; but they must not, 
in order to give effect to what they may suppose to be the 
intention of the legislature, put upon the provisions of a stat- 
ute a construction not supported by the words, though the 
consequence should be to defeat the object vf the Act. 


(Rex vs. Stoke, 7 B. & C., 569).” 


A gain 


‘‘Where the legislature has used words of a plain and 
definite import, it would be very dangerous to put upon 
them a construction which would amount to holding that the 
legislature did not mean what it has expressed. The fittest 
course in all cases where the intention of the legislation is 
brought in question, is to adhere to the words of the statute, 
construing them according to their nature and import in 
the order in which they stand in the Act of Parliament. 
(Rtex vs. Ramsgate, 6 B. & C., 712).” 


And again (p. 7035) : 
‘‘They are not (as the most learned members of a learned 
body best know) to presume the intentions of the legisla- 
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ture, but to collect them from the words of the Act of Par- 
liament, and they have nothing to do with the policy of the 
law. ‘This is the true sense in which it is so often impres- 


sively repeated, that judges are not to be encouraged to 
direct their conduct ‘by the crooked cord of discretion, but 


by the golden metwand of the law’; 7. e. not to construe 
statutes by equity, but to collect the sense of the legislature 
by a sound interpretation of its language according to reason 


and grammatical correctness.” 


Lord Tenterden said, in Rev. vs. Barham, 8 B. & C., 
104: 


‘‘Our decision may perhaps in this particular case operate 
to defeat the object of the statutes, but it is better to abide 
by this consequence than to put upon it a construction not 
warranted by the words of the Act, in order to give effect to 
what we may suppose to be the intention of the legislature.” 


And again the same Judge said, in Notley vs. Buck, 8 
B. & C., 164: 


‘*The words may probably go beyond the intention, but, 
if they do, it rests with the legislature to make an alteration. 


The duty of the court is only to construe and give effect to 
the provision.” 


There is not the least doubt or ambiguity in the phrase- 
ology of Section 4887. It is as direct a statement as can 
be made that the life of a patent issued in this country 
subsequent in date to a patent granted for the same inven- 
tion in a foreign country shall depend upon the period of 
duration of the foreign patent in existence at the date 
when the United States patent was granted. 


A review of our patent system will show plainly that 
there are two classes of patentees whose rights stand in 
rt upon provisions of our system common to both, and 
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in part upon sections of the statute peculiar to each. 
These two classes are, first, all persons who procure 
patents in this country without first securing a patent for 
the same invention in a foreign country, and second, all 
persons who, having first received a patent for their in- 
ventions in a foreign country, procure patents for their 
same inventions subsequently in this country. Before the 
Act of 1836 no patent taken in this country upon an in- 
vention previously patented abroad by the same patentee, 
or upon his procurement, was a valid patent. It could be 
defeated at once by proof that the patentee had first pat- 
ented the same invention abroad. By Section 8 of the 
Act of 1836, the rights of such class of patentees were en- 
larged, and it was provided that no such patent procured 
in this country should be held invalid if applied for with-. 
in six months after the publication of the foreign patent. 
By Section 6, of the Act of 1839, the rights of this class 
of inventors were still further enlarged, and the additional 
privilege was given to such class to procure valid patents 
in this country for their inventions more than six months 
after the publication of their foreign patents, provided 
that such inventions had not been introduced into public 
and common use in the United States prior to the applica- 
tion for such patents in this country ; and the further pro- 
visions was made that all such patents should be limited 
to the term of fourteen years from the date or publication 
of such foreign Letters Patent. 


It was manifestly the intention of Congress that any 
person, whether a citizen of this country or a foreigner, 
who saw fit to procure a foreign patent for his invention 
more than six months prior to his application for a patent 
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for the same invention in this country, should have a lim- 
itation imposed upon the duration of his American 
patent. Such limitation of time was measured by refer- 
ence to the date of publication of the foreign patent. 


It is certain that for twenty-seven years our patent 
laws have contained no discrimination in favor of Ameri- 
can citzens as against foreigners. ‘The citizen of this 
country and the people of all nationalities stand upon an 
equal footing and are subject to the same body of law 
with respect to their right to procure patents for their in- 
ventions. The fundamental object of our patent system 
is, as the Constitution declares, ‘“‘to promote the progress 
of science and useful arts, by securing for limited times 
to authors and inventors the exclusive right to their re- 
spective writings and discoveries.” Beyond doubt the re- 
ward is given to inventors for their promotion of the use- 
ful arts, but the principal purpose of the constitutional 
power referred to, and the Acts of Congress under the 
same, is not the reward of inventors, but the promotion 
of the useful arts among the people by encouraging in- 
ventions to be made, the benefits of which will, after a 
limited period of time, accrue without price to the peo- 


ple. 


It is impossible to extract any policy from the statutes 
which shall be in accord with everybody’s ideas of natural 
justice in all cases that can be imagined. A good illustra- 
tion of this is found by the comparison of the provisions of 
the Act of 1836 with the provisions of the Act of 1839 
upon the question of the forfeiture of the right to Letters 
Patent as the result of two years public use prior to the 
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application for the patent. Under the Act of 1836, a 
patent could issue to an original inventor in case his 
invention had not been in public use with his consent or 
allowance before his application. By the Act of 1839, an 
original inventor's right to Letters Patent became forfeited 
in case the invention had been in public use for two 
years prior to his application, even though such use was 
without his consent or allowance. For many years, the 
view had been held by some of the Circuit Courts that the 
forfeiture was not incurred unless such public use was 
with the consent and allowance of the patentee, but this 
court, upon a review of the law held that there was no 
warrant for the interpolation of this qualification into Sec- 
tion 7 of the Act of 1839, but that it was the intent of 
Congress to alter the law in that regard, and this intent 
was ascertained from a comparison of the phraseology of 
the section in question with the antecedent statutes in 
pari materia. (Andrews vs. Hovey, 123 U. 8,, 267.) It 
must necessarily happen that statutes are arbitrary in their 
provisions. It is impossible to make all legislation square 
with a satisfactory reason to every mind. 


The Act approved July 8, 1870, introduced upon the 
subject of the duration of patents based upon prior foreign 
patents a new rule. The statute is entirely consistent 
with the former policy upon this subject in this, that its 
effect is, as the effect of the Act of 1839 was, to possibly 
curtail the life of a United States patent based upon a for- 
eign patent previously obtained. ‘The change which it 
makes consists in abolishing any reference to the date of 
the application for the American patent relatively to the 
time of the granting of the previous foreign patent, and 
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substituting in place thereof the fact of a previous grant 
of a foreign patent, without any regard to the question 
whether the application for such foreign patent was prior 
to the application for the American patent or not. Both 
the Act of 1839 and the Act of 1870 impose limitations as 
to the duration of patents procured in this country on patents 
previously taken abroad. In the former case the limita- 
tion is fourteen years from the date of the foreign patent, 
in case such foreign patent had been procured more than 
six months before the application for the United States 
patent. In the Act of 1870 the limitation upon the 
American patent is the period of life of the previously 
obtained foreign patent. ‘The principle of limitation is the 
same in both Acts ; the rule for computing the period of 
such limitation was changed. 


It is impossible, we submit, to gather from the Act of 
1870 any other conclusion than that this change was in- 
tentional. 


If we compare Section 6 of the Act of 1839 with Sec- 
tion 25 of the Act of 1870, we shall see that the word 
“application” occurs twice in the Act of 1839, and only 
once in the Act of 1870. The Act of 1836 says “that no 


person shall be debarred from receiving a patent ° 
* ad by reason of the same having been patented 


in a foreign country more than six months prior to his 
application, provided that the same shall not have been 
introduced into public and common use in the United 
States prior to the application for such patent”; whereas 
the Act of 1870 provides that *‘no person shall be de- 
barred from receiving a patent for his invention or discoy- 
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ery * ° . by reason of its having been 
first patented or caused to be patented in a foreign coun- 
try.” 


It seems to us impossible to come to any other conclu- 
sion than that the prior foreign patent which was to be 
taken into the account was not limited to a patent that 
had been procured at any time prior to the application for 
the American patent, but that the foreign patent to be 
taken into account was one which had been first obtained 
from a foreign country. In other words, the date of 
application for the American patent under the Act of 
1839 is material; under the Act of 1870 it is entirely im- 
material. and the statute shows evidence that any refer- 
ence to the application was designedly omitted. 


The Act of 1870 is substantially the same in legal 
effect as Section 4887 of the Revised Statutes. The lat- 
ter statute is more express and definite in the framing of 
its second clause, but its meaning is substantially the same. 
There are two subjects comprehended under Section 6 of 
the Act of 1839 and Section 4887. ‘The first branch re- 
lates to the effect of the introduction into use in this coun- 
try of an invention patented abroad prior to the applica- 
cation for a patent for the same invention in this country. 
In this particular the rights of patentees in this country 
based upon previously obtained foreign patents were 
greatly enlarged by the Act of 1870. Surely this was the 
fruit of design. By the Act of 1839 any public and com- 
mon use in the United States for however short a period 
prior to the application for the American patent would 
be a bar to its grant, but by the Act of 1870 the public 
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use may be free and unrestricted for any period less than 
two years before the application. 


The second subject comprehended in both sections is 
the effect of the previously obtained foreign patent upon 
the duration of a subsequently obtained United States pat- 
ent. In the one case the period ot duration was measured 
by a fixed number of years dating from the publication of 
the foreign patent. In the latter case, the duration is 
coextensive with the foreign patent. It cannot be said 
that as to this latter clause the rights of this class of pat- 
entees were curtailed. If the foreign patent were pre- 
viously obtained in Russia, or in any other country grant- 
ing patents for periods of more than seventeen years, the 
United States patent would run its full legal period ; but 
if the foreign patent, at the election of the American appli- 
cant, was obtained for a period of only five years, then the 
life of his American patent would be curtailed as the result 
of his own act. 


The meaning of the Act of 1870 and of Section 4887 
has been judicially construed at the circuit in the case of 
Bate Refrigerating Co. vs. Gillette, 13 Fed. Rep., 553, by 
Judge Nixon. In this case the court says: 


‘*We do not see how any language could have been em- 
ployed that would more clearly express the legislative 
design that the life of the domestic patent should expire with 
the term of any outstanding patent. But the counsel for 
the complainant contended at the argument that the present 
case did not fall within the limitation of the statute, because 
the application for the United States patent was filed ante- 
cedent to the application for or the grant of the Canadian 
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patent. We are at a loss to understand what the time of 
filing the application for the patent has to do with the 
matter.” 


And adds later, in discussing a contrary opinion by the 
Commmissioner of Patents: 


‘*But this seems to be wresting the language of the sec- 
tion from its plain and obvious meaniag, and we are not able 
to follow the reasoning by which such an interpretation is 
reached.” 


Again, the same question was decided in Gramme Elec- 
trical Co. vs. Arnouv et al., by Mr. Justice BLatcurorp, 
on _ . ¢ : = ' , _ ‘ 
17 Fed. Rep., 839, in which the following language 
occurs: 


‘*It is contended for the detendant that, under the fore- 
going provisions, No. 120,057 expired. either on December 
30, 1871, or on December 30, 1880, the date of the expir- 
ation of the Austrian patent, accordingly as that patent is to 
be regarded as a patent for one year or for ten years. To 
this the plaintiff replies that the application for No. 120,057 
was filed before the application for the Austrian patent was 
filed. But the date of the application for No. 120,057 can- 
not affect the question. Under the Act of 1870 a patent takes 
effect from the time when it is granted, and cannot be ante- 
dated. The meaning of Section 25 of the Act of 1870 is that 
the United States patent shall expire at the same time with 
the foreign patent having the shortest time to run which was 
granted before the United States patent was granted, and 
not that it shall expire at the same time with the foreign 
patent having the shortest time to run which was granted 
before the time when the application for the United States 


patent was made.” 


It may indeed be argued as a matter of proper policy 
that Congress ought not to have made the duration of a 
United States patent depend upon the life of a previously 
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granted foreign patent for the same invention in case the 
application for the patent in this country was made prior 
to the application for the foreign patent. ‘There is no 
reason, however, in the nature of things, why such should 
be the law unless Congress so chooses to declare it. The 
statute is within the knowledge of every one, and every 
patentee can, in the light of the statute, protect himself 
against a shortening of the United States patent by exer- 
cising reasonable care in the prosecution of a patent for 
the same invention in a foreign country. 


In case it were the fact that the language of Section 
4887 would work an unreasonable hardship upon _pat- 
entees in this country, then it would be a proper subject 
for Congressional relief. It would also furnish an induce- 
ment to a court of last resort to endeavor to gather from 
the whole statute a legislative intent which would not 
work such hardship. But in truth no such hardship is 
occasioned. Under the provisions of Section 4885 an 
applicant for a patent is allowed fully six months after his 
application has been passed for issue before he is required 
to make his invention public by paying his final fee and 
taking his parchment. During all that time the descrip- 
tion of his invention remains in the secret archives of the 
Patent Office and is inaccessible to the public. Having 
ascertained, after a crucial investigation on the part of the 
Patent Office, covering an inquiry into all previous domes- 
tic and foreign patents on the same subject, what the 
scope of his invention can legally be, he has the oppor- 
tunity, during the period of six months, to make applica- 
tion for Letters Patent in foreign countries, and, as he 
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has the power to take his patent from the United States 
Patent Office on any date which he may select out of the 
regular days of issue during such six months, he can 
easily so time the issue of his American patent relatively 
to the issue of his patents from foreign countries as to 
escape any curtailment of the period of life of his patent 
in this country. 


So far as Canada is concerned, even this is not neces- 
sary, for the inventor may there file his application at any 
time within twelve months after taking a patent else- 
where without in any way shortening the term of his 
Canadian patent. (Rec. p. 44). If he chooses to first 
patent in Canada, it was at his option, before the Act of 
46 Vict., c, 19, to take his patent for fifteen years, and 
thus shorten the life of his American patent by only two 
years. 


The Act of 1870 was not a Mere Kevision of the prior 
Statutes. 


It is undoubtedly true that the same presumption of in- 
tention on the part of the legislature to alter the existing 
law does not arise in case the previous work of legislation 
was limited to a mere revision or codification of prior 
statutes, as distinguished from a declared intention to 
amend a pre-existing statute. If, however, in the case of 
a mere revision of a body of law the language employed 
in a particular statute is so palpably different from the 
phraseology of a former Act, and especially if there be 
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considerable omissions from the old law and considerable 
new matter introduced into the new statute, then it is 
clear evidence of an intent on the part of the legislature 
to amend the prior statute. It is always proper, in con- 
struing a statute, the language of which is ambiguous or 
or doubtful, to refer to the antecedent statutes which the 
new Act displaces, in order to ascertain from a survey of 
all the pertinent facts the legislative intent. In the pres- 
ent case the rule of this court in respect to ascertaining 
the meaning of ambiguous language in a revision, stated 
in Meyer vs. Car Co., 102 U.S.. 111, has no application 
to the present case, for the reason that the language of 
Section 4887 is not only free from all ambiguity, but be- 
cause a comparison of its phraseology with that of Sec- 
tion 6 of the Act of 1839 makes it clear that the lan- 
guage employed in the section was not the result of blun- 
der or an accident, but was intentional and designed. 


The Act of 1870 was, as its title expresses, ‘To revise, 
consolidate and amend the statutes relating to patents and 
copyrights.” Moreover, the Act of 1870 in its last sec- 
tion (Sec. 111) repeals in express terms the Act of 1839. 


The Argument that it is the policy of our Patent System to 
Discriminate in favor of American Citizens 


against Foreigners. 


We submit that it is plain that whatever may have been 
a former policy, since the Act of 1870 there is no distinc- 
tion whatsoever made between citizens of the United 
States and foreigners as to their rights in acquiring and 
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holding Letters Patent for inventions which are to promote 
the progress of the useful arts in this country. 


By the Act of 1790 (1 Stats., 109) there is no restric- 
tion as to the rights of an alien to acquire Letters Patent 
which does not equally apply to a citizen. 


By the Act of 1793 (1 Stats., 318) there was a discrimi- 
nation in favor of citizens, and the privilege of procuring 
patents was limited to citizens of the United States. 


by the Act of 1800 (2 Stats., 37) the privileges of the 
Act of 1793 were extended to aliens who at the time of 
petitioning for patents for their inventions had resided for 
two years within the United States. 


The effect of the proviso of the first section of this Act 
was to prevent any person, citizen or foreigner, from ob- 
taining a patent in the United States in case the same in- 
vention had been previously patented by the applicant in 
a foreign country. ‘The words of the proviso which would 
operate to create this bar against obtaining a United States 
patent for an invention previously patented in a foreign 
country, are: 


‘¢ Provided always that every person petitioning for a 
patent for any invention, art, or discovery pursuant to this 
Act, shall make oath or affirmation before some person duly 
authorized to administer oaths, before such patent shall 
be granted, that such invention, art, or discovery hath not 
to the best of his or her knowledge and belief been known 
or used either in this or any foreign country, and that every 
patent which shall be obtained pursuant to this Act for any 
invention, art or discovery which shall afterwards appear to 
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have been known or used previous to such application for a 
patent, shall be utterly void.” 


It was held in Shaw vs. Cooper, 7 Peters, 316, that after 
the passage of this Act, citizens and aliens were placed 
substantially upon the same ground. 

‘‘In either case, if the invention was known or used by the 


public before it was patented, the patent is void. In both 
cases the right must be tested by the same rule.” 


By the Act of 1852, (4 Stats., 577) the privileges of the 
Act of 1800 were extended to every alien who at the time 
of petitioning for a patent was a resident in the United 
States and had declared his intention to become a citizen 
thereof. 


By the Act of 1836 (5 Stats., 117) all distinctions as to 
the right to procure Letters Patent between citizens of 
the United States and foreigners were abolished, except 
that foreigners were required to pay a larger government 
fee than was required of citizens, and aliens were re- 
quired to put their inventions on sale on reasonable terms 
within eighteen months from the date of their patents. 


By the Act of 1861 (12 Stats., 246) all laws previously 
in force fixing the rates of Patent Office fees to be paid, 
and discriminating between the inhabitants of the United 
States and those of other countries which should not dis- 
criminate against the inhabitants of the United States, 
were repealed. (Sec. 10.) 


In no subsequent legislation has any discrimination 
been made between citizens and foreigners in any particu- 
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lar whatsoever, either as to the terms upon which their 
patents could be procured, or as to the conditions under 
which the rights secured by such patents were to be en- 
joyed. y 


The Bar against procuring an American Patent in conse- 
quence of a Foreign Patent for the same inven- 
tion having been first obtained. 


It appears from a review of the previous Patent Acts 
that from the Act of 1793 down to the Act of July 4, 
1856, the procurement of a patent in a foreign country 
was a bar to the granting of a patent for the same inven- 
tion in this country. The Act of 1836, Section 8, raised 
this bar to the extent of allowing a person who had pre- 
viously taken out Letters Patent in a foreign country to 
receive a lawful patent in the United States, provided he 
applied for the same within six months after the publica- 
tion of the foreign patent. By the Act of 1839, Section 
6, the bar was still further raised by allowing a party who 
had procured a foreign patent to receive a lawful patent 
in this country upon an application made more than six 
months after the publication of the foreign patent, but in 
such case a limitation was imposed upon the life of the 
patent of fourteen years from the date of the foreign 
patent. But the patent would not be valid in case the 
invention had come into public and common use in the 
United States for any period of time, however short, be- 
fore the application for the patent. 


By the Act of 1870 and the Revision of 1873 this still 
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existing bar was qualified by allowing a person who had 
procured a patent from a foreign country to receive sub- 
sequently a lawful patent in the United States, notwith- 
standing that the invention had been in public use in this 
country before his application for any period less than two 
years. In this respect the privilege of such patentees 
was enlarged by making the period of public use depend 
upon proof of a definite period of its existence. ‘The 
further change was introduced of requiring the American 
patent to expire at the same date with the previously pro- 
cured foreign patent. ‘The Act of 1839 required that the 
foreign patent should have been procured prior to the appli- 
cation for the American patent. By the Act of 1870 this 
requirement is withdrawn, and in place of it the priority of 
the foreign patent in date relatively to the United States 
patent when issued is the material fact. 


Sections 4886 and 4887. 


It has sometimes been argued that there was a direct 
conflict between Sections 4886 and 4887. There is no 
such supposed conflict. ‘The former section allows an 
original and first inventor to procure a patent unless it 
shall appear that it had been patented by some other per- 
son, or described in some printed publication prior to his 
invention. Section 4887 is to be read in connection with 
the preceding section, and the two sections together 
describe the two classes of persons who are authorized to 
receive Letters Patent ; that is to say, any applicant, being 
an original inventor, who has not previously obtained a 
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foreign patent for his invention, shall be entitled to re- 
ceive a patent, unless it appears that his invention had 
been previously known or used by others in this country, 
or patented as the invention of some other party in this 
ora foreign country. Again, any original inventor, not- 
withstanding that he has first obtained a patent abroad, 
shall be entitled to receive a patent in this country. under 
the conditions and for the period specified in Section 4887. 


We have already shown that there is no hardship which 
results to a patentee who desires to patent his invention 
in a foreign country, in view of the privilege and the pro- 
tection afforded to him by Section 4885. Neither is it true 
that if the construction contended for by the appellee to 
be given to Section 4857 is approved by this court, a hard- 
ship will result by reason of a foreign inventor obtaining 
a patent abroad for the same invention. Section 48387 
clearly relates to a foreign patent previously obtained by 
the applicant for a patent from the United States. If 
knowledge of the invention set forth in the American ap- 
plication be surreptitiously obtained and made the subject 
of a patent in a foreign country by another party, the true 
inventor is not prejudiced, under the doctrine of this court 
in Kendall vs. Winsor, 21 How., 322, and of Judge Suep- 
LEY in Kendrick vs. Emmons, 9 O. G., 2U1. 


If the argument on the part of the appellant be, that the 
fact that Bate applied for a Canadian patent after filing 
his application for an American patent is clear evidence 
of an intent that the Canadian patent should be later in 
date than his American patent, and that the circumstance 
that the patent issued more promptly from the Canadian 
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Patent Office than it issued from the United States Patent 
Office ought not to prejudice him, then we reply that it 
was the duty of Bate to know the law upon the subject, 
and that he must be presumed to contemplate the possi- 
ble consequences from his act of filing an application in 
the Canadian Patent Office before his patent in the United 
States had been passed to issue and the six months period 
of grace provided in Section 4885 had commenced to run. 
Again, for this supposed argument on the part of the 
appellant to have any force, it must go to the extent of 
claiming that the fact whether the application for the pat- 
ent was first made in the United States or in a foreign 
country is the test whether Section 4487 should apply to 
the United States patent, or not. This test, if held con- 
clusive, would necessitate, in a case where the United 
States patent was the first in date, the conclusion that it 
had terminated in case a patent had been procured of 
later date for the same invention in a foreign country, in 
the event that it should appear that the application for 
such later foreign patent was in fact made prior to the 
application for the domestic patent. On the theory that 
the time of the making of the application should govern, 
it is plain that the conclusion above stated must logically 
follow, and it can hardly be supposed that any court would 
be willing to so strain the language of the statute as to 
invalidate a domestic patent by the fact of the expiration 
of a subsequently granted foreign patent, with no other 
guide to such conclusion than that which Section 4887 
and the Acts relating to patents in this country can afford. 

It is a proper exercise of the judicial function for a 
court of last resort to read into a statute words which are 
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plainly required in order to make a particular section con- 
sonant with other portions of the same act in pari materia, 
and where a literal construction would render the section 
absolutely nugatory. An instance of the application of 
this rule is found in Pennock vs. Dialogue, 2 Peters, 1, in 
which case the words “not known or used before the 
application” were interpreted to mean, not known or used 
by others before the application, and for the reason that if 
the words were literally construed, it would be impossible 
for an original inventor to procure a patent under Section 
1 of the Act of 1795 then in force, inasmuch as the ability 
to apply for a patent presupposes a prior knowledge on 
the part of the inventor himself of the thing which he was 
required by law to describe. In this case the rule, where 
such necessity arises, is fully stated by Mr. Justice Story 
in delivering the opinion of this court. 


‘*We are not at liberty to reject words which are sensible 
in the place where they occur, merely because they may 
be thought in some cases co import a hardship or tie up ben- 
eficial rights within very close limits. If an invention is 
used by the public with the consent of the inventor at the 
time of his application for a patent, how can the court say 
that his case is nevertheless such as the Act was intended to 
protect? * *® * In such a case, if the court could per- 
ceive no reason for the restrictions, the will of the legislature 
must still be obeyed. It cannot and ought not to be disre- 
garded where it plainly applies to the case. * * * It 
is not wholly insignificant in this point of view that the first 
Patent Act passed by Congress on this subject (Act of 1790, 
ch. 34), which the present Act repeals, uses the words 
‘‘not known or used before,” without adding the words 
‘‘the application,” and in connection with the structure of 
the sentence in which they stand might have referred either 
to the time of the invention or of the application. The ad- 
dition of the latter words in the Patent Act of 1793 must 
therefore have been introduced ex industria, and with the 
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cautious intention to clear away a doubt and fix the original 
and deliberate meaning of the legislature.” 


The appellee invokes the application of the principles 
enunciated in this early case in the interpretation of the 
meaning of Section 4887. The appellee denies that it is 
necessary, in order to make the section intelligible or 
sensible as a piece of legislation, that any words should 
be interpolated into the section which should. restrict the 
prior ‘foreign patent” referred to in the section to one 
which had been granted previous to the application in the 
United States for a patent for the same invention. The 
appellee insists that the language of the section is plain 
and free from the least ambiguity as to its meaning, and 
that no hardsbip whatever is worked, as the result of the 


interpretation contended for by the appellee, upon any 


person who desires to patent an invention both in foreign 
countries and in the United States. 


BENJ. F. THURSTON, 
GEORGE H. LOTHROP, 


Of Counsel for the Appellee. 
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cautious intention to clear away a doubt and fix the original 
and deliberate meaning of the legislature.” 


The appellee invokes the application of the pyinciples 
enunciated in this early case in the interpretation of the 
meaning of Section 4887. The appellee denies that it is 
necessary, in order to make the section intelligible or 
sensible as a piece of legislation, that any words should 
be interpolated into the section which should restrict the 
prior “foreign patent” referred to in the section to one 
which had been granted previous to the application in the 
United States for a patent for the same invention. The 
appellee insists that the language of the section is plain 
and free from the least ambiguity as to its meaning, and 
that no hardsbip whatever is worked, as the result of the 
interpretation contended for by the appellee, upon any 
person who desires to patent an invention both in foreign 
countries and in the United States. 


BENJ. F. THURSTON, 
GEORGE H. LOTHROP, 


Of Counsel for the Appellee. 
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In The Supreme Court of the United States. 
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No. 862. 
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THE BATE REFRIGERATING COMPANY. 
Appellant, 


VS, 


GEORGE H. HAMMOND & CoMPANY. 


Argument in Support of Appellee’s Contentions. 


May it Please the Court: 


The purpose of this appeal is to have this Court review the opinion 
of his Honor Judge Nixon, given in the cause of the Appellant 
against Gillette & others (13 Federal Reporter, pp. 553-559), pending 
in the Circuit Court for the District of New Jersey, holding that the 
United States patent issued to Bate, November 20, 1877, No. 197,314, 
was subject to the provisions of Section 4887 of the Revised Statutes, 
and to have expired January Yth, 1882, with the expiration of the 
Canadian patent issued to the said Bate, for the same invention, 
January 9th, 1877, No. 6938, for the term of five years from the date 
thereof—that being the term in force when the United States patent 
was issued. In arriving at that conclusion—the question being pre- 
sented on petition praying for the dissolution of the injunction there- 
tofore issued—Judge Nixon was required to construe, for the first 
time, Section 4887 of the Revised Statutes, and he held that the pro- 
visions of that section extended toa United States patent, the appli- 
cation for which was filed before, but the patent issued subsequent 
to the issuance of a foreign patent to the same inventor, for the same 
invention, and that in such a case the United States patent expired 
with the said foreign patent; the controlling and determining date 
being the date of the United States patent, and not the date of the 
filing of the application for the United States patent. 

Subsequently, owing to the illness of Judge Nixon, the same ques- 
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tions were, on another petition, in the same cause, presented to Mr. 
Justice Bradley, who,after hearing extended argument thereon, said: 


‘‘ But lam very urgently pressed, in the argument of the able counsel for the 
‘* complainant, to revise the rulings of Judge Nixon, and to take up the case ab inte- 
‘** gro, both as to the construction of section 4887 Rev. St. U. 5S., in reference to the 
‘* time when a foreign patent must have been granted in order to affect the term of 
‘‘an American patent, and as to the time when the Canadian patent took effect, so 
** as to have any operation under our law ; and, finally, as to the term of the Canadian 
‘* patent,—whether it was for five years or fifteen years,—especially in view of the 
** amendatory act of May 25, 1883.” 


The two latter contentions were thus disposed of : 


‘*“I may say at once that I attach no importance to the last mentioned act” 
(Canadian amendatory act of May 25, 1883). ‘‘ The American patent received its 
‘** operative force and effect on the day it was issued, and no subsequent legislation in 
‘* Canada or elsewhere could change it, whatever might be the effect of such legisla- 
‘* tion where made. The force and effect of the American patent could only be 
** affected by the Canadian patent as the latter stood when granted, and not as it was 
‘* afterwards modified by legislation. 

‘* | may also say that I entirely agree with Judge Nixon in his view of the Cana- 
‘‘ dian patent, that it took effect at its date, January 9, 1877, and not at the time of 
‘‘ filing the model in 1878. It was granted on the ninth of January, 1877, after 
‘* which time the patentee could take it out of the office whenever he chose to file the 
‘*model, The term of the patent commenced to run at its date; and I agree with 
** Judge Nixon that the term was for only five years, which expired in January, 1882, 
” ne the privilege which the patentee had of continuing it for a longer 
‘* period.” 


In disposing of the first contention—as to the construction of Sec- 
tion 4887,—he said : 


‘* I feel constrained, sitting at the circuit, to follow the law of the case as held by 
‘* Judge Nixon, especially as his judgment has been followed in other circuits.” 


~ x ope ~ “x oa 


‘* Therefore, without having come to any decided conclusion on the question in 
‘* hand, tonsidered as an original one, I feel bound to follow the previous rulings of this 
‘“* Court,confirmed as they are by those of other circuit courts, as safe precedents, until 
‘* the law shall be differently settled by the appellate tribunal.” 
(31 Fed. Rep., pp. 809-816, Aug. 9, 1887.) 


The bill in this cause was filed on the 16th day of December, 1886, 
and thereafter, the defendants availing themselves of the ruling of 
Judge Nixon, that the Bate patent had expired, filed a plea denying 
the jurisdiction of the Circuit Court, which plea was sustained by 
his Honor, Judge Colt, for the reason set forth in the rescript filed 
by him September 24, 1887: 


‘* The questions raised under the stipulation in this case having recently been de- 
“ cided by Mr. Justice Bradley in favor of the defendant in the suit by this complainant 
‘* vy, Gillett and others, in the Circuit Court for the District of New Jersey, and both 
‘* parties desiring to a the case to the next term of the Supreme Court, a 
“decree may be entered sustaining defendant’s plea and dismissing the bill.” (Rec. 
p. 17). 
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And from the decree entered in accordance therewith this appeal 
is taken. 

So that it appears, as to the construc tion of Section 4887, that both 
Mr. Justice Bradley and Judge Colt followed ‘* the law of the case as 
held by Judge Nixon,” and that this appeal involves the correctness 
of Judge Nixon’ s interpretation of the law. 

The questions raised by this appeal, and which I assume will be pre- 
sented to this Court for its determination, have been thus enumerated 
by Mr. Justice Bradley: 


1. ‘* As to the construction of Section 4887, Rev. St. U. S. in reference to the time 
‘ when a foreign patent must have been granted in order to affect the term of an 
‘ American patent.” 

2. As to the time when the Canadian patent took effect, so as to have any oper- 
** ation ones our law.’ 


3. ‘* As to the term of the Canadian patent— whether it was for five years or fif- 
‘** teen years—especially in view of the amendatory act of May 25, 1883.” 


And I shall consider them in that order, and under those heads. 

The facts upon which those questions arise are recited at length, 
and with great accuracy in the petition filed in the cause of this ap- 
pellant against Gillett and others, printed at p. 118 of the-Record ; 
being the petition upon which these questions were presented to Mr. 
Justice Bradley. 


As to the Construction of Section 4887. 


Is Judge Nixon’s interpretation of that section its true interpreta- 
tion ¢ 

I shall insist that it is, although it has been termed a ‘‘ misinter- 
pretation without judicial reason.”’ I shall certainly not be wanting 
in respect if I assume that his Honor Judge Nixon's interpretation of 
that section will receive the very greatest consideration from this 
Court, especially since it is the interpretation of a Judge of the 
greatest learning and experience, and has been followed and approv ed 
by other Judges in well considered cases. Certainly this Court will 
not reject that interpretation unless it is clearly erroneous. 

It is to be noted, that it is nowhere asserted that Judge Nixon’s in- 
terpretation is not warranted by, and in exact accordance with, the 
wording of the section. But, it is said, or was said, on the argument 
before Mr. Justice Bradley, that 
‘ the only light in which Judge Nixon viewed or considered this Section 4887 was the 
‘* rrammatical one,” 


which resulted in his giving to the section a literal interpretation, en- 
tirely overlooking, and not in harmony with the intention of Con- 


gress as manifested by the previous legislation in pari materia. It 


is against the grammatical and literal interpretation of the section in 
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question that counsel for the appellant are contending, and it was 
even admitted by Mr. Seward (one of the counsel for the appellant) 
in the argument before Mr. Justice Bradley, that 


‘* by a literal construction of this section, it can be read so as to make it adverse to this 
‘ (his) argument, and to the interpretation which we (they) hope your Honor will 
+ Shemale see your way to reach ; 


that is, that a literal construe tion, leads to the construction giv en to 
the section by his Honor, Judge Nixon, which, I contend, is its true 
construction. 

As I understand the argument of the counsel for the appellant, 
they are contending for an interpretation based solely upon supposed 
considerations and intention of Congress as manifested, not by the 
language of the section in question, but by the previous legislation in 
pari materia, and to esc ape the effect of Judge Nixon’s inter preti ¥ 
tion. they argue th: it his inte rpreti ition was arrived at without t; iking 
those matters into consideration. Such, however, is not the case, 
as clearly appears from a reading of Judge Nixon’s opinion, and Mr. 
Justice Bradley’s interpretation of that opinion. ‘The fact is that 
every question that is here presented, and every argument here ad- 
vanced in support of the appellant’s contentions, were there pre- 
sented and advanced, and were considered and determined by his 
Honor, Judge Nixon, and such is Mr. Justice Bradley’s interpreta- 
tion of Judge Nixon's opinion. 

The opinion of Judge Nixon, after reciting the facts, says: 


‘ The case obviously turns upon the question whether the invention was patente: 
‘in Canada previous to the issuing of the patent in the United States, in the sense in 
‘which the word patented is used in Sec. 4887 of the Revised Statutes, the limitation 
‘ of the statute being applicable only in ter a case 
‘i The } rovisions of the section are as follows 
‘ No person shall be debarred from receiving a patent for his invention or dis- 
‘covery, nor shall any patent be declared invalid by reason of its having been first 
‘ patente “l or caused to be patented in a foreign country, unless the same has been 
‘introduced into public use in the United States for more than two years prior to the 
‘application, But every patent granted for an invention which has been previously 
‘* patented in a foreign country shall } e sO limited as to expire at the same time with 
‘the foreign patent, or, if there be more than one, at the same time with the on 
‘having the shortest term, and in no case shall it be in force more than seventeen 


. 


* 
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‘ years. : 
“** The phraseology here used materially differs from the previous legislation on the 
‘subject. The power of the Commissioner of Patents is defined and abridged. Where 
‘aforeign patent has been granted for the same subject matter, he is expressly re- 
‘ quired to limit the term of the domestic patent to the period of time that the foreign 
‘ patent has to run ; or, if there be more than one, then to make it expire at the same 
time with the one having the shortest term. We donot see how any language could 
‘have been employed that would more clearly express the legislative design, that the 
‘life of the domestic patent should expire with the term of any outst inding foreign 


‘ patent.’ 


. 


” 


. 
-~ 


. 


Even at this point it appears that Judge Nixon did consider 
the prior legislation on the subject, and that he did interpret the 
section in view of the previous legislation in pari materia, for he 


distinctly states: 
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‘The phraseology here usel materially differs from the previous legislation on 
‘ the subject ;” 
showing that he had before him the -previous legislation on 
the subject, and interpreted the section in view thereof. He found, 
however, as is the fact. that the phraseology used in section 4887 
differed very materially from the corresponding sections in the 
previous legislation, and it is that difference which makes section 
i887 a very different section, in its meaning and effect, from the 
corresponding sections on the same subject in all previous legislation 
In all previous legislation on this subject, the date of the filing 
of the application forthe United States patent was made the con- 
trolling and determining date, because it was so stated ; whereas, in 
the present section, the date of the issuance of the patent is made 
the determining and controlling date, because it is so stated. 
in section 6 of the Act of 1839, it was stated : 
‘‘by reason of the same having been patented in a foreign country more than six 
‘ months prior to his application ;” 
whereas, in section 4887, it is stated: 


‘‘by reason of its having been first patented, or caused to be patented in a foreign 
‘* country,” 


the change consisting in the introduction of the word first, 
and the omission of the words, 


more than six months prior to his application ; 


and it is to those changes that his Honor Judge Nixon there refers ; 
and he so states, later on in his opinion. 

To show the marked character of the change in phraseology 
referred to by Judge Nixon, | have grouped together the clause 
from Section 6 of the Act of 1839, and that from Section 4837, of the 
Revised Statutes, printing in red those words found in the former, 
and omitted in the latter, and in blue those words found in the 
latter, and not found in the former: 


BY REASON OFTHE SAME 
ITs HAVING BEENFIRST PATENTEDOR CAUSED 
TO BE rAsencue INA FOREIGN COUNTRY DIORE 


{ PRIC fIS APPLICA 
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The foregoing illustration demonstrates, not only the marked 
character of the change, but the absolute intention of Congress to 
make that change. This change first appeared in Section 25 of the 
Act of 1870, which is the basis of Section 4887 of the Revised 
Statutes, and had it not been the intention of Congress to change 
the law there would be no necessity whatever for the change in 
phraseology, especially when it is evident that Congress had before 
it, at the time, Section 6 of the Act of 1839. 
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The opinion proceeds : 
‘* But the counsel for the complainant contended on the argument that the present 
‘* case did not fall within the limitation of the statute, because the application of the 
‘* United States patent was filed antecedent to the application for, or the grant of, the 
‘* Canadian patent ; ” 


precisely as is here contended on the part of the appellant. 
In disposing of that contention, JUDGE NIXoNn said: 


‘*We are at a loss to understand what the time of filing the application for the 
‘* patent has to do with the matter. It is true that the 8th Section of the Act of 1836, 
‘* and the 6th Section of the Act of 1839, made the date of filing the specifications and 
‘* drawings, in the one case, and the date of the application for the home patent, in 
‘‘ the other, the point of time from which to reckon the six months intervening be- 
‘* tween the issue of the foreign and domestic patent. It is also true that by Section 
‘4886, and the first clause of Section 4887, of the Revised Statutes, an inventor }s re- 
‘* quired to file an application for his patent within two years after his invention or 
‘* discovery has been in public use, or on sale, from all of which the late Commissioner 
‘‘ of Patents (Payne) was led to the opinion that the word ‘ previously,’ used in the 
‘* last clause of Section 4887, had reference to the time prior to the filing of the appli- 
‘* cation, rather than to time prior to the granting of the patent (see 17 Off. Gaz., 330). 
‘* But this seems to be wresting the language of the Section from its plain and obvious 
‘‘ meaning, and we are not able to follow the reasoning by which such an interpreta- 
‘* tion is reached.” 


It was the opinion of Judge Nixon that the reading of the Sec- 
tion was so plain and obvious that nothing was left for interpreta- 
tion, and that to adopt the interpretation contended for, and that 
had been given to the Section by the Commissioner of Patents 
(Payne) would be 


‘‘wresting the language of the Section from its plain and obvious meaning,” 


which he was prohibited from doing under the rule as repeatedly an- 
nounced by this Court. 
This Court said, in the case of the United States os. Union Pacific 


Railroad, 91 U. 8., p. 72: 


‘* The act itself speaks the will of Congress, and this is to be ascertained from the 
‘* language used,”’ 


which is to be taken in its 
‘* natural and obvious sense ;” 


and the language of Section 4887 was so taken by Judge Nixon, he 
declining—as this Court did in the case referred to—to give to the 
language used a forced or unnatural construction. 

Said this Court, in dealing with that question : 


‘‘ But this is extending, contrary to all legal rules, the operation of words 
‘*by a forced construction beyond their real and ordinary meaning. Courts 
‘* cannot supply omissions in legislation, nor afford relief because they are supposed 
‘* to exist. ‘ We are bound,’ said Justice Buller in an early case in the King’s ash, 
‘* *to take the act of Parliament as they have made it: a casus omissus can in no 
‘**case be supplied by a Court of law, for that would be to make laws; nor 
***can I conceive that it is our province to consider whether such a law that has 
‘** “been passed be tyranical or not.’ Jones v. Smart, 1 T. R. 44-52. 

‘* Lord Chief Baron Eyre, in Gibson v. Minet, 1 H. BI., 569-614, said, ‘1 venture 
‘**to lay it down as a general rule respecting the interpretation of deeds, that all 
‘*- * latitude of construction must submit to this restriction; namely, that the words 
‘«*may bear the sense which by construction is put upon them. If we step beyond 
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‘* «this line, we no longer construe men’s deeds, but make deeds for them.’ This 
** rule is as aplicable to a statute as to a deed.” 


On the argument before Judge Nixon, the opinion of the Com- 
mission of Patents, in ex parte Mann, 17 Off. Gaz., 330, was cited in 
support of the contention that the date of application and not the 
date of the patent was made the controlling and determining date 
under section 4887, and the same case is cited in support of thecon- 
tention here made on the part of the appellant. It was in reference 
to the interpretation of that section, as announced by the Commis- 
sioner of Patents in that case, that Judge Nixon said— 

‘* but this seems to be wresting the language of the section from its plain and obvious 


‘meaning, and we are not able to follow the reasoning by which such an interpreta. 
‘* tion is reached,” 


Nor will this Court be able to follow the reasoning by which that 
interpretation was reached, since | believe a careful reading of that 
opinion will satisfy this Court that the construction given by the 
Commissioner of Patents to the section is erroneous, and is not to be 
followed; and it never has been followed. It was not even followed by 
the Patent Office, for within a few months after the retirement of Com- 
missioner Payne, the question was reconsidered by his successor, in 
connection with the then Secretary of the Interior and the Attorney 
General,and the section read and applied as subsequently interpreted 
by Judge Nixon. 

Commissioner Payne, in interpreting the section seems to have 
been guided almost entirely by what he considered would be the 
hardships of the case and the difficulty of the Patent Office in ex- 
ecuting its provisions, and not by the language of the section itself. 
In fact, he admits that if the section is to be considered by itself, 
and given a literal interpretation, Judge Nixon’s interpretation is 
the only one of which it is susceptible. 

He says: 

‘** The last clause of Sec, 4887, standing alone, is evidently susceptible of such an 
‘interpretation as would restrict the American patent to the term of the foreign pat- 
‘‘ent if the American patentee had obtained his foreign patent after his American 
‘‘ application was filed, but before his American patent was granted.” 

‘* Such is its meaning if the word *‘ previously’ refers to time anterior, not to the 
‘ filing of the application, but to the grant of the patent.” 


* 
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That the word ‘‘ previously’’ does refer to ‘‘time anterior’’ to 
the grant of the patent, and not to the filing of the 
application, seems to me to be beyond question. How 
can it be said to refer to ‘‘time anterior’’ to the filing of the appli- 
cation when no reference whatever is made to the filing of the appli- 
cation in that clause ofthe section? It is neither mentioned, nor 
made a deterinining date for any purpose. ‘True, the word ‘‘ appli- 
cation ’’ is used in the preceding clause of the section, but only with 
reference to the statutory bar created by more than two years public 
use, the language being: 
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‘‘ Unless the same has been introduced into public use in the United States for 
‘* more than two years prior to the application;” 
which was taken from section 4886. 


rr ° - * oe 
he Commissioner continues : 
‘* This may be the more obvious meaning of the clause when separated from its 
‘“‘context. But the statute as a whole shows, I think, that the word ‘previousiy ’ here 
‘* used refers to the time prior to the’filing of the application. 


An admission that **the more obvious meaning of the clause” refers 
to ‘‘time anterior’ to the grant of the patent; to overcome which he 
goes beyond the language of the section, using the words ‘‘statute as 
a whole,’’ but he does not explain why he thinks the word ‘‘previous- 
ly’ refers to time prior to the filing of the application, nor in what 
part of ‘‘ the statute as a whole” he finds authority or justification 
for such a conclusion. Certainly no snech authority is found in any 
of the preceding sections referred to in the opinion, 

In justification of his most unnatural interpretation of the section, 
he says: 

‘*A literal construction of the clause would restrict the American patentee to the 
‘* term of the foreign patent granted after the American application was filed, but be- 
‘* fore the American patent was granted, even if the American patentee had no con- 
‘* nection directly or indirectly with the foreign patent ;” 


Clearly an erroneous statement, for such would not be the case if the 
American patentee had no connection directly or indirecily with the 
foreign patent. It would only be the case where the fvcreign pat- 
ent was for the same invention and by the same inventor, and by 
him patented or caused to be patented in a foreign country. Where 
the American application was filed before the grant of the foreign 
patent for the same invention bya separale and independent inventor 
the American applicant would be the prior inventor, and subsequent 
acts by others would in no way affect his rights to a patent, nor 
would the term of his patent, when granted, be restricted or 
limited by such foreign patent; but no such question conld possi- 
bly arise where the American application and the foreign patent are 
for the same invention, by the same inventor. | 

I submit that the last statement quoted from the opinion clearly 
shows that the Commission was laboring under a misapprehension, 
and that his conclusion was arrived at by a total disregard for the 
language of the section; but the most convincing fact of the un- 
soundness of the Commissioner’s reasoning is found in this statement : 


‘* So construed as to limit the American patent to the term of the foreign patent 
‘** granted after the American application was filed, the paragraph is obviously repug- 
‘** nant to Sec. 4886, which does not permit a foreign patent to bar the grant of an 
** American patent for seventeen years to the foreign patentee, or to any one else, if 
** the foreign patent is not granted until after the American application is filed.” 


So construed, however, the paragraph is not repugnant to section 
4886,as that section merely specifies when the invention is patentable, 
and when found to be so, that the inventor may, upon due _ proceed- 
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ings had, obtain a patent therefor; but the term for which the patent 
shall be granted is a very different matter indeed, and is fixed either 
by section 4884 or section 4887; and no difference for what term the 
patent is granted, whether for a longer or shorter term, it would in 
no way interfere with, or be repugnant to the provisions of section 
4886; nor is there any authority for the statement that 


** section 4886 does not permit a foreign patent to bar the grant of an American 
‘* patent for seventeen years to the foreign patentee or any one else,if the foreign patent 
‘is not granted until after the American application is filed,” 


as that section makes noreference whatever to foreign patents, ex- 
cept where the invention has been patented by others before the date 
of the supposed invention upon which the American application is 
based. | 

Under section 4886, a foreign patent to the inventor who has ap- 
plied for a patent for his invention in this country is no bar to the 
giant of an American patent 


‘unless the same has been in ‘public use or on sale for more than two years prior 
‘** to his application, or should prove to have been abandoned;” 


but the term for which a patent shall be granted is a subsequent mat- 
ter. 

If he obtains his foreign patent prior to obtaining his United 
States patent, then the United States patent comes within the limita- 
tions of section 4887, and expires with the foreign patent; but if he 
obtained his United States patent prior to obtaining his foreign pa- 
tent, then the United States patent does not come within the provi- 
sions of section 4887, and is for the term of seventeen years, as pro- 
vided for in section 4884. 

That the Commissioner had no conception as to the true meaning 
of sections 4886 and 4887 is shown by the following statement in his 
OpImion: 

‘‘ Tf an American patent is not restricted to the term of a foreign patent granted to 
‘a different patentee after the American application is filed, certainly an American 
‘patent should not be restricted to the term of a foreign patent granted to the same 
‘patentee after the American application is filed, for if an American application 
‘is not to be prejudiced by a foreign patent to an independent inventor, he clearly 
‘ ought not to be prejudiced by a foreign patent to himself.” 


- . 


- . 


The reason wby an American patent is not restricted to the term 
of a foreign patent granted to a different inventor after the American 
application is filed, is due to the fact that they are to different in- 
ventors, and thus the question of priority of invention is presented, 
and the American application being filed first, creates a presumption 
of priority of invention as against a foreign patent of subsequent 
date. But where the foreign patent and the American application 
are for the same invention, and by the same party, the question of 
priority of invention of course cannot arise. ‘This fact seems to have 
been entirely overlooked by the Commissioner. 
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There can be no doubt as to what prompted the Commissioner, i: 
interpreting the section as he did, fer he says: 

‘If the last clause of section 4887 is to be literally construed, the attempt as a par 
‘‘of the practical execution of the law, to refer in American patents to foreig 
‘* patents granted before and up to their dates would, of course, be ineffectual. 

* % * * 


‘* Its object seems to be to relieve citizens of the United States from monopolie 
‘‘from which foreigners are exempt. But in that view the statute isa failure. It 
** object is only effected when the foreign monopoly is secured first. If the inventior 
‘* is absolutely free in every other country, or if the foreign patent is obtained last, th 
‘* monopoly here is complete.” 


The Commissioner seems to have thought that if he construed sec 
tion 4887 to mean precisely what it says, it would be impossible fo; 
him to carry out its provisions in the granting of patents, thereb) 
admitting that the literal construction of the section referred to th 
date of the grant, and not to the date of the filing of the applica 
tion, and that where the inventor had patented, or caused to be 
patented, his invention in a foreign country, before issuances 
of his American patent, the American patent is to be so limitec 
as to expire with the foreign patent, and if there be more than 
one such prior foreign patent, to expire with the one having the 
shortest term. , 

The difficulties of properly executing the law, which the Commis. 
sioner said would result from literally construing the section—and 
which appears to have been his only reason for not properly constru-. 
ing it—were overcome by his successor, as clearly appears from the 
corresponcence between Commissioner of Patents Marble, and the 
then Secretary of the Interior, Mr. Kirkwood, copy of which corres- 
pondence I shall annex; for they not only literally interpreted the 
section, but put that interpretation into practical execution, without 
the least difficulty, and it has so remained to the present day. 

That the question as to the proper interpretation of section 4887 
was fully and carefully considered by Commissioner of Patents Mar- 
ble and the Secretary of the Interior, advised by the Attorney Gen- 
eral, clearly appears from the correspondence referred to. 

It was never held by the Patent Office, except in ea parte Mann, 

that under section 4887, the date of the application was the deter- 
mining date ; on the contrary, the date of the issuance of the pat- 
ent was always held to be the determining date, as appears from 
the statement: 
*‘ the construction now put upon the statute is the construction it received since it 
‘“* was enacted, except during a short interval of the term of my predecessor, Mr. Com- 
‘* missioner of Patents, Payne. I will state, however, that Mr. Commissioner Payne 
** addressed to me a letter within one month after he retired from office, stating that 
* he believed his construction of section 4887 was erroneous.” 


In the letter of the Commissioner of Patents to the Secretary of 
the Interior, dated March 17, 1882. 

Had the Commissioner of Patents (Payne) omitted from consid- 
eration, as did Judge Nixon, the possible consequences of a literal 
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interpretation of the section in question, he would not have given it 
the erroneous interpretation which he did. As to any supposed 
consequences, inconveniences and hardships that have or may re- 
sult from a literal interpretation of the section, the responsibility 
rested solely with Congress. 

[t was stated by this Court in United States e. 
Railroad, 91 U. 8. p. 91: 


Union Pacifie 


‘* Counsel have dwelt with special emphasis upon the consequences which would 
‘result from a decision adverse to the appellant. We cannot consider them im dis- 
‘* posing of the question arising upon this record. The rights of the parties rest upon 
‘‘a statute of the United States. Its words, as well as its reason, spirit and intention, 
‘leave, in our opinion, no room for doubt as to its true meaning. We cannot sit in 
‘ judgment upon its wisdom or policy. When we have interpreted its provisions, 1f 
‘ Congress has power to enact it, our duty in connection with it is ended.” 


[In this case we are left to judge of the intention of Congress by the 
language used, and the presumption is that Congress chose the most 
suitable language at its command for properly expressing its true 
intention, and in interpreting that chosen language, the words used 
should be given their ordinary meaning. So, judging of the inten- 
tion of Congress, and interpreting its chosen language, it would seem 
that Judge Nixon’s interpretation of the section in question is its 
true interpretation. Rarely, indeed, is the true intent and meaning 
of Congress so clearly expressed as in this section. It isa clear and 
positive statement of the legislative intent, that a United States pa- 
tent issued subsegent to the issuance of a foreign patent for the same 
invention, to the same inventor, should be subject to and expire with 
such foreign patent, and the language used admits of no other inter- 
pretation. To interpret the section as asked for by the appellant, 
and as interpreted by Commissioner of Patents Payne, it is neces- 
sary not only to ‘*‘ wrest the language of the section from its plain 
‘‘and obvious meaning ’’—using the language of his Honor Judge 
Nixon—but to import into the section words which are not there, and 
which a careful consideration of the previous legislation im pari 
materia shows it was the intention of Congress to exclude, and the 
fact is that with the acts of 1836 and 1839 before it, Congress did ex- 
clude the very words which you are now asked to read into section 
4887, in order to give to it the interpretation contended for by the 
appellant. If the previous legislation throws any light on the legis- 
lative intent, it isin favor of Judge Nixon’s interpretation of the 
sections 

| have no hesitation in basing my argument upon Judge Nixon’s 
interpretation of the section, for if Judge Nixon’s sound reasoning 
will not satisfy and convince this Court as to the correctness of that 
interpretation of the section—which I insist is its true interpretation, 
it is scarcely possible that I can add anything that will. 

If, however, anything furtber is needed to so satisfy and convince 
this Court, it will be found in the opinion of Mr. Justice Blatchford, 
given in the case of Gramme Electrical Co. v. Arnoux & Hochhausen 
Electric Co.,17 Fed. Rep. pp. 838-841, where, subsequently, and 
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upon substantially the same state of facts, he was called upon to, 
and did, interpret section 25 of the Act of 1870, which is the basis of 
section 4887 of the Revised Statutes, giving to that section the same 
interpretation as Judge Nixon had given to the section of the Revised 
Statutes. 

True, Mr. Justice Blatehford did, in the Gramme case, approve of 
Judge Nixon’s interpretation of section 4887, but he did not ‘‘adopt”’ 
it, in the sense that he followed it without coming to a decided con- 
clusion for himself. It clearly appears from the opinion that he ap- 
proved of Judge Nixon’s interpretation of the section, because, upon 
investigation he found it to be its true interpretation, and that, hav- 
ing himself interpreted section 25 of the Act of 1870, he found Judge 
Nixon’s interpretation of the section of the Revised Statutes, based 
thereon, in harmony with his construction. 

In the Gramme case, the patent was granted under the provisions of 
the Act of July 8, 1870, and the United States patent, although 
applied for before, was issued after the issuance of the foreign 
patent, and Mr. Justice Blatchford was called upon to interpret fo 
the first time section 25 of that Act. After quoting that section. 
he said : 

‘* It is contended for the defendant that, under the foregoing provisions 120,05% 
‘* expired, either on December 20, 1871, or on December 30 1880, the date of the expira- 
‘tion of the Austrian patent, accordingly as that patent is to be regarded as a patent 
‘‘ for one year or for ten years. To this the plaintiff replies that the application for 
‘ No. 120,057 was filed before the application for the Austrian patent was filed. But 
‘ the date of the application for No, 120,057 cannot affect the question. Under the 
‘ Act of 1870 a patent takes effect from the time when it was granted and cannot be 
‘antedated. The meaning of section 25 of the Act of 1870 is that the United States 
‘* patent shall expire at the same time with the foreign patent having the shortest 
‘time to run, which was granted before the United States patent was granted, and 
‘** not that it shall expire at the same time with the foreign patent having the shortest 
‘* time to run, which was granted before the time when the application for the United 
‘States patent wasmade. Bate Refrigerating Co. v. Gillett, 13 Fed. Rep. 553.” 


oa 
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Such is the accepted interpretation of section 25 of the Act of 1870, 
and section 4887 of the Revised Statues at the present day, and in 
accordance with which the Patent Office has been, and is now, ad- 
ministering the law. 

A careful reading of the brief for Appellant discloses no reason 
why this Court should not accept Mr. Justice Blatchford’sand Judge 
Nixon's interpretations of Section 25 of the Act of 1870, and Section 
4887 of the Revised Statutes, and no attempt is made to point out 
wherein their interpretations are incorrect. . 

I respectfully insist that Mr. Justice Blatchford’s interpretation 
of section 25 of the Act of 1870, and Judge Nixon’s interpretation of 
section 4887 of the Revised Statutes are the true interpretations, and 
as such should be adopted by this Court. 

Coming now to a consideration of the question as to the true inter- 
pretation of section 4887, apart from the opinions of Mr. Justice 
Blatchford in the Gramme case, and Judge Nixon in the Gillett case, 
{ would first call your attention to the previous legislation on the 
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subject, recognizing, as I do, the rule that in arriving at the true 
interpretation of a statute, all statutes ‘xn pari materia are pro- 
perly to be considered. No useful purpose, however, will be 
served by referring to the legislation on the subject of patents prior 
to the vear 1836, as the Act of 1836 was the grouping together of all 
prior legislation, with snitable amendments and additions. It is 
worthy of note, however, that the Act of 1836, as the embodiment 
of our patent laws, to that date, was largely copied after the Eng- 
lish patent law, and that subsequently, when the English law was 
amended, our law was thereafter amended to largely correspond, 

In England, prior to 1623, all letters patents and grants of privi- 
eves were fora term of twenty-one years, and such patents and 
rivileges were granted alike to subjeets and aliens. By the Statute 
f Monopolies (21 James I|., 3, 1623) it was enacted that all Letters 
’atent and grants of privileges should thereafter be for a term of 
urteen vears, and all such patents and privileges were for 

‘* The sole working and making of any manner of new manufactures within this 


realm to the true and first inventor or inventors of such manufactures which others 
at the time of making such letters patent and grants shall not use.” 


nd this without reference to whether the inventor had or had not 

‘btained a patent for his invention beyond the realm, the essential 

onditions being that he was the ‘‘true and first inventor” and that 

is invention was not in use ‘tat the time of making such letters 
aatent and grants.’ Ifthe applicant was the ‘‘trnue and first in- 
ventor’ and his irvention was not in use ‘tat the time of making 
such letters patent and grant’’ he received a patent for the term of 
fourteen years, and this whether he was a subject or alien. No at- 
tention seems to have been paid to the acts of the true and first in- 
ventor or inventors beyond the realm, nor was the term of the Eng- 
lish patent in any way limited by either the prior or subsequent acts 
of the inventor beyond the realm. The English patents were fora 
term of fourteen years, alike to subjects and aliens, without limita- 
tion or restriction. 

Thus the English law remained from 1623 until 1835, when the 
Statute of Monopolies was amended so as to provide for the extension 
of English patents for a further term of seven vears from and after 
the expiration of the original term of fourteen vears, and authorizing 
and empowering the Crown, upon proper petition and showing to 
grant such extensions. 

No further amendment of material consequence was made to the 
Statute of Monopolies from 1835 until 1852, when a substantially new 
Patent Law was enacted, known as the Patent Law Amendment Act 
of 1852, which contained the following : 

‘“*2>. Where, upon any application made after the passing of this Act, letters patent 
‘* are granted in the United Kingdom for or in respect of any invention first invented 
‘‘in any foreign country, or by the subject of any foreign power or state, anda 
‘** patent or like privilege for the monopoly or exclusive use or exercise of such inven- 
‘* tion in any foreign country is there obtained before the grant of such letters patent 
‘‘in the United Kingdom, all rights and privileges under such letters patent shall (not- 
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‘‘ withstanding any term in such letters patent limited) cease and be void, immedi- 
‘‘ ately upon the expiration or other determination of the term during which the 
‘** patent or like privilege obtained in such foreign country shall continue in force, or 
‘‘ where more than one such patent or like privilege is obtained abroad, immediately 
‘‘ upon the expiration or determination of the term which shall first expire or be de- 
‘‘ termined of such several patents or like privileges: Provided always, that no letters 
‘* patent for or in respect of any invention for which any such patent or like privilege 
‘‘ as aforesaid, shall have been obtained in any foreign country, and which shall be 
‘‘ rranted in the said United Kingdom, after the expiration of the term for which 
‘‘such patent or privilege was granted, or was in force, shall be of any validity.” 


Our Patent Law has its origin in that provision of the Constitu 
tion which provides : 

‘* Congress shall have power to promote the progress of science and useful arts by 
‘ securing for limited times to authors and inventors the exclusive right to the respec- 
‘* tive writings and discoveries,” 
and the first exercise of that Constitutional power by Congress was 
the Act of 1790, entitled ‘An Act to promote the progress of useful 
Arts.”? By that provision of the Constitution the power of Congress 
to promote the progress of science and useful arts is limited to the 
granting of monopolies for a limited time to authors and inventors 
for their respective writings and discoveries. While it gave to 
Congress the power to promote, it limited the exercise of that power 
to inventors for their own inventions. It is a positive constitutional 
requirement that patents granted under the provisions of the Acts of 
Congress must be to inventors for their own inventions and 


discoveries, and it would be a_ clear’ violation’ of 
that provision of the Constitution for Congress to 


authorize the granting of a patent to other than inventors for their 
own inventions. Hence indetermining the right of a party toa pa- 
tent, the inquiry is, Is he the inventor of that for which he desires 
to secure a patent ‘—and his right to receive a patent for his inven- 
tion or discovery is to be determined by his status at the date of his 
invention ; and this without reference to the conditions which Con- 
gress may prescribe as necessary to be performed in order to secure 
a patent for an invention or discovery, and to the term for which the 
patents shall be granted. 

The inchoate right toa patent is created with the invention or 
discovery, and therefore the inventor's right to receive a patent is 
to be determined by his status at that date. 

Having made an invention or discovery, the inventor is undoubt- 
edly vested with an inchoate right to obtain a patent; but the ob- 
taining of a patent, and its term, depends entirely upon his thereaf- 
ter complying with the requirements of the law. He must not only 
make an application, but his application must bein proper form, and 
he must have complied with the other requirements of the law, 
whereupon the ‘‘Commissioner shall issue a patent therefor.’’ 

While it is undoubtedly true that the date of the invention is 
prima facie the date of the application, nevertheless, the controlling 
date is the date of invention, and the inventor’s right toa patent is 
to be determined by his status at that date. That date may, or may 
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not, be the date of his application; usually itis a much earlier date 
and the inventor is to show the actual date of invention. 

soth by the Constitution, and all subsequent legislation, an in- 
ventor’s right to receive a patent is to be determined by his status 
at the date of his invention. He may forfeit his right to receive a 
patent, and that forfeiture may be created by reason of his acts sub- 
sequent to the date of his invention and prior to the date of his ap- 
plication, the date of the application being made the determining 
date forthat purpose; but his inchoate right to receive a_ patent 
springs from, and is to be determined by, bis status at the date of 
his invention. 

The aet of 1826, following closel) after the English patent law, 

provided that patents should be fora term of fourteen years, sub- 
ject to an extension of seven years, and this right was viven alike to 
citizens and aliens, the only distinction made being in the fees to be 
paid: 
‘if he be a citizen of the United States, or an alien and shall have been resident in 
‘‘the United States for one year next preceding, and shall have made oath of his 
‘* intention to become a citizen thereof, the sum of thirty dollars: if a subject of the 
‘* King of Great Britain, the sum of five hundred dollars ; and all other persons the 
‘* sum of three hundred dollars.” 


It was further provided that if the invention 


‘* had been patented or described in any printed publication in this or any foreign 
* country,” 


it was a bar to the grant of a patent; with a proviso: 


‘* But nothing in this Act contained shall be construed to deprive an original and 
‘* true inventor of the mght to a patent for his invention by reason of his having pre- 
‘viously taken out letters patent therefor in a foreign country, and the same 
‘* having been published at any time within six months next preceding the filing of 
‘* his specification and drawings.” 


Under that proviso, the existence of a foreign patent was 
no bar to the grant of a United States patent if the applica- 
tion for the United States patent was filed within six months from 
the date of the publication of the foreign patent ; otherwise the ex- 
istence of the foreign patent was a complete bar to the grant of a 
United States patent; precisely as was the case under the English 
law, and under our Act of 1800. So that under the Act of 1836, the 
determining point was made the date of ‘‘the filing of his specifi- 
cationand drawings,’’ and there was no limitation by reason of the 
existence of a prior foreign patent. All patents were for fourteen 
years, and the right to a patent was absolutely lost by the existence 
of a prior foreign patent unless the application for the United 
States patent was filed within six months from the date of the pub- 
lication of such foreign patent, and thus the law remained until 
amended by the Act of 1839. 
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By that amendment the six months limitation was removed, and 
the right to receive a patent no longer barred by the existence of @ 
prior foreign patent, only the term of the patent was limited to ex-. 
pire with such prior foreign patent : 

**Section 6 * * That no person shall be debarred from receiving a patent for any 
‘* invention or discovery, as provided in the act approved on the fourth day of July, 
‘* one thousand eight hundred and thirty-six, to which this is additional, by reason of 
‘* the same having been patented in a foreign country more than six months prior to 
‘“‘his application: Provided, That the same shall not have been introduced into 
‘public and common use in the United States, prior to the application for such 
‘* patent: And provided also, that in all cases every such patent .shall be limited t 
“the term of fourteen years from the date or publication of such foreign letters 
* patent.” 

The object of this amendment was to remove the bar which ex- 
isted under the Act of 1836, and to permit an inventor to obtain a 
patent for his invention in this country at any time during the ex- 
istence of his foreign patent, so long as his United States patent ex- 
pired with the existing term of his foreign patent, and in no case to 
exceed the limit of fourteen vears. 

Here again the date of the application was made the determining 
date ; so that a United States patent. first applied for but issued sub- 
sequent to the issuance of the foreign patent, was not subject either 
to the provisions of Section 6 of the Act of 1836, or Section 6 of the 
Act of 1839. Only such United States patents as were applied for 
after the pablication of the foreign patent were subject to the pro- 
visions of those sections and their term limited lu accordance there- 
with. 

It is to be observed that under the Act of 1839, while a United 
States patent applied for and issued subsequent to the foreign patent 
was made to expire with the foreign patent, thus simultaneously 
terminating the monopolies both here and in the foreign country, yet, 
if no foreign patent was obtained, the citizens of this country were sub- 
ject to the monopoly for fourteen years, while during the same period, 
the use of the invention was absolutely free in the foreign country. 
So that, at that early date, we find that what must have been the ob- 
ject of Section 6 of the Act of 1839, viz., to have the monopoly termi- 
nate here with its termination in a foreign country, was defeated in 
all cases where the invention was not patented in a foreign country, 
for in all such cases there at no time existed a monopoly in the for- 
eign country, while one did exist here fora period of fourteen years. 
Nor did the Act of 1839 make any provision for more than one for- 
elgn patent. 

In 1852 the English law was amended by the addition of the above 
quoted twenty-fifth section, and there, for the first time, it was pro- 
vided that a patent granted for a foreign invention so to speak, and 


first patented in a foreign country, should expire upon the expiration | 


or other determination of such foreign patent, and where there was 
more than one foreign patent, to expire with the foreign patent first 
expiring. 

This section of the English law was under consideration in the case 
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of Daw rv. Eley, L. R. 3 Eq. 496, and in speaking of its purpose, Vice 
Chancellor Wood said: 


‘* Now, in looking at Section 25, one sees at once that the object was to prevent the 
‘‘ subjects of this kingdom from being fettered in their right to compete with each 
‘** other in the production and manufacture of different articles, when it was open to 
‘* foreigners to enter into such competition without being fettered with any exclusive 
‘* rights claimed by an inventor and patentee, or by the additional price which must 
‘* be imposed upon the article in consequence of the patent right. The object, 1 say, 
‘‘ is to prevent the Euglish manufacturer from being fettered while the foreigner re- 
‘* mains free. The provision was, singularly enough, not pursued to its proper logical 
‘* consequence in the Act, which only deals with the case in which a foreign patent 
‘“‘has been granted and determined; whereas if no foreign patent has ever been 
** eranted any number of foreigners may be manufacturing the article abroad, while 
‘* English manufactures might be exposed, by the existence of a patent in this coun- 
‘try, to the very difficulty from which this very section professes to relieve them. It 
‘does undoubtedly appear very harsh to prevent the English mauufacturer from hav- 
‘ing the benetit of manufacturing that which all the rest of the world can mannfac- 
‘* ture at their pleasure, and yet to say that if it is protected for a certain limited 
‘* time abroad, then, «nd then only, when that protection has ceased shall the English 
‘* manufacturer beconi free. However that is the statute.” 


This is precisely what has been,and no doubt will be said as regards 
section 4887 of the Revised Statutes. Nevertheless, the auswer to it 
is as stated by Vice Chancellor Wood—*:However, that is the 
statute.’ 

sv the Act of March 2, 1861, it was provided : 


‘* That all patents hereafter granted shall remain in force for the term of seven- 
‘* teen vears from the date of issue, and all extension of such patents is hereby prohib- 
‘* ited.” 


In the case of De Florez +. Reynolds, 17 Blateh., p. 437, this pro- 
vision of the <Aect of 1881, and its effect upon sections of the 
Act of 1839. was considered by Mr. Justice Blatchford, 
and he held that the effect of the 16th section, tuken in conection 
with the 17th section, was not to repeal section 6 of the Act of 1839, 
but only to so modify it that United States patents granted subject 
to its provisions, were to remain in foree for seventeen years from 
the date of the prior foreign patent. He said: 


‘* What is ‘the date of issue? Under Section 8 of the Act of 1836, in force when 
“the Act of 1861 was passed and when the patents in this case were issued, 
“the patent could ‘take date’ from a date earlier, though not exceeding 
‘‘six months earlier, than the * actual issuing of the patent.’ The actual 
‘* date of issuing was one thing, one date. The date from which the patent took date, 
‘‘or its term began to run, was another thing, another date. The latter date may 
‘‘ very properly be called ‘ the date of issue.’ Such latter date need not, necessarily, 
‘‘be a date expressed on the face of the patent. Under section 6 of the Act of 1839 
‘‘such latter date is * the date or publication’ of the foreign patent. Looking at 
‘‘the state of legislation before 1861 and at the evident scope of section 16 
of the Act of 1861 as aimed at extensions of patents, it would 
‘‘ be reasonable to say that ‘the date or publication ” of the foreign patent spoken of in 
‘‘ section 6 of the Act of 1839 might be regarded, in reference to patents issued under 
‘* such section 6 (as the one in this case was), as ‘ the date of issue” intended by section 
‘‘ 16 of the Act of 1861, the date from which, under such circumstances, the United 
States patent is to take its departure. And that, as before in practice, United States 
‘‘ patents were granted for fourteen years, and patents for inventions previously pat- 
‘‘ ented abroad to the same inventor were before limited to fourteen years from the 
‘‘ date or publication ‘ of the foreign patent,’ so now, under the new system introduced 
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‘** by the act of 1861 such a patent (still to be granted, otherwise, in accordance with 
‘‘ the provisions of the Acts of 1836 and 1839) was to remain in force for seventeen years 
‘* from ‘ the date of publication’ of the foreign patent, while the United States patents 
‘‘ were to remain in force for 17 years instead of 14 years from their ‘date of issue,’ 
‘‘ the privilege of having them ‘take date ” from a date not exceeding six months prior 
‘* to the actual issue, as the ‘date of issue,’under section 8 of the Act of 1836, being still 
‘* preserved and such patents expiring seventeen years from such ‘date of issue,’ and 
‘not 17 years from the _ actual issuing. There is nothing in these 
“views that is inconsistent with or does violence to the language of section 
“16 of the Act of 1861, and they are in harmony with the course 
‘‘of legislation. Contrary views would determine that there was, by 
‘* section 16 of the Act of 1861, a sudden, unexpressed and only implied change of the 
‘* policy of section 6 of the Act of 1839, then in force for 22 years; such policy making 
‘* the terms of patents, like those in the present case, take date from the date of 
‘* publication of the foreign patent, and run from that time for the same time other 
‘* United States patents ran, from their time of beginning torun. And such contrary 
‘‘ views would establish an enlargement of term, by the Act of 1861, in favor of an 
‘¢ invention previously patented abroad: such enlargement remaining in force till 1870, 
‘** and then curtailed in 1870, so as to be more narrow than under the act of 1839, and 
“to make theUnited States patent expire at the same time with the foreign patent 
‘* having the shortest term.” 


It was his opinion that the contrary view, viz., that all patents 
were to remain in force for seventeen years from the date of issue, 
the effect of which would have been to enlarge the term in favor of an 
invention previously patented abroad, was inconsistent with the 
subsequent legislation, wherein the term in favor of an invention 
previously patented abroad was made narrower than under the Act 
of 1839; the force of which is,as I understand it, that the tendency of 
legislation has been to curtail,rather then enlarge the term of patents 
granted for inventions first patented in aforeign country; and such 
undoubtedly has been the course of all legislation subsequent to 1836. 

Not until the Act of 1870, which was ‘‘An Act to Revise, Con- 
solidate and amend the Statutes relating to Patents and Copyrights,” 
were provisions similar to those contained in Section 25 of the Eng- 
lish Act of 1852 incorporated into our patent laws. Section 25 of the 
At of 1870 provides: 


“That no person shall be debarred from receiving a patent for his invention or dis- 
** covery, nor shall any patent be declared invalid, by reason of its having been first 
“* patented or caused to be patented in a foreign country: Provided, the same shall 
“‘not have been introduced into public use in the United States for more than two 
“* years prior to the application, and that the patent shallexpire at the same time with 
“ the foreign patent, or, if there be more than one, at the same time with the one hav- 
‘* ing the shortest term; but in no case shall it be in force more than seventeen years;” 


and it undoubtedly had its origin in Section 25 of the English Act of 
1852. As Section 25 of the English Act of 1852 introduced a new 
policy into the English patent law, so did Section 25 of our Act of 
1870 introduce a new policy into our patent law. 

By the Act of 1870, all existing laws on the subject of patents were 
repealed, and whereas under section 8 of the Act of 1836 and Sec- 
tion 6 of the Act of 1839, the controlling and determining 
point was the date of the application, under Section 


25 of the Act of 1870, the date of the issuance of. 


the patent was made the controlling and determining 
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date, and the United States patent, without reference to the date of 
the application, was made to expire at the same time with the prior 
patent having the shortest term. As section 8 of the Acts of 1836 
and section 6 of the Act of 1839 referred to an inventor who had pre- 
viously patented his invention in a foreign country, so does section 
25 of the Act of 1870 refer to an inventor who has previously paten- 
ted his invention in a foreign country. 

Judge Wallace said, in Canan v. Pound Mfq. Co. (23 Fed. Rep. 
185), when speaking of section 25 of the Act of 1870: 

‘* Section 25 relates to the rights which may be acquired by an inventor or discov- 
* erer who has previously patented his invention in a foreign country.” 

That a change was intended in the policy of the law is clearly 
shown by the change in phraseology ; otherwise, why the necessity 
for the change, and why not a reiteration of the language of sec- 
tion 8 of of the Act of 1836 and section 6 of the Act of 1839, which 
very clearly made the date of the filing of the application the deter- 
mining and controlling date? Instead of which they introduce the 
word ‘first’? before the word ‘patented,’ so it would read, ‘Shaving 
been first patented,” and omit the words ‘‘more than six months 
prior to hisapplication.” 

This Court said, in St. Paul Plow Works, ». Starling, 127 U. S., 
377, where the expression 
‘* actions, suits, controversies and cases arising under any law of the United States 

‘* granting or confirming to inventors the exclusive rights to their inventions or dis- 

* COveries, 


in the Act of 1836 had been changed, in the Act of 1870, to 
‘* any action, suit, controversy or case at law or in equity touching patent rights.” 
and in the Revised Statutes, 


‘* in any case touching patent rights,” 
speaking through Mr. Justice Grey— : 


‘* But in the Act of 1870, as in the Revised Statutes, Congress, while using similar 
‘* language in defining the jurisdiction of the Circuit Court, substituted (it must be 
‘* supposed purposely) the new phrase ‘touching patent rights,’in defining the juris- 
** diction of the Court.” 


And in the case of section 25, of the Act of 1870, Congress 
changed (it must be supposed purposely) the phraseology, the result 
of which was a change in the law. | 

It was said by Judge Shipman, in Wesfon v. White, 13 Blatch. 
564 : 

‘ The act of July 8, 1870, 16 U. S. Statutes at Large, 198, introduced a new princi- 
’ ~ and provided that the ‘American patent should expire at the same date with 
‘* the foreign patent, but should not exceed a term of seventeen years ; 
a new principle,changing all pre-existing statutory provisions in that 
respect. 
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[t was also said by the late Mr. Justice Clifford in the case of 
Goff v. Stafford. 14 Off. Gaz., 748, in construing the Act of 1861, 
that the Act of July 8, 1870, changed the Act of 1861 and was differ- 
ent from all pre-existing statutory provisions as to American patents 
heing limited by prior foreign patents. And of this there can be no 
doubt, since the sole purpose of section 25 of the Act of 1870 was to 
introduce a new policy and effect a radical change in the law as it 
existed under the Acts of 1836, 1839 and 1861. 

As early as September 19, 1870, section 25 of the Act of 1870, re- 
ceived the attention of the Patent Office in re Robert Mushet, for 
extension (Commissioner's Devisions of 1870, p. 106). The then 
Commissioner of Patents, Mr. Fisher, said: 


“The Act of July S, L870, section 99, read 3; as follows :” (Quote s the section) * * 
‘but the clause of the act of 1870, under consideration, presents another question of 
‘a different character. ¥ | | 

“The intention of Congress obviously was to obtain for this country the free use of 
‘‘the inventions of foreigners as soon as they became tree abroad. This is indicated 
‘* by the use of the phrase ‘first patented'‘or caused to be patented in a foreign 
‘‘country “for it was presumable ‘that American citizens would obtain their first 
6 patent here, while a foreiene: would first patent his invention in his own country. 

‘* The statute was designed to prevent a foreigner from spending his time and capital 
‘* in the development of an invention in his own country, and then coming to this to 
tis: enjoy a further monopoly when the invention had become free at nome. The result 
‘ of such a course would be, that, while the foreign country was developing the inven 
‘‘ tion and enjoying its benefits, its-use could be interdicted here ; while, if the term 
‘‘ of the monopoly could be further extended here, the market could be controlled 
‘* long after the foreign nation was prepared to flood this country with the unpatented 
Hie products of the patented process.” 


In October, 1870, the same section was again before the then Com- 
missioner of Patents, Mr. Fisher. 77 re Ward (Commissioner's De- 
cisions of 1870), and again én re Soyer, Administrators of Evans, 
deceased (Commissioner’s Decisions of 1870, pp. 30), when the then 
Commissioner of Patents, Mr. Fisher. said: 


‘* In the case of Mushet it was a foreign inventor, and in the case of Ward an Ameri- 
‘‘can inventor, who were seeking the extension; but in both cases letters-patent were 
‘* first obtained in the foreign country. Section 25 of the act of July 3, 1870, is as fol- 
‘* lows : 

Quotes section : 

‘*T was and am of tne opinion that the policy which Congress plainly declares in 
‘* this section is that if a foreigner obtain a patent in his own country and permits it 
‘*to expire there, it shall also expire in this country, so that the right to use the in- 
‘* vention without liability to the inventor shall be simultaneous in this and in the 
‘* most favored foreign nation * * * 

“It is urged, however, that Congress intended only to reach the case of the foreign 
‘‘inventor who first patented his invention in his own country, and that they did not 
‘intend to put the American inventor who obtained a patent abroad in a worse posi- 
‘tion than if he had obtained no patent at all in a foreign country. It is said, with 
‘*much force, that if the American patentee had not obtained an English or French 
‘patent the invention would be free in those countries, even during the lifetime of his 
‘‘original patent, and that the fact that it was free there would be no bar to the grant 
‘‘of an extension. 

‘* This may be true, but we have no means of judging of the intention of Congress 
‘‘in this case, except by the language employed in the declaration of their will. The 
‘language of the statute is, ‘first patented, or caused to be patented, in a foreign 
‘country.’ This, by its terms, includes American citizens as well as foreigners who 
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‘‘ first take out a patent abroad. The term ‘ patented’ may well be construed as apply- 
‘‘ing to foreigners obtaining patents, in their own country, and the phrase, ‘ caused to 
‘* be patented,’ to such persons, not citizens of the same country, eclediing Americans, 
‘‘as should cause their inventions to be introduced or patented there. It does not in- 
‘*clude either foreigners or citizens who first obtain their patents in this country. It 
‘‘was supposed that American inventors would first obtain their patents here, in which 
‘case they would not have been within the terms of the section, but if, on the other 
si hand, they chose to obtain patents abroad before doing SO in their own country, they 
‘‘were to be placed upon the same platform as the foreign patentee. 

‘It 1s reasonable to suppose that the inventor will follow up his earliest patent with 
‘*the vreatest vigor, and that, other things being equal, he will protect his invention 
“first in that country where he expects to make the most use of it. If, therefore, the 
‘* American inventor chooses to exhibit this preference for a foreign country, and to 
‘* rive them the first information respecting his invention, and the earliest opportunity ~ 
‘‘of using it. the law makes no distinction between him and she foreign inventor who 
‘* obtains his first patent at home. ’ 


The soundness of this reasoning will, | feel satished, commend 
itself to this Court. It certainly is a very clear exposition of the 
section in question. Under Mr. Commissioner Fisher's interpreta- 
tion of the section the date of the patent is made the controlling and 
determining date; and from that time until the decision of Mr. Com- 
missioner Payne in ex parle Mann decided in 1880, the practice of 
the Patent Office was in accordance with that interpretation, and the 
most diligent research has failed to find that a different interpreta- 
tion was given tu that section prior to the decision in ev parle Mann, 
or that the practice of the Patent Office was other than in accordance 
therewith. 

As has been repeatedly said by this Court the interpretation given 
to the law by an officer charged with its administration is ‘* entitled 
‘* to the most respectful consideration, and ought not to be overruled 
‘* without the most cogent reasons.”’ 

I know it is contended on the part of the appellant that the prac- 
tice of the Patent Office, prior to Judge Nixon’s interpretation of the 
section in October, 1882, was otherwise, that is, in accordance with 
the interpretation contended for by the appellants, that the date of 
application is the controlling and determing date. No decision of 
the Patent Office prior to ex parte Mann, decided in 1880, is cited in 
support of that contention. Reference, however, is made to the rule 
of the Patent Office, promulgated in 1881, that ** an applicant whose 
‘‘ invention has been patented abroad should state the fact that a 
‘foreign patent has actually been obtained, giving its date, and if 
‘* there be more than one, the date of each;’’ which rule was there- 
after repeated each year until 1878. But.that rule does not support 
the contention on the part of the appellant, nor does it in any way 
tend to show the interpretation of the section acted upon bythe Patent 
Office. That rule would bea perfectly proper rule under either in- 
terpretation of the section. Of course the Patent Office could only 
call upon an applicant at the date of his application to state if 
he had at that time actually obtained a foreign patent or patents 
for his invention, and if so, to so specify; and in so 
doing the Office certainly did not indicate its’ interpre- 
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tation of the section. In fact the Patent Office at that 
date could not call for any other information since the fact that the 
applicant may have made applicaticn for foreign patents was a mat- 
terof no moment, and he could not well say that he should obtain a 
foreign patent before the grant of his United States patent. The law 
under either interpretation made no reference to the date of the 
filing of an application for a foreign patent; the only reference 
made was to the foreign patent. 
In November, 1881, the following rule was promulgated : 


‘‘In every original application the applicant must distinctly state under oath 
‘* whether the invention has been patented to himself or to others with his consent 

‘or knowledge in any country, and if it has been, the country or countries in which 
‘* it has been so patente “l, giving the date and number of each patent, and that it has 
‘*not been patented in any other country or countries than those mentioned, and that 
‘* according to his knowledge and belief the same has not been in public use in the 
‘* United States for more than two years prior to the application in this country.” 


And this, too, after the Patent Office had reversed the interpreta- 
tion given to the section by Mr. Commissioner Paine; and such I 
understand to be the present rule. It may also be said that the 
present rule, like the rule promulgated in 1871, would be just as ap- 
plicable under either interpretation of the section. 

In June, 1884, the Act of 1870, was repealed by the Revised Stat- 
utes, Section 25 of that act having been Incorporated into the Revis- 
ed Statutesas Section 4887. ‘That section is: 


‘ No person shall be debarred from receiving a patent for his invention or discovery, 
‘nor shall any patent be declared invalid by reason of its having been first patented, 
‘* or caused to be patented in a foreign country, unless the same has been introduced 
‘* into public use in the United States for more than two years prior to the application. 
‘‘ But every patent granted for an invention which has been previously patented in a 

‘foreign country shall be so limited as to expire at the same time with the foreign 
** patent : or, if there be more than one, at the same time with the one hi: ving the 
‘* shortest term ; and in no case shall it be in force more than seventeen years. 


‘True there are a few slight verbal! differences,—and differences in 
punctuation—between the wording of this section and Section 25 of 
the Act of 1870, but their provisions are the same. This 
Court so said in the case of Siemens v. Sellers, 123 U. S. p. 284; 
and it was so held by Mr. Justice Blatchford in the case of the 
Gramme Electrical Co. v. Arnoux & Hochhausen Electric Co. and 
another, 17 Fed. Rep. 838. 

A reading of the sections together will show the differences both 
in wording and punctuation. The words and punctuation-marks 
printed in blue indicate those found in section 25 of the Act of 1870 
and omitted from section 4887 of the Revised Statutes, while those 
printed in red indicate the words found in section 4887 and not found 
in section 25 of the Act of 1870. 
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THAT NO (NO) person shall be debarred from receiving a pat- 
ent for his invention or discovery, nor shall any patent be declared 
invalid by reason of its having been first patented or caused to be 
patented in a foreign country; PROVIDED THE (.UNLESS 


)same SHALL NOT HAVE (HAS) been introduced into 
public use in the United States for more than two years prior to the 
applicatjon ( ‘VERY PATENT GRANTED FOR 

=e HAS B VY PREVIOUSLY 

IREIGN COUNTRY SHALL BE 

. >) and that the patent shall expire at the 

same time with the foreign patent, or, if there be more than one at 

the same time, with the one having the shortest term ; AND (BUT) 
in no case shall it bein force more than seventeen years. 

Apart from these slight changes, thereis the same difference be- 
tween section 4887 of the Revised Statutes and section 8 of the Act 
of 1836, and section 6 of the act of 183), as there is between section 
25 of the Act of 1S70, and section 8 of the Act of 1836, and section 6 
of the Act of 1839. 

[t is immaterial what may be the effect of the slight differences in 
wording between section 25 of the Act of 1870, and section 4887 of 
the Revised Statutes, since the questions here presented are to be 
determined solely by section 4887 of the Revised Statutes, as that 
wis the section in foree when the Bate patent was applied for and 
granted, 

It was said by this Court in 7. 8S. v. Bowen, 100 U. 5., 508, speak- 
ing through Mr. Justice Miller: 


‘ The Revised Statutes must be treated as the legislative declaration of the statute 
‘* law on the subjects which they embrace on the first day of December, 1873. When 
‘* the meaning is plain the Courts cannot look to the statutes which have been re- 
‘* vised to see if Congress erred in that revision, but may do so when necessary to 
‘* construe doubtful language used in expressing the meaning of Congresss.” 


There is no doubtful language used in section 4887 in expressing 
the meaning of Congress, and consequently there exists no reason or 
authority for recourse to the original law. Certainly the old law 
cannot be resorted to for the purpose of changing the language. 
And yet such is the argument of the counsel for the appellant. They 
are not asking to have language, the meaning of which isin doubt, 

construed, but to have that which was in the Acts of 1836 and 1839, 
and intentionally omitted from the Act of 1870 and the Revised Sta- 
tutes, read into section 4887 so as to give it an entirely different 
meaning from that given to it by the language used. 
The section of the Revised Statutes is expressed in 
clear, concise and intelligible language , leaving nothing for 
interpretation. That Congress did intend to take away the benefit 
of the date of application specified in the Acts of 1836 and 1839, and 
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the subsequent provisions of the Act of 1870 and section 4887 is clear- 
ly shown by the change in Janguage; and this Court has repeatedly 
said that change in language indicates a change of intention. 

If section 4887 means precisely what it says it refers solely to the 
date of the grant of the United States patent, and the Bate patent is 
subject to its limitations and consequently expired at the same 
time with the term of the Canadian patentin force at the date of the 
grant, to wit, January 9th, 1882. 

The section refers to United States patents granted for an inven- 
tion which has been “previously patented in a_ foreign 
country’? by the same inventor; and by “previously patented” 
is meant previous to the date of the grant of the United States patent 
for the same invention, and without reference to the date of the ap- 
plication; the words ‘‘previously patented” referring to the preced- 
ing words ‘‘patent granted” in the same sentence. Some benefit will 
undoubtedly be derived by first considering the provisions of the pre- 
ceding sections 4884 and 4886. 

Section 4884 relates to the contents and duration of patents and 
provides that every patent shall contain ‘‘a grant to the patentee, 
his heirs or assigns, for the term of seventeen years ;°’ certainly sev- 
enteen years from the date of the grant, and not from the date of the 
application. And when the patent is issued it contains a grant for 
the term of seventeen years, not from the date of the filing of the ap- 
plication, but from the date of the grant. 

Section 4886 relates to what inventions are patentable, and is as 
follows: 

‘* Any person who has invented or discovered any new and useful art, machine, 
‘* manufacture or composition of matter, or any new and useful improvement thereof, 
** not Known or used by others in ths country, and not patented or described in any 
‘** printed publication in this or any foreign country, before his invention or discovery 
** thereof, and not in public use or on sale for more than two years prior to his applica- 


* tion, unless the same is proved to have been abandoned, may, upon payment of the 
‘’ fees required by law, and other due proceedings had, obtain a patent therefor.” 


‘* May obtain a patent’’ depending, of course, upon his making an 
application and complying with the other requirements of the law; 
but if the invention has been **in public use, or on sale for more than 
two years prior to his application,” his right to a patent is barred, 
notwithstanding the fact that he may be the true, original and first 
inventor, and that the same ‘twas not known or used by others in this 
‘* country and not patented or described in any printed publication in 
“this or any foreign country before his invention or discovery 
‘* thereof.’’ The words of the section ‘‘ not patented or described in 
‘‘any printed publication in this or any foreign country before his 
‘invention or discovery thereof’ refer to what has been done by 
oTnErs ** before his invention.” 

If, however, the invention has been patented or described in this or 
any foreign country ‘* dcfore his invention,” then he is not THE in- 
ventor and does not come within the provision of the constitution en- 
titling him to a patent. 


25 


But such is not the case if the invention has been patented or de- 
scribed in a printed publication in this or any foreign country by 
the inventor himself, since his right to a patent is in no way affected 
by such action on his part unless his invention has been in public 
use or on sale for more than two years prior to his application, or 
is proved to have been abandoned by him. This section makes no 
provision for anything transpiring subsequent to the date of the 
invention upon which the application is based except as to publie 
use and sale and abandonment of the invention. Nor has the see. 
tion any reference to the term for which a patent shall be granted— 
the term being fixed by section 4884—the concluding clause of the 
section being: *‘May, upon payment of the fees required by law and 
‘* other due proceedings had, obtain a patent therefor ;’ without 
reference to the term for which the patent is to be granted. 

[f upon an application filed the applicant is found to be the inventor, 
and his invention patentable, the provisions of this section would be 
complied with by the mere issuance of a patent. without reference 
to its term. 

Considering sections 4884 and 4886 alone, if an application for a 
patent was made for an invention, which answered the requirements 
of section 4886, a patent would thereupon issue fora term of seven-, 
teen vears from the date of its grant, in accordance with section 
4884, notwithstanding the fact that the inventor may have first pat- 
ented his invention in a foreign country. The bar created is by rea- 
son of its being patented, or described in any pl inted publication be- 
fore the applicant’s invention or discovery. 

Thus we see that sections 4884 and 4886 make no provision for in- 
ventions first patented ina foreign country by the applicant fora 
United States patent, nor is his right to a patent in any way 
affected, or its term limited by such action on his part. This how- 
ever is expressly provided for by section 4887, which relates to acts 
of the inventor subsequent to the date of his application. 

That section is composed of two parts. ‘The first part: 


‘‘ No person shall be debarred from receiving a patent for his invention and dis- 
‘ covery, nor shall any patent be declared invalid, by reason of its having been first 
‘‘ patented or caused to be patented in a foreign country, unless the same has been 
‘* introduced into public use in the United States for more than two years prior to the 
‘* application,” 


is a statement of the negative of section 4886, with the added clause 
taken from section 4887: ‘‘Unless the same has been introduced into 
‘* public use in the United States for more than two years prior to 
‘* the application ;” which under all circumstances constitutes a 
statutory bar to the grant of a patent. 

The only reference there made to the date of application is as to 
the two years’ public use, the reasun for inserting which is quite 
obvious, as otherwise, if the inventor first patented his invention in 
a foreign country, it would seem to relieve him from the statutory 
bar created by public use or sale in the United States for more than 
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two years prior to his application ; it was to guard against such a 
possibility. 

Suv plain is the wording of the first part of this section that 
do argument should be needed to show that the determining 
noint is the date of the grant, and not the date 
of the application. The language is ‘‘ by reason of its having been 
first patented or causeed to be patented in a foreign country,’ and 
applies to all United States patents granted for the same invention 
which has been first patented or caused to be patented in a foreign 
country by the same inventor. The fact that the application is filed 
prior to the grant of the foreign patent does not relieve the United 
States patent granted subsequent to the date of the foreign patent 
from the provisions of this clause of the section, as at the date of the 
grant of the United States patent the same invention had been 
jirst patented or caused to be patented in a foreign country by the 
same inventor. Were it otherwise or intended te be otherwise, it 
certainly would have been so expressed. 

It is not to be doubted that Congress well knew the difference be- 
tween the date of application and the date of grant, and that it did, is 
shown by the reference to the other sections of the Revised Statutes 
‘wherein the distinction is several times drawn. Had Congress in- 
tended the determining point to be the date of application, it would 
have been so expressed, and the clause made toread, ‘by reason of 
its having been patented or caused to be patented in 
a foreign country prior to his application for a patent, unless,’ 
etc. There was no reason whatever for the addition of the word 
**first ’ to, and the omission, of the word ‘‘application’’ from that 
clause, except for the purpose of fixing the date of the grant as the 
determining point as to what patents are within its provisions. 

The second part, or concluding clause of the section: 

“But every patent granted for an _ =invention which has _ been 

‘* previously patented in a foreign country shall be so limited as to expire at the same time 

‘** with the foreign patent, or if there be more than one, at the same time with the one 

mi having the shortest term, and in no case shall it be in force more than seventeen 
years. 


like the first clause, is so plain and unambignous as to leave no 
doubt astoits proper meaning, that the determining point is, as in 
the first clause, the date of the grant of the patent. In this latter 
clause the words, ‘‘ previously patented’’ are used in precisely the 
same sense as the words ‘‘ first patented’’ in the first clause. The 
words ‘“‘previously patented’’ can only refer to the preceding 
words “every patent granted,’’ and neither the “‘ patent granted”? 
nor *‘ previously patented” refer to the date of the application. 
The word ‘‘application’’ is not used nor referred to in this clause 
of the section, noris it referred to throughout the entire section, 
except in the sentence ‘‘ unless the same has been introduced into 
‘* public use in the United States for more than two years prior to the 
‘application ;’ and certainly it cannot be argued that the words 
‘‘ previously patented”? have any connection with, or refer to, that 
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clause, or the word ‘‘application’’ used therein. The very words, 
‘*Butevery patent granted,” as well as the punctuation of the sen- 
tence, preclude any such possibility. This latter clause is the limit- 
ing clause, and the sentence ‘‘unless’’, ete., has no application to 
this clause, which is confined to limiting the time of the ‘* patent 
granted,’ 

The omission, from the first clause of the section, of the sentence 
‘Sunless the same has been introducedinto public use inthe United 


‘States for more than two years prior to the applica- 
tion,’ would in no way change the meaning or construc- 
tion of the section as to the determining point 


of what patents are included within its. provisions. Leaving out 
that provision of the section ‘tunless’’ ete.—which is taken from see- 
tion 4886, and which is not pertinent to the present iInquiry—it 
reads: 

‘* No person shall be debarred from receiving a patent for his invention or discovery, 
‘* nor shall any patent be declared invalid by,reason of its having been first patented or 
‘* caused to be patented in a foreign country. But every patent granted for an inven- 
‘tion which has been previously patented in a foreign country shall be so limited as to 
‘expire at the same time with the foreign patent, or if there be more than one, at the 
‘‘ same time with the one having the shortest term, and in no case shall it be in force 
‘more than seventeen years ;” 


and such is its correct reading, since the provision omitted was 
placed there to preserve the bar created by section 4886, and it was 
intended to have this barapply alike to all patents, whether the in- 
vention was first patented here or in foreign countries; hence the rea- 
son for restating that provision in section 4887. 

sy section 4886, an inventor was only entitled to a patent in case 
his invention had not been ‘in public use or on sale for more than 
two years prior to his applieation.’> Inno way, short of an actual 
change in both the wording nnd punctuation of the section, is if pos- 
sible to so connect the word ‘‘application’’ with the other language 
of the section as to give to it the interpretation contended for by the 
appellant. If it was not for the purpose of making the determining 
point the date of the grant, without reference to the date of the ap- 


plication, why did Congress _ insert the words “‘first’’ 
and ‘previously’? in front of the word  ‘‘patented,”’ 
and omit the word ‘application’! Is there any reason 


other than to make the determining point the date of the grant ? 
Had it been intended to make the date of the application the deter- 
mining point, how easy it would have been toso express it; in which 
case it would have read: **But every patent granted for an invention 
‘‘ which has been patented ina foreign country prior to his applhi- 
‘‘cation shall be so limited as to expire at the same time with the 
‘‘ foreign patent.’ ete. Not only was the date of the grant fixed as 
the determining point in the first clause of the section by the inser- 
tion of the word ‘‘first,’’ and the omission of the word ‘‘application,”’ 
but the same date was fixed as the determining point in the limiting 
clause, and in the same way, namely, by the use of the word “ pre- 
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viously,’? and the omission of the word ‘‘ application.’’ Had such 
not been the intention of Congress, it is impossible to conceive how 
all reference to the date of the filing of the application was omitted, 
an the words conveying an opposite meaning used. 

In the ease of the United States 7. Bowen, above cited, the contro- 
versy grew out of the revisors having interpolated the word **such”’ 
between the words ‘tall’ and ‘* pensioners,” the old law reading 
‘‘all pensioners,’’ and the Revised Statutes reading ‘* all such pen- 
sioners ;”’ and it was there contended that the words ‘* all such pen- 
sioners ’’ in the Revised Statutes should be interpreted the same as 
‘all pensioners *’ in the old law ; in reference to which this Court 
said : 

‘‘If the construction claimed by counsel for the Government be correct, that word 
‘‘is useless, for it would express the idea with precision by reading, ‘ But all pension- 
‘* ers shall surrender their pensions to the Soldiers’ Home during the time they re- 
‘**main therein and voluntarily receive its benefits.’ The question, therefore, is 
‘* whether we shall read the seciion ‘ all pensioners’ or ‘ all such pensioners.’ 

‘* The word, however, as there used, has an appropriate reference to the class of pen- 
**sioners who have not contributed to the funds of the Institution, and no sound 
** canon of construction will authorize us to disregard it, when to do so changes very 
‘* materially the meaning of the section.” 


So here if the construction contended for by the appellant be cor- 
rect, the change in phraseology in section 4887 is useless, for it would 
have expressed the idea with great precision by reading it precisely 
as it was stated in the Actsof 1836 and 1839. To disregard the 
change would be to change very materially the meaning of the 
section which would be contrary to all sound canons of construction. 

Section 4887 is clearly a proviso or limitation to section 4884, and 
not, as has beer said, a proviso added to section 4886. It has no 
reference whatever to section 4886, as that section has no reference 
to the term for which a patent shall be granted. How, then, can it 
be said that section 4887, which provides for limiting the term for 
which certain patents shall be granted, is a proviso added to a section 
which has no reference whatever to the term for which a patent shall 
be granted. By adding the limitation clause of section 4887 to sec- 
tion 4884, its true meaning will be at once apparent. 

(Section 4884. ) , 

Every patent granted shallcontain * * a grant to the paten- 
tee, his heirs, or assigns, for the term of seventeen years. 

(Section 4887). 

But every patent granted for an invention which has been previous- 
ly patented in a foreign country shall be so limited as to expire at 
the same time with the foreign patent, or if there be more than one, 
at the same time with the one having the shortest term, and in no 
case shall it be in force more than seventeen years. 

It is obvious that the only possible construction that can be 
given to section 4887 is that it refers to the date of the grant 
and not to the date of the application, and that “every patent 
granted for an invention which has’’ at the date of its grant ‘** been 


such 
» how 
itted, 


ntro- 
uch” 
ading 
| pen- 
pen- 
ne as 
¥ 
Joure 


word 
nsion- 
»y re- 
re, is 


f pen- 


sound 
very 


cor- 
ould 
sely 
the 
the 
ion. 
and 
$ no 
nce 
n it 
for 
‘lon 
hall 
3ec- 


en- 


29 


previously patented in a foreign country’? comes within its limita- 
tions. It seems to me that not even a forced construction could 
make the language refer to the date of the application, nor to any 
date other than the date of the grant. 

It is impossible to see by whi if “course of reasoning the constrne tion 
contended for by counsel for the appellant can be given to the section. 
The only way would be to bodily inte rpolate into that section that 
which is not there, and which was neverintended to be there. Ap- 
pellant’s contended interpretation would be legislation, not interpre- 
tation. 

An extended 
found in section 4887, 


word ‘‘debarred,”’ 
and an attempt made to in _ that 
way connect the section with section 6 of the Act of 1839, 
wherein the word ‘‘debarred”’ first oecurred, and give to it the same 
meaning. There is not the slightest foundation for any such argu- 
ment. It istrue that the word ‘‘debarred’’ does first occur in section 
6 of the Act of 1839, and that it was very properly used, since a bar 
was created by section 8 of the Act of 1836; and section 6 of the Act 
of 1839 was to remove that bar and impose a limitation. Undoubted- 
ly the expression, ‘‘No person shall be debarred,’’ found its way from 
section 6 of the Act of 1839 into section 25 of the Act of 1870 and sec- 
tion 4887 of the Revised Statutes, and it may be that under the 
changed condition of affairs it was not the best selection of expression 
that could have been made. 

It is said that no person was debarred. In other words that no 
bar had been created by the preceding sections which was removed 
by section 4887. 

Quite true; and the purpose of section 4887 was not the removal of 
a bar, but the imposing of a penalty by placing a limitation upon the 
term of the patent where the invention was first patented in a foreign 
country. 

Sections 4884 and 4886 provided for the granting of patents for a 
term of seventeen years, and section 4887 provided that while no per- 
son shall be debarred from receiving a patent, yet if he obtains his 
foreign patent first, the term of his United States patent shall be 
limited. It was equivalent to saving: You shall have a patent for 
seventeen years; but if you obtain your foreign patent first, you shall 
then only have a patent fora term equal to the term of your foreign 
patent. The expression ‘‘No person shall be debarre -d from receiving 
a patent’ is used in no other sense. 

It was like saying: I willtake you to W a for a given sum 
of money, and then you shall not be debarred or prev ented from go- 
ing to Washington for that amount; but if you ride in the parlor car, 

1 shall charge you an additional sum. While no bar was there creat- 
ed to his going to Washington for the given sum, there was a penalty 
imposed in case he took the parlor car. 

Suppose this Court should say that in every case the argument of 
counsel should be limited to two hours on each side; while there 
would be no bar to counsel’s arguing the case for two hours, it would 


argument is based upon the 
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still be proper to say that counsel shall not be debarred from arguing 
their case; but if two counsel appear on one side, their argument 
shall be limited to an hour each; or if no brief is filed, counsel shall 
not be heard ; thus permitting them to argue, but imposing a penalty. 
Precisely as with Section 4887 giving them a patent; not preventing 
or barring them from receiving a patent, but imposing a limitation 
upon the term if they obtain a foreign patent first. In either case 
a misuse of the word * debarred,’’ but still clearly expressive as indi- 
cating, not that a bar existed, but the intention to impose a penalty. 

It may very propertly be said, no person is debarred from enter- 
inga theatre, but if he enters he must pay. It may be said first, all 
persons may enter the theatre, and then, no person shall be de- 
barred from entering the theatre; but if the person retires before the 
performance is over he shall not be permitted to return. Clearly no 
bar was there created to the entering of a theatre, and the use of the 
expression ‘** No person shall be debarred”’ did not so indicate ; it 
was simply the use of an unhappy expression in imposing tl penalty 
in case of retirement. 

[t is impossible to understand what force there is in the argument 
advanced, based upon the word °° debarred,’’ and the fact that Con- 
gress in making use of the expression ‘No person shall be debarred,”’ 
which is found in Section 6 of the Act of 1839, indicates absolutely 
nothing, much less an intention to make Section 4887 the same as 
Section 6 of the Act of 1839. 

[It is admittted that the Acts of 1836 and 1839 made the date of 
application the determining point, for the reason that section 8 of 
the Act of 1836 and section 6 of the Act of 1839 expressly stated 
that the date of application was the determining point; but no such 
statement is found in section 4887. A comparison of those sections 
will show that section 4887 was intended to, and did, change the 
determining point from the date of application, as under the Act of 
1839, to the date of the issuance of the patent. Itisas totally differ- 
ent in its effect and policy from section 6 of the Act of 1889 as it is 
possible for language to make it. It introduced, as I have already 
stated, a new policy which finds no analogy in any pre-existing stat- 
utory provision. In fact, the Acts of 1839, 1861 and 1870, in their 
order, effected radical changes in the pre-existing provisions as to the 
effect of a previous foreign patent upon a subsequent United States 
patent for the same invention by the same inventor. 

It is of no consequence what has been the construction placed 
upon section 4887 by patent solicitors generally, or what may be the 
effect upon patents obtained by them, believing in the correctess of 
their interpretation. If they have misconstrued the section, and 
based their practiee upon such misconstruction, they. and those 


for whom (acting as agents) they obtained their patents will have to. 


accept the consequences. Still, I do not believe the practice has 
been to first apply for the United States patent and then to make 
at plication for the foreign patents and obtain the same pending the 
American application ; certainly not where the invention is to be 
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patented in the Dominion of Canada, as section 7 of the Canadian 
Patent Act of June 4, 1872, states: 
‘* But an inventor shall not be entitled to a patent for his invention if a patent there- 


‘forin any other country shall have been in existence in such country more than 
‘‘ twelve months prior to the application for such Canadian patent ; 


allowing a period of twelve months from and after the issuance of 
the United States patent within which to apply for a patent in 
Canada. So, certainly, there is no reason who anyone should have 
pursued such a practice in OBtaining a Canadian patent and taking 
the risks incident thereto. Why Bate did so is not apparent. That 
there was no necessity nor compulsion is evident from a reading of 
the foregoing section, which allowed him one year from and after 
the issuance of his United States patent within which to apply for 


his Canadian patent. 


[It is said that ‘‘seetion 4887 cannot properly be construed as 
‘“meaning ‘previous to the American patent; so to construe it 
‘* would open the door to fraud and unintended hardship.’’  Cer- 
tainly no such considerations will prompt this Court to give an 
incorrect interpretation to that section. If a proper construction of 
the section opens the door to fraud and unintended hardship, the 
remedy rests with Congress; but it seems to me that whatever 
hardship there may be cannot be said to be unintended in view of 
the very plain language used; nor is it apparent how the door to 
fraud would be opened by giving to the section its true interpreta- 
tion. 


As tothe time when the Canadian patent took 
effect so as to have any operation under 
our Law. 


Bate’s invention was patented in Canada on the 9th day of Janu- 
ary, 1877, which was previous to the issuance of his United States 
patent for the same invention, within the meaning of section 4887. 

Of this there can be no doubt, as it appears upon the face of 
his Canadian patent that it was granted on the 9th day of Jann- 
ary, 1877, whereas his States patent was not granted until No- 
vember 20, 1877. The comparison contemplated by the section is ¢ 
comparison of the date of the grant as appears upon the face of the 
respective patents, and does not contemplate any other comparison. 

Under the Revised Statutes a patent is completed when it is signed 
by the Secretary of the Interior, countersigned by the Commissioner 
of Patents, and sealed with the seal of the Patent Office, and in law 
becomes a patent from and after the date of its signing, sealing and 


granting. The delivery of the patent is a subsequent act, and has 


no reference to the date of the grant and issue, nor does the date of 
its delivery in any way effect the date of the grant and issue, or 
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limit the grant ; in fact, apatent must have been granted and issued 
before there can be a delivery. 

After the grant and issue of a patent, its delivery is a mere minis- 
terial act, and a refusal on the part of the Commissioner to perform 
that act would in no way affect the patent, or the inventor's rights 
secured thereby, and should the Commissioner persist in his refusal, 
a mandamus would lie to compel him to deliver the deed. 

The same is equally true as to Canadian patents. 

Under the Canadian law, a patent is. completed and becomes In 
law a patent and avails to the grantee from and after the date of its 
signing, sealing and registration. 

This is expressly provided for by section 18 of the Canadian Pa 
tent Act: 

‘“ Every patent and instrument for the extensionof time as aforesaid, shall, before its 
‘‘ signing by the Commissioner, or any other member of the Privy Counsel, and before 
‘‘the seal hereinbefore mentioned is affixed to it be examined by the Minister of 
“ Justice, who, if he finds it comformable to law, shall certifiy accordingly, and such 
‘‘ patent; or instrument, may then be signed and the seal affixed thereto, and being 
‘* duly registered, shall avail to the grantee thereof.” 


[t appears on the face of the Bate Canadian patent, that all the 
requirements of said section, viz: signing, sealing and registration, 
were complied with, on the 9th day of January, 1877; by reason 
thereof it beeame a patent on that day; and the grant dating from 
the date thereof, secured the monopoly to him for the period of five 
vears thereafter. 

The Canadian law makes no reference whatever or provision as to 
the time when the patent shall be delivered, that being left to the 
discretion of the Commissioner. 

The delivery of the Bate Canadian patent was a subsequent and 
independent act, that in no way referred to, or affected the grant, or 
the date of the patent. 


Section XVI of the Canadian Patent Act: 
‘ Every patent granted by this act, shall contain the title or name of the invention, 
‘‘ with a reference to the specification, and shall grant to the patentee, his executors, 
* administrators or assigns, for the period therein mentioned, from the granting of the 
‘* same, the exclusive right, privilege and liberty of making, constructing and using 
‘‘ and vending to others to use the said invention,” | 


contains an express statutory provision that a Canadian patent dates 
and becomes in fact and law a patent from the date of its grant ; the 
date of its grant being the date of the signing and sealing of the 
patent. 

The Bate Canadian patent, on its face, is a perfect grant, and con- 
tains a recital that al/ the requirements of 


“*The Patent Act of 1872’ have been complied with, and, therefore, ‘ the present 
sé ‘ ‘ < ° + * - . 

patent grants to the said John J. Bate, his executors, administrators and assigns, 
‘** * for a period of five years from the date of these presents,” 
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Wc. (as provided for by section XVI), bears the seal of the Patent 
Office, and the signature of a member of the Privy Couneil for Can- 
ada (as provided for by section VI.) with no condition or requirement 
whatever contained or expressed in the grant. The fact that the 
grant contains a recital that a/l the requirements of the act had been 
complied with on the 9th day of January, 1877, is conclusive. 

The patent was complete at the date of its grant, signing and seal- 
ing, and was in full force and secured the monopoly to Bate from and 
after that date: no difference when the patent was actually delivered 
to him, it was in force and he held the monopoly, and any one using 
the same was lable to him for infringement from the date of its grant. 


If it was intended that the patent should not be considered as com- 


plete until its delivery, it would have been so expressed in the grant. 
The very term of the patent is fixed by and from the date of its grant, 
without reference to the date of delivery, and the monopoly was ab- 
solutely secured to him from that date: it was then ready for deliv- 
ery, and it was by no act on the part of the Canadian Patent Office 
that the patent was not then delivered to Bate; the delay in delivery 
was occasioned solely by his own act. His patent was from the date 
of its grant open to examination by the public, and the fact that a 
patent had been granted to him was published to the world by the 
Canidian Patent Office, and certified copies of the same could be ob- 
tained by any one. 

What more was requisite or necessary fo make the patent com- 
plete? Nothing provided for by the Canadian patent laws. 

Complainant contends that the Bate Canadian patent did not, in 
point of fact or law, become a patent until the 26th day of June, 
I878, as the patent was not delivered to him until that time. A care- 
ful reading of the argument made to establish that proposition will, 
we feel satisfied, convince the Court that it cannot be sustained, 
That the patent was not delivered to Bate before, was, as already 
shown, owing entirely to his own acts. 

The papers submitted show, after the grant and issue of the patent 
to Bate, a model was required, and the patent was not delivered to 
him until the same had been filed. It does not appear, 


‘‘ as stated by complainants’ counsel, that he (Bate) was notified that [his application 


“* was granted, with the exception that he was called upon to furnish a working model 


‘* of his invention, and that the patent would be retained or withheld in the office until 
‘* the delivery of such model ;” 


but, on the contrary, Bate was notified that @ patent had been 
granted him for his invention, and that same would be forwarded to 
him on receipt of a model; so that the grant and issue was prior to 
the request fora model. <A very different case would be presented 
had Bate been notified that his application was allowed or granted, 
and a model was required before a patent would be granted, in which 
case, the model would have been a prerequisite to the grant of the 
patent, and the patent would not have been granted and issued until 
the model had been filed. 
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If, at the date of the allowance there existed a condition precedent 
to the actual grant of the patent, it was complied with prior to the 
grant, as appears upon the face of the patent itself; but as already 
stated, a model was not demanded until after the grant and issue of 
the patent, and Bate had received notice to that effect. 

The 15th section of the Canadian Patent act does not make the 
filing of a model a condition precedent to the grant and issue of a 
patent ; the model may or may not be dispensed with ; it is entirely 
optional with the commissioner. When a mode) is demanded 
itis not asa condition precedent or prerequisite to the grant and 
issue of the patent; nor is it specified as to when a model, in cases 
where it is required, shall be delivered to the commissioner—whether 
before or after the grant. 

The fact that the Bate Canadian patent was granted and issued 

without a model being required, and that the model was dispensed 
with and not made a condition precedent to the grant by the com- 
missioners, is conclusively established by the fact that the commis- 
sion did not require a model until after the grant and issue of the 
patent. ‘Why, subsequent to the grant and issue of the patent a 
model was required, is not known. 
We fail to see the analogy between the delivery of a model after 
the grant of a Canadian patent, and the payment of the final fee 
before the grant of a United States patent, which is a_ condi- 
tion precedent to its grant. An American applicant receives 
notice that his application for a patent has been allowed and 
a patent will be granted and issue on payment of the final fee ; 
but in the case of the Bate Canadian patent, he was _ notified 
that his patent had been granted, and the monopoly secured to him 
from that date, the same as if the patent had been delivered to him on 
that very day. In the one case there is a notice of allowance anda 
condition precedent stated to the grant and issue of the patent; in 
the other there was no condition precedent to its grant, but an actual 
announcement that the patent had been granted and issued. 

The monopoly is not secured to an American applicant from and 
after the notice of allowance, nor does he secure any privileges by 
reason therefor, but only from and after the date of the grant of the 
patent. In the United States the commissioner may or may not re- 
quire a model, but if a model is required it is before the patent is 
allowed, and all action upon the application is suspended until the 
model has been supplied. Rule 55 of the Patent Office especially 
provides, ‘“* when a model shall be required the examination will be 
suspended until it shall be filed,’ showing clearly that when a mod. 
elis required it is a condition precedent to the grant, and that the 
grant will not be made until that condition has been fulfilled. In no 
case, except in cases of interference, can copies of the application 
papers, or patent as allowed, be obtained until the patent has been 
actually granted and issued—all such matters being preserved in 
secrecy until after the grant of the patent (see Rule 15). 

An American patent becomes a patent, in the sense of the patent 


law, from and after the date of its grant, without regard to the date 
of delivery, and it would be none the less a patent although it did 
not reach, or was not delivered to the inventor until weeks after the 
date of its grant and issue, for the reason that the monopoly is se- 
cured from the date of its grant, and the rights and privileges secur- 
ed thereby are inno way affected by the date of delivery. It is not 
necessary to the validity or binding force or effect of a contract that 
it should be actually delivered so long as it has been properly signed 
and sealed by the parties in interest. Its validity and binding force 
and effect is given to it by the signing and sealing, and dates from 
that date. Fromand after the 9th day of January, 1877, the date 
of the signing and sealing, there was no doubt whatever that the 
Canadian patent had already been granted and issued ; there may 
have been some doubt as to when the patent wonld be actually deliv- 
ered to Bate, but this could be solved at any time by his complying 
with the request of the office to furnish a model. 

It may be added that a model can only be made a prerequisite or 

condition precedent to the grant and issue of the patent by the Com. 
missioner of Patents demanding it prior to that time, 
As alread \ Stated, the grant and issue of the Bate patent without 
requiring the model is conclusive that it was dispensed with by the 
Canadian Commissioner. 

The claim of the patent iT controversy Is for a process of preserv- 
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jing meat. Bate’s Canadian patent consisted of three parts or inven- 
‘tions. ‘The first part with the first claim, was for the process of 
)preserving meat, the same as described and claimed by the patent in 


“ec node ig de and so far as relates to that partof the invention it ad- 
mitted of no model, and hence the request of the Canadian Commis- 
psioner of Patents fora model, af any time, did not apply to that 
part of the invention; section XV expressly omits such cases where 
the invention does not admit of a model. A model could only have 
referred to the second and third part of the invention, with the sec- 
ee and third claims. 
Said Judge Nixon, in disposing of this question in the Gillette case: 
‘It was further insisted that the grant of the Canadian patent was to be determined, 
‘not by its date or issue, but by the time of its delivery to the patentee ; that although 
‘dated January 9, and issued January 11, I877, it was not delivered until June 26, 
‘1878, a long time after the date of the American Patent. Hence, it was said, * the 
‘invention had not been previously patented in a foreign country’ when the patent 
‘was granted here. But this position will not stand the test of of analysis or examina- 
‘tion. It appears upon the face of the Canadian patent that it was granted and dated 
‘on thegynth and issued on the eleventh of January, 1877, and was to continue in 
‘ force iw. iive years from its date. By the eighteenth section of the Canadian patent 
‘act it is provided that 
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‘* Every patent and instrument for the extension of time, as aforesaid, shall, before 
‘itis signed by the commissioner, or any other member of the privy council, and 
‘before the seal hereinbefore mentioned is affixed to it, be examined by the minister 
‘of justice, who, if he finds it conformable to law, shall certify accordingly, and such 
patent or instrument may then be signed and the seal affixed thereto, and, being 
} duly registered, shall avail to the grantee thereof.” 
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If, at the date of the allowance there existed a condition precedent 
to the actual grant of the patent, it was complied with prior to the 
grant, as appears upon the face of the patent itself; but as already 
stated, a model was not demanded until after the grant and issue of 
the patent, and Bate had received notice to that effect. 

The 15th section of the Canadian Patent act does not make the 
filing of a model a condition precedent to the grant and issue of a 
patent ; the model may or may not be dispensed with ; it is entirely 
optional with the commissioner. When a model is demanded 
it is not asa condition precedent or prerequisite to the grant and 
issue of the patent; nor is it specified as to when a model, in cases 
where it is required, shal] be delivered to the commissioner—whether 
before or after the grant. 

The fact that the Bate Canadian patent was granted and issued 
without a model being required, and that the model was dispensed 
with and not made a condition precedent to the grant by the com- 
missioners, is conclusively established by the fact that the commis- 
sion did not require a model until after the grant and issue of the 
patent. *Why, subsequent to the grant and issue of the patent a 
model was required, is not known. 

We fail to see the analogy between the delivery of a model after 
the grant of a Canadian patent, and the payment of the final fee 
before the grant of a United States patent, which is a_ condi- 
tion precedent to its grant. An American applicant receives 
notice that his application for a patent has been allowed and 
a patent will be granted and issue on payment of the final fee ; 
but in the case of the Bate Canadian patent, he was _ notified 
that his patent had been granted, andthe monopoly secured to him 
from that date, the same as if the patent had been delivered to him on 
that very day. In the one case there is a notice of allowance anda 
condition precedent stated to the grant and issue of the patent; in 
the other there was no condition precedent to its grant, but an actual 
announcement that the patent had been granted and issued. 

The monopoly is not secured to an American applicant from and 
after the notice of allowance, nor does he secure any privileges by 
reason therefor, but only from and after the date of the grant of the 
patent. In the United States the commissioner may or may not re- 
quire a model, but if a model is required it is before the patent is 
allowed, and all action upon the application is suspended until the 
model has been supplied. Rule 55 of the Patent Office especially 
provides, ‘“* when a model shall] be required the examination will be 
suspended until it shall be filed,’’ showing clearly that when a mod. 
el is required it is a condition precedent to the grant, and that the 
grant will not be made until that condition has been fulfilled. In no 
case, except in cases of interference, can copies of the application 
papers, or patent as allowed, be obtained until the patent has been 
actually granted and issued—all such matters being preserved in 
secrecy until after the grant of the patent (see Rule 15). 

An American patent becomes a patent, in the sense of the patent 
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law, from and after the date of its grant, without regard to the date 
of delivery, and it would be none the less a patent although it did 
not reach, or was not delivered to the inventor until weeks after the 
date of its grant and issue, for the reason that the monopoly is se- 
cured from the date of its grant, and the rights and privileges secur- 
ed thereby are inno way affected by the date of delivery. It is not 
necessary to the validity or binding force or effect of a contract that 
it should be actually delivered so long as it has been properly signed 
and sealed by the parties in interest. Its validity and binding force 
and effect is given to it by the signing and sealing, and dates from 
that date. Fromand after the 9th day of January, 1877, the date 
of the signing and sealing. there was no doubt whatever that the 
Canadian patent had already been granted and issued ; there may 
have been some doubt as to when the patent would be actually deliv- 
ered to Bate, but this could be solved at any time by his complying 
with the request of the office to furnish a model. 

It may be added that a model can only be made a prerequisite or 
condition precedent to the grant and issue of the patent by the Com. 
missioner of Patents demanding it prior to that time. 

As already stated, the grant and issue of the Bate patent without 
requiring the model is conclusive that it was dispensed with by the 
Canadian Commissioner. 

The ecluiim of the patent in controversy is for a process of preserv- 
ing meat. Bate’s Canadian patent consisted of three parts or Inven- 
tions. The first part with the first claim, was for the process of 
presery ing meat, the same as deseribed and claimed by the patent in 
controversy, and so far as relates to that partof the invention it ad- 
mitted of no model, and hence the request ol the Canadian Commis- 
sioner of Patents fora model, af any time, did not apply to that 
part of the invention; section XV expressly omits such cases where 
the invention does not admit of a model. A model could only have 
referred to the second and third part of the invention, with the see- 
ond and third claims. 

Said Judge Nixon, in disposing of this question in the Gillette case: 


“It was further insisted that the grant of the Canadian patent was to be determined, 
‘not by its date or issue, but by the time of its delivery to the patentee ; that although 
‘dated January 9, and issued January 11, 1877, it was not delivered until June 26, 
‘1878, a long time after the date of the American Patent. Hence, it was said, ‘ the 

invenj‘on had not been previously patented in a foreign country’ when the patent 
‘ was A nted here. But this position will not stand the test of of analysis or examina- 
‘tion. it appears upon the face of the Canadian patent that it was granted and dated 
‘on the ninth and issued on the eleventh of Janvary, 1877, and was to continue in 
‘ force for five years from its date. By the eighteenth section of the Canadian patent 
‘act it is provided that : 
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‘‘ Every patent and instrument for the extension of time, as aforesaid, shall, before 
‘* itis signed by the commissioner, or any other member of the privy council, and 
‘* before the seal hereinbefore mentioned is affixed to it, be examined by the minister 
‘‘ of justice, who, if he finds it conformable to law, shall certify accordingly, and such 
‘‘ patent or instrument may then be signed and the seal affixed thereto, and, being 
‘* duly registered, shall avail to the grantee thereof.” 
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‘* The invention is patented so as to be available to the patentee when signed, sealed, 
*“*‘ and registered. Owing to the neglect of the inventor in not forwarding a model 
** to the office, 1t was not delivered to him until June, 1878, but it was no less a patent, 
‘* securing to him the benefits of the invention, and protecting him against infringe- 
“ment. This becomes manifest by referring to section 16, of the act, wherein 
“ir is enacted that ‘the patentee shall have the exclusive right, privilege, and 
* liberty of making, construing, and using, and vending to others to use, the said in 
** vention for the period mentioned from the granting of thesame. Again, the proofs 
‘* of the complainant show that the patent was absolutely granted as early as January, 
*€ 1877, although the delivery was withheld owing to the laches of the grantee. The 
‘certificate of the assistant patent clerk of the Canadian office, the affidavit of 
‘* Mr. Simpson, the solicitor employed by Mr. Bate to procure the letters patent, and 
** the notice sent by the deputy commissioner, all reveal upon their face that the re- 
‘* quirements of the Canadian law had been fully met, and that the invention had been 
‘*in fact patented before the model was required.” 


And subsequently said Mr. Justice bradley, in disposing of the 
same question in the same case : 


‘* I may also say that I entirely agree with Judge Nixon in his view of the Canadian 
‘** patent, that it took effect at its date, January 9th, 1877, and not at the time of filing 
“the model, in 1878. It was granted on the 9th of January, 1877, after which time 
‘** the patentee could take it out of the office whenever he chose to file the model.” 


Certainly I would not be justified in extending the argument 
upon this question in view of the rulings of Mr. Justice Bradley 
and Judge Nixon. 


As to the term of the Canadian Patent, whether 
it was for five years or fifteen years, espec- 
iallv in view of the Amendatory Act of May 


25th, 1875. 


It was held by Judge Nixon in the Gillette case, that the Bate Ca- 
nadian patert was for a term of five years, so far as affecting the 
term of his United States patent, notwithstanding the fact that his 
Canadian patent was subsequently extended for two further periods 
of five years each. He said: 


‘*It was further maintained by the learned counsel of the complainant that even if 
‘‘it were conceded that the American patent should be construed to terminate with 
** the Canadian patent, the extension of the latter under the provisions of the Act 
‘* operated to lengthen the term of the domestic patent to the period of 15 years from 
** the date of the first issue of the foreign patent. The seventeenth section of the Ca- 
** nadian law enacts that : 

‘** Patents of invention issued by the Patent Office shall be valid for a period of five, 
** ten, or fifteen years, at the option of the applicant ; but at or before the expiration 
‘‘ of the said five or ten years. the holder thereof may obtain an extension of the pat- 
* ent for another period of five years, and after those second five years may again ob- 
** tain a further extension for another period of five years, not in any case to exceed 
** a total period of fifteen in all.” 

** By virtue of these provisions, the inventor, Bate, exercised his option, and first 
** took out Letters Patent for five years. He afterwards procured extensions ; first on 
** December 12th, 1881, for five years, from January 9th, 1882; and secondly on De- 
“‘ cember 13th, 1851, for another five years, to be computed from the expiration of the 
“* prior extension, to wit, from January 9th, 1887, 
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ad, ‘* What effect had these extensions on the life of the United States patent? Under 
lel ‘‘ the provisions of Section 4857 must its terms be made to expire with the terms of 
it. ‘- the foreign patent in force when the Letters Patent were granted, or do these exten- 
re- ** sions of the foreign patent save the domestic patent from lapsing when the term 
in ‘ends which was running at the crant of the domestic patent? 

nd ‘* The question is an interesting one, and has already received examination and 
in ‘*‘ answets in other circuits. It first came béfore the late Justice CLIFFORD, in the 
fs ‘* first circuit, in the case of Henry v. Providence Tool Co., decided in 1878, and re- 
v, ‘* ported in 14 O. G., 855. In that case the United States patent had been issued 
he ‘* under the act of July 8, 1870, for the full term of 17 years, although at the time of 
of ‘the grant there was an English patent for the same invention in force, which had 
id ‘* been granted to the patentee in Great Britain for 14 years from the fifteenth of No- 
‘e- ‘* vember, 1860. The defendants claimed that the United States patent expired, by 
on ‘* operation of law, at the same time with the Engtish patent. The complaimant, on 


‘* the other hand, insisted that the language of the statute extended not only to the 
* term of the foreign patent in force when the United States patent was obtained, but 
‘also to the term ‘of unyv prolongation which the patentee might secure from the 


in ‘‘ foreign government ; and that, as he had obdtaimed an extension of four years to the 
“ original term, the owners of the domestic patent were entitled to add these four 
‘ to its life. 
nM ‘* Judge CLIFFORD refused to accede to such a construction of the law, but, on the 
IS “ contrary, held (1) that by the provisions of the act of Juiy 8, 1870, Congress never 
© ‘* intended to extend the term of the domestic patent beyond ay leg al term secured 
‘* to the foreign patentee when the domestic patent was granted ; | ) the it the prolon- 
‘* gation of the English patent for a further term, after the e meet of the original, 
it ‘* did not save the domestic patent from lapsing under the statute. He was followed,in 
y ** this construction of the section, by Judge BLATCHFORD, of the second circuit, in 
. ‘* 1879, in the case of Reissner v. Sharp, 16 Blatchf., 383. A patent had been granted 


‘* by the United States, on the twentieth of October, 1874, for seventeen years from 

‘that date. It appeared that, under the authority of the patentee, letters patent had 

‘* previously been obtained in Canada, for the same invention, for five years from 

‘* May 15, 1873. After careful consideration, the learned Judge held that the United 

‘* States patent expired on the 15th of May, 1878, although it appeared that in March, 

re ‘** 1878, the Canadian patent had been extended for five years trom May 15th, 1878, 
” and also for five years from the 15th of May, 1885. 

‘ There was an attempt made to distinguish the case from Henry v. Providence 

4 “ Tool Co., supra, (1) because the Canadian patent had not expired when the exten- 

‘* sion was granted ; and (2) because the extension, by the terms of the Canadian law 

‘‘ was not a matter of favor. us it was under the English act. But the Judge could 

‘* not perceive that these considerations were of sufficient force to cause any other 

2 ‘** conclusion as to the plain meaning of the statute than that arrived at by Mr. Justice 


e ** CLIFFORD ” 
s 
S Subsequently when the same question came before Mr. Justice 
Bradley in the same cause, he said: 

f ‘* The term of the patent commenced to run at its date, and I agree with Judge 
h ‘* Nixon that the term was for only five years, which expired in January, 1882, notwith- 
t standing the privilege which the patentee had of continuing it for a longer period.” 
n 
= ‘ . rr . . 

Section XVII. of the Canadian Patent Act provides: 
- ‘* Patents of inventions issued by the Patent Office shall be valid for a period of 
n “ five, ten or fifteen years, at the option of the applicant. 
p= 
: Bate exercised this option and obtained his patent for the period of 
t | ‘* five years,” as appears on the face of his Canadian patent. 

That being the term of the Canadian patent in foree at the date of 
A the grant of his American patent, his American patent expires with 


that term, notwithstanding the fact that the Canadian patent may 
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have been subsequently extended for a further period of five or ten 
vears. 

The subsequent extension of the term of the patent was an entirely 
separate and distinct grant, having no reference to orconnection with 
the original term; the Canadian law does not provide that the patent, 
when extended, shall have the same force and effect as though origi- 
nally granted for that term, but merely that if the inventor, before 
the expiration of the first term of the patent, applies and com- 
plies with the requirements of the act, he may obtain an extension 
of the patent for a further period of five or ten years. 

This precise question was first presented and considered by Mr. 
Justice Blatehford, in case of Reissner 7. Sharpe, 16 Blatchford, 383, 
and section 4,887 was construed by him to refer to the term of the 
foreign patent in force at the date of the grant of the American pat- 
ent, and as in no way effected by the subsequent acts of extension. 
As. that question is so fully andably discussed by Mr. Justice Blatch- 
ford, in his opinion, it is not thought necessary to further refer to it 
here, but merely request the Court to carefully consider that opinion. 

The same question, so far as relates to United States patent being 
limited to the term of a prior forelgn patent in force at the time of 
the grant of the United States patent, was also passed upon by the 
late Mr. Justiae Clifford, in case Henry 0. Providence Tool Company, 
14 OFF. Gaz., “p. 855. The reasons given by the Court for the con- 
clusions arrived at are so unmistakable and convincing as to need no 
further explanation. 

It was to fix definitely, or as near as it was possible, the term of 
American patents, that that provision Was incorporated In section 
4887. 

Complainant’s counsel argues that the intent of the act was that 
the American public should not be prevented from using the patented 
article when its use was open to the foreign public in that country. 
That such was not the intention of the Act of 1870 is very clearly 
stated by both Judges Clifford and Blatchford, in the following 


language : 


‘* The statute refers not only to the foreign patent, but, if there be more than one, to 
‘‘ the one having the shortest term ; it cannot be held to include any subsequent pro- 
‘* longation or extension of the monopoly beyond that vested in the foreign patentee 
‘* at the time of the granting of the United States patent; that 1f Congress had in- 
‘* tended otherwise the language would have been different, and words would have 
‘* been employed to signify that the domestic patent should continue as long as the 
‘‘ same invention was patented by the foreign government; and that under the 
‘* opposite rule, neither the authorities of the United States, nor inventors nor the 
‘* public, would ever be able to know what the patentee acquired under a patent 
‘* granted by the United States, in a case where the invention had been previously 
‘* natented in a foreign country.” 


There is a very great distinction between a Canadian patent which, 
by the very words of the act, is granted for an absolute term of five, 
ten or fifteen years, at the option of the applicant, and an English 
patent that is granted on its face for a term of fourteen years, subject, 


en 
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however, to certain conditions which are made precedent to and em- 
bodied in the grant. 

The English patent is i grant for fourteen years, so far as the gov- 
ernment is concerned, and its termination sooner is due to the f: ilure 
of the inventors to comply with the conditions precedent to the grant, 
subject to which he took the patent. 

There is a very material difference between a Canadian grant and 
an English grant. 

The Canadian grant is a fixed and positive term without 
anv condition whatsoever, either precedent or subsequent to 
the grant. The wording of the grant in the Bate Canadian patent 
being : | 


‘*The present patent grants to the said John Jones Bate, his executors and assigns 
‘* for a period of five years from the date of these presents.” 


It appears upon the face of the extension of the Bate Canadian 
patent that it was a separate and independent grant, having no ref- 
erence to the original grant. : 

The grant after reciting 
“And whereas, a patent bearing date of the ninth day of January, 
‘“‘in the year of our Lord one thousand eight bundred and seventy-seven, 
“ was granted John Jones Bate,” proceeds : 

‘* The present patent grants to the said John Jones Bates, his executors, adminis- 
‘* trators or assigns, for another period of five years,” 


showing conclusively that it was and is considered by the Canadian 
authorities as a corporate and distinct grant. 

Attention is also called tothe fact that the grant of the extension re- 
cites that a patent had previously been granted to Bate onthe 92 day 
of January, 1877. ‘This extension being subsequent to the delivery 
of the patent, if the patent did not, in point of law, became a patent 
until after its delivery, why should not that fact have been recited 
in the extended grant, giving Bate the benefit of the full term of five 
years from and after the date of the delivery. The original grant of 
five vears lt Bate, was In no way de ‘_pendent upon the payment of 
any fees, or the performane e of any condition whatsoe ver, a8 in the 
‘vase of English patents. 

The term for which Bate’s Canadian patent was originally granted 
expired January 9, 188%, and that is the term which governs the 
subsequent United States patent granted to Bate for the same in- 
vention. 

As to the effect of the Canadian Amendatory act of May 25, 1883, 
upon the term, of the Bate Canadian patent, Mr. Justice Bradley 
said, in disposing of the question, in the Gillette case: 

‘I may say at onoe that l attach no importance to the last-mentioned Act. The 
‘* American patent received its operative force and effect on the day it was issued, and 
“no subsequent legislation in Canada or elsewhere could change it, whatever the 
* effect of such legislation where made. The force and effect of the American patent 


‘* could only be affected by the Canadian patent as the latter stood when granted, and 
“ not as it was afterwards modified by legislation.” 
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The Amendatory Act referred to is printed at page 63 of the Rec- 
ord, and is as follows: 


CHAP. 19. 
‘* An ACT TO AMEND THE PATENT ACT oF 1872. 
‘* [Assented to 25th May, 1883. } 


‘* Her Majesty, by and with the advice and consent of the Senate and House of 
Commons of Canada, enacts as follows : 


- 


‘* 1.—Section 17 of ‘ The Patent Act of 1872,’ is hereby repealed, and the following 
‘is substituted therefor : 


n~ 


‘* The term limited for the duration of every patent of invention issued by the 
‘* Patent Office shall be fifteen years: but at the time of the application therefor it 
** shall be at the option of the applicant to pay the full fee required for the term of 
‘“‘ fifteen years, or the partial fee required for the term of ten years. In case a partial 
‘* fee only is paid the proportion of the fee paid shall be stated in the patent, and the 
* patent shall, notwithstanding anything therein or in this act contained, ceuse at the 
‘end of the term for which the partial fee has been paid, unless at or before the ex- 
‘* piration of the said term the holder of the patent pays the fee required for the 
‘* further term of five or ten years, and takes out from the Patent Office a certificate 
‘of such payment (in the form which may be from time to time adopted) to be at- 
‘* tached to and to refer to the patent, and under the signature of the Commissioner, 
‘‘or, in case of his absence, another member of the Privy Council; and in case of 
‘‘ such second payment, together wiih the first payment, makes up only the fee re- 
‘* quired for ten years, then the patent shall, not withstanding anything therein or in 
‘* this act contained, cease at the end of the term of ten years, unless at or before 
‘* the expiration of such term the holder thereof pays the further fee required for 
‘the remaining five years, making up the full term of fifteen years, and takes out a 
‘ like certificate in respect thereof. Every patent heretofore issued by the Patent 
‘* Office in respect of which the fee required for the whole or for any unexpired por- 
‘* tion of the term of fifteen vears, has been duly paid according to the provisions of 
the now existing law in that behalf, has been and shall be deemed to have been 
‘‘ issued for the term of fifteen years, subject, in case a partial fee only has been 
‘‘ paid, to cease on the same conditions on which patents hereafter issued are to 
‘* cease under the operation of this section.” 


It will not be denied that the passage of this Act was procured for 
no other purpose than to overcome, if possible, the effect of Judge 
Nixon’s opinion in the Gillette case, which opinion was given in Oct. 
1882, and this Act was passed May 25, 188: 

[t is contended, as 1 understand it, that this Amendatory Act of 
May 25, 1883, is not only a declaratory Act, but is a judicial construc- 
tion of section 17 of the Act of 1872. 

Is that act of the Dominion Parliament a construction ‘‘ by the 
courts’? or ** proper tribunal ’’ of Canada, of Sec. 17 of the Act of 
1872, and if so, isit such a construction as shall be binding upon 
this Court? or is it legislation establishing a new rule of law 4 

In determining the first question, it will be necessary to inquire 
into the Canadian form of government, to ascertain precisely what 
position the Dominion Parliament occupies. 

Fortunately Canada has a written Constitution which prescribes 
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its form of government and divides the powers of government into 
three separate and independent heads, viz., executive, legislative and 
judicial, and defines the province of each of these three separate de- 
partments, —precisely our form of government; and the funetions 
performed by these three separate branches of the government in 
Canada are substantially the same as in our form of government. 
The Dominion Parliament has, within its jurisdiction, exclusive leg- 
islative power; so also has the Congress of the United States, but 
that the Dominion Parliament is «of omnipotent is shown by the 
fact that there are certain subjeets on which it has no power what- 
ever to legislate, as for instance, the British North American Act, 
Sec. 92, reserves certain subjects upon which alone the Provincial 
Legislature ean legislate, and as to those subjects, it is supreme. 
Substantially the same relation exists between the Provincial States 
and the Dominion of Canada as exists between our separate States 
and the United States. The Dominion Parliament is not a judicial 
tribunal and has no judicial funetions, such under the British North 
American act of 1867 being vested exclusively in the judiciary. So 
long as the Dominion Parliament does not transcend the powers 
given it by the Constitution, it has supreme legislative power, but 
the constitutionality of its acts are always subject to be questioned in 
the courts; there is no act of Parliament of which the courts have 
nota right to inquire, is ic constitutional; if constitutional, to pro- 
perly construe and apply it. Parliament having passed a law within 
its jurisdiction, undoubtedly, that law is supreme, but to say 
what that law is, belongs exc/usively to the judiciary ; as has been 
forcibly stated by a recognized writer, ‘* the interpretation of statute 
law belongs to the judiciary alone,’ and no principle is more defi- 
nitely settled in Canada than this. By reason of the British North 
American Act the Dominion of Canada has its Supreme Court of Ap- 
peal, to which an appeal may be taken from the courts of original 
jurisdiction, and if an appeal be taken to that court, it is the court.of 
last resort, and is, ‘‘ within its jurisdiction,’’ supreme ; but instead 
of appealing to that Supreme Court of Appeal, an appeal may be 
taken direct to the Privy Council of England, in which ease the 
Privy Council is supreme. ‘The Dominion Parliament forms no part 
of the judicature. and there is no appeal from any Court to the Do- 
minion Parliament ; and the Supreme Court of Appeal or the Privy 
Council of Great Britain, as the case may be, is the supreme author- 
ity as to the constitutionality of any statute passed by the Dominion 
Parliament, and as to the interpretation and application of the law 

is absolutely supreme. 

British North American Act of 1880. 
Constitution of Canada, by Joseph Doutre, Q. C., 
published by John Lovell & Son, Montreal, 
1880. 

Though in England there is no written Constitution, and it has 
been said that Parliament is omnipotent, nevertheless the construc- 
tion and application of the laws is left entirely to the judiciary ; and 
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though the power and authority of Parliament to enact laws cannot 
be questioned yet, as to what may be the true interpretation 
of such laws is a question left to the courts, and when the judiciary 
has constructed and applied the laws, there is no appeal to Parliament. 

lt is well settled in Canada, that while the law making power is 
exclusivelv vested in Parliament, within its jurisdiction, Parliament 
can neither construe or enforce its own acts ; the enactment of laws 
belongs to Parliament, their construction and applieation to the judi- 
ciary and their enforcement to the executive. 

The foregoing facts clearly establish (1), that the judiciary of Can- 
ada is constitutionally a separate and independent branch of the 
Government ; (2), that the powers of the Dominion Parliament are 
exclusively legislative ; (3), that it has no power whatever to construe 
a former statute ; (4), that as to the construction and application of 
the statutes, the courts of Canada are supreme; (5), and that in no 
sense is the Dominion Parliament a court of judicature. 

The case of St. Andrew’s Church, &e., appellants, +. Board of 
Managers, &c., respondents, Legal News, Vol. 4, No. 4. page 27, 
cited by appellant's counsel, to show that the Dominion Parliament 
is supreme in the sense of being omnipotent, and therefore has the 
power, and is the proper tribunal to construe a former statute, does 
not establish any such position. In that case the Dominion Parlia- 
ment passed an act ratifying and confirming the actions and doings 
of a Board of Directors elected under prior acts which were held to 
be unconstitutional, and the questions considered in that case were, 
was the act confirming the authority and ratifying the acts of the 
board constitutional? If so, what was the interpretation of that act ? 
The court states, 

‘* Everywhere there is a supreme power which decides what is constitutional and 
‘* what is not,” 


showing that the question involved was as to the constitutionality of 
the act. 
** In England it is the Imperial Parliament which is supreme. When it has once de- 


‘* cided in clear and emphatic terms, no court of justice can alter the decision. In the 
‘* United States the Supreme Court is the supreme power” 


to decide what is constitutional and what is not. ‘So, also, in the 
Dominion of Canada, the Supreme Court of Canada or the Privy 
Council of Great Britain, as the case may be, is the supreme power 
to decide what is constitutional and what is not. In this case it is 
said 

‘* The court is not to decide whether it is a moral law or not, but only whether the 


** Dominion Parliament had a right to pass it or not; it is not enough to say that it 
** trenches on private rights.” 


The St. Andrew’s case merely decides that the Dominion Parlia- 
ment, within the limits of its jurisdiction, has the right to pass retro- 
active laws, which is not disputed; but not that the Dominion Par- 
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liament is the proper tribunal or the power or the supreme power to 
construe a former statute. It does, however, establish that in Can- 
ada the judiciary is the proper tribunal and the supreme power to 
decide what is constitutional and what is the law: and in the ease 
referred to the Dominion Parliament did not a/tempé to construe the 


former acts or declare what they had been, but simply ratified and 


confirmed certain actions and doings. The cases cited in that opin- 
ion are to the same point, and show that while the Dominion Parlia- 
ment, in its jurisdiction, has the right to pass retroactive laws, they 
are confined to the enaction of remedial and limitation laws, and 
such laws as effect rights beneficially—the legitimate province of re- 
troactive legislation. 

Not only did the court in the St. Andrew’s Church case decide the 
constitutionality of the act, but proceeded LO interpret it, the lan- 
cuage of the court being : 

‘* The law is not so carefully worded as it might have been, but the court has to in- 
** terpret it. 


Now, if my understanding of the opinion in that case is correct, no 
authority has been presented establishing the proposition that the 
Dominion Parliament is the ‘* proper tribunal to construe a former 
stature.”” And it is not, as has been stated, precisely similar to the 
case at bar; nor can there be said to be any analogy between the two 
cases, as will be apparent upon examining the act of Parliament in 
question in that case, which is recited at length in the dissenting 
opinion of Ramsey, Judge, it falls entirely short of the proposition 
the complainants are endeavoring to maintain. 

The question in the Donegani case cited was as to an act passed to 
remove the disabilities of an alien. 

The Act of May 25, 1883, is not a declaratory act, and had 


it been intended as a_ declaratory act, to declare the true 


intent and meaning of sec. 17 of the Act of 1872, it certainly 
would not have repealed that section and substituted a new 
one therefor, as a declaratory act always maintains and explains 
the former law, never repeals it; and furthermore, it would 
have been in the recognized Canadian form of a declaratory act, the 
wording of which would have been of this character: Whereas, by 
sec. 17 of the Act of 1872, ete.,and whereas, doubts have arisen as to 
the true intent and meaning of that section, therefore, her Majesty, 
by and with the advice and consent of the Senate and House of Com- 
mons of Canada, declare and enact as follows: That the true intent 
and meaning of sec. 17 of the Patent Act of 1872 has been and shall 
be deemed to be, &e., &c. (For references to Canada declaratory acts 
see last page. ) 

Then, truly, it could have been said to be a declaratory act, as 
an arbitrary legislative construction of a former act, the force of 
which I shall discuss hereafter. It is undeniable that the Act of 
May 25, 1883, when compared with the repealed section, establishes 
an entirely new rule of law, and it is absurd to say, as a matter of 
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fact. that it is a construction, to use that word in its strictest sense, 
of sec. 17 of the Act of 1872: so great is the change, that it amounts 
to suying that what was law is not law; or, to use the language of 
the court in the case of Greenough ov. Greenough, 


“to enact that white meant black and black meant white, and ask the court to be 
** bound by it.” 


So plain was the wording of sec. 17 of the Act of 1872 that it was 
impossible to misconstrue its meaning, and it had never been ques- 
tioned in any court in Canada, but had been uniformly understood 
and administered by the Patent Office and courts of Canada, and it 
is monstrous to maintain that where the words and intent of an act 
were so plain that no court had ever been appealed to for the pur- 
pose of declaring their meaning, and the law had been uniformly 
understood and administered, it is in the power of the Legislature by 
retrospective law to puta construction upen them contrary to the 
obvious letter and spirit, and bind the courts, and yet this Is what 
has been attempted to be done in this case. No doubt could possi- 
bly exist as to the meaning of this new act, were it not for the use 
of the words ‘‘ has been,’’ and it was upon those words that the en- 
tire argument of the complainant was based. Now, those words 
have heretofore been used in declaratory legislation, but the undeni- 
able rule of construotion has always been applied to give to those 
words a prospective, and not a retroactive effect, if it could be done 
without rendering the lawinoperative. In this case it can and should 
be done; for, no difference what interpretation be given to the words 
‘*has been,’’ it in no way affects Canadian patents ; interpret them 
either retroactive or prospective, the result is the same, and 
it in no way affects the Canadian patents. In_ the 
one case, they are five, ten, and fifteen year patents, re- 
newable as a matter of right at five and ten years, on payment of 
the fees ; in the other case, they are fifteen year patents, defeasable 
on non-payment of the fees at five and ten years. But, it is said, it 
effects American patents granted to Canadian subjects in that it pro- 
longs the United States patent to a period of fifteen years. If such 
be the case, it more clearly shows and establishes the fact that it was 
legislation—legislation for the express purpose of extending the 
term of American patents, and it has been decided in this country, 
country which decision has been recognized, that a foreign 
government can enact no legislation that in any way extends the 
term of the American patent. 

Henry v. Providence Too] Co., 14th Official Gaz. 

They may legislate sq as to extend their own patents, but such ex- 
tension of a foreign patent does not extend and carry with it the 
term of an American patent, and the only way in which they are able 
to break the force of this well settled rule is by saying that this new 
act is a construction by the court or proper tribunal of Canada of see. 
17 of 1872. 

This new Act repeals sec. 17 of the Act of 1872, and _ sub- 
stitutes instead thereof a new section. It is not, and does 
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not. omits face purport to be a construction of sec. 17. and by 
what reasoning. can it be said that an act which absolutely 
repeals a former section and substitutes a new action therefor 
isand must be treated as a construction of that former section. The 
old section no longerexists, and the section substituted therefor 
makes as radicala change inthe law as it was possible to make; but 
it is said that, the latter part of the substituted section 17 is deela- 
tory of the old section of the Law of 1882, by reason Of the use of the 
words “‘has been: but, section 17, as already stated, has been ab- 
solutely repealed and erased from the statute books 

Suppose the Dominion Parliament had the power to use the words 
‘*has been” ir is still forthe Canadian Courts to say whatis the true 
intent and meaning o, those words as used in that aet, and they 
alone have the power so LO do, anal in construing that ae. they 
would not be construing section 17 of Act of 1872 repealed, but this 
new legislative act. The Dominion Parliament having no power to 
construe a former statute as already shown, the use of the words 
‘has been’’ In this new act, is of no forceas declaratory of the true 
intent and meaning of section 17 repealed of the Act of 1872. 

Admitting, for argument, that the Act of May 25, 1883, is a de- 
claratory act, and would bind the Canadian Courts to hereafter hold 
that the law always ‘Shas been” as therein stated, that does not 
make it a judicial construction of the old section repealed, or a con- 
struction such as would bind this court. This court is not bound to 
follow or take any notice whatever of a legislative construction, 
for Parliament within the limits of its jurisdiction may declare what 
the law ‘* has been’’ when notoriously such has not been the law, 
as in this case. It never ‘** has been,’ as therein stated, and the 
mere use of those words cannot make that law which, in fact, has 
not been law. 

The words ‘** has been” in that act indicate that it was the inten- 
tion of Parliament, naving changed the law as to the term of 
patents lo be granted, to make the term of all patents in force uni- 
form, and for that purpose used those words, assuming such to have 
been the law, not intending, however, to make it declaratory of the 
repealed section or to give it the force and effect of a construction 
of the repealed section ; otherwise why should they have said ‘‘ has 
been and shall be deemed to have been,” implying that if it 
has not been as assumed, then it ** shall be deemed to have been”’ 
so, in order to establish a uniform term for all patents. Itis, and 
should be treated simply as a legislative assumption. 

Certainly it could not have been contemplated in announcing the 
rule that our courts should adopt, the construction which foreign 
courts give to their own laws, to have included a legislative construc- 
tion, that is, that legislative bodies should have the right after a law 
had been enacted, to declare by reason of their supreme legislative 
powers what that law is and must be construed to be, and so bind 
our courts, for such a rule would be to suppose that our courts In- 
tended to put themselves at the mercy of foreign legislative bodies. 
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The language of the court in the case Klemendorf ». Taylor, on this R 
subject, is very precise ; it says: ; 
‘* the construction which the courts have given to the laws, that the judicial power of 
‘every government where such department exists is the proper ordinance for con- 

‘* struing the legislative acts of that government,” 


there drawing a very sharp distinction between the court or judicia! 
departments for construing the laws, and the legislative department: 
they say, 


‘‘ we receive the construction given by the courts of a nation as to the true sense | 
‘ of a law,” , 

f 
not the construction given by the legislative power ol a nation. “v 


As already shown the Dominion Parliament is in no sense a court’ y 
of judicature ; a judicial department however, does exist in Canada,)y 
and, in the language used in the case of Elmendorf ».Taylor,the judi- je 
ciary is the proper organ for constructing the legislative acts of thatat 
Government. 3j- 

I know of no principle of law that compels this court to followse 
the Dominion Parliament's construction of a former act although ita- 
arbitrarily says what the law has been, and which may perhaps, in]s 
its effects, be binding upon the Dominion court; but even then itjj.- 
remains for the Canadian courts—the judicial tribunals to construeége 
and apply that legislative construction of the law. 1e 

Granting, as has been been argued; that an act of Parliament, with-lq 
in its jurisdiction, cannot be questioned or controlled by any Cana-js 
dian court, still, that does not make Parliament a court of judica-m 
ture, nor the acts of Parliament,even though they be declaratory, ju-.d 
dicial decisions within the meaning of our Jaw; so far as our courtsje 
are concerned, it must be considered and treated as an act of legis-e- 
lation—not as a judicial decision. i 

This court is asked in this case to give to a purely legislative actJe 
the foree and effect of judicial decision ; to give to that act of Parli- jt 
ament the same consideration as if at the former argument, it hado. 
been produced as a judicial construction of Section 17 of the Act of-h 
1872, by a Canadian court. ‘To say that itis a declaratory act makesas 
it none the less legislation. Declaratory acts are not unusual eveme 
in this country, but they are to be considered and treated preciselyy, 
the same as any other legislative act and are entitled to no greater 
force and effect; that it declares what the law is, and ever hasie 
been, does not give it any greater weight, and while, in a cer- 
tain sense, every declaratory act is retroactive, as assuming to de 
clare what the law was, before the declaratory act was passed, yet itx- 
remains for the Courts to interpret such declaratory acts and applyye 
them. Undoubtedly, as has been forcibly stated, eae 
‘‘ it is always competent to change an existing law by a declaratory statute, and where sed 
‘* the statute is only to operate on future cases, it is not objectionable to its validityC. 


‘‘ that it assumes the law to have been in the past, what it now declares it shall be in 
‘‘ the future, but the legislative action cannot be made to retroact upon past contro-}) 
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‘‘versies and reverse decisions W — h the Courts, in the exercise of their undoubted 
* authority, have made, ; the legislation cannot set aside the construction 
‘of a law already applied by the Courts to actual cases, neither can it compel the 
‘* Courts for the future to adopt a particular construction of the law which the Legis- 
‘lature permits to remain in force.” 


As stated in the case of Ogden v7. Blackledge, 2 Cranch, 272, 


‘but even if it bad been brought after the law of 1799. that act could not alter the 
“past law, and make that to have been law which was not law at the time. The de- 
‘ claring what the law ts o1 has been isa judicial power, and declaring what the law 
‘shall be, is legislation. One of the fundamental principles of our government is 
‘** that the legislative power shall be separated from the judicial.’ 


In the case of Mavberry ¢. Madison, Ist Craneh, page 177, the 
Court states: 

‘* It is emphatically the province and duty of the judicial department to say what 
* the law is; those who apply the rule to particular cases must, of necessity, expound 
‘* and interpret the rules.” 


So that, if the Legislature in the exercise of its arbitrary legisla- 
tive power, suys what the law has been, it ret not make it so. 

No doubt, this Court is very familiar with the case of Desh ». 
Vankleeck, 7 Johnson Reports, N. Y., 477, but I earnestly urge 
upon the Court not to decide this case without again carefully con- 
sidering the very able opinion of Chief Justice Kent, delivered in 
that case, as he therein reviews the entire subject of declaratory 
statutes, the position they occupy, and the force and effect to be 
given them by the Courts, not only in this country, but in all coun- 
tries; the conclusions drawn from his opinion are, that all deelara- 
tory acts in all countries, are to be considered merely as legislative 
acts, and received as such, and not as judicial constructions, even 
though they may be binding on the Court from and after the date 
of their passage, and though the Legislature may have declared 
what the law has been and shall be, it is still for the Court to con- 
strue and apply that law. 

That Parliament in the exercise of its arbitrary legislative power 
says the law ‘‘ has been,’’ is not by any means to be taken as the 
construction of the former law as expressed by the words used, and 
who shall say what meaning is to be given to those words, and 
whether ap plie d so as to be retroactive or to operate only as to the 
future. The cases of 

The Pe — le v. The Supervisors of N. Y., 16th N. Y. Rep., 
pp. 482, 433. 

Manning et al. v. Farrier et al., 46 Mo. Rep., pp. 376, 377. 

in re Protestant Episcopal School, etc., Barber’s Supreme 
Ct. Reps., V. LVIII., p. 164. 

Denny v. Mitoon et al., 84 Mass. Rep., 377-80. 

McCabe ». Emerson, 18th Pa. Reps., 12, 

Greenough ov. Greenough, 11 Pa. Reps., 489-94. 

Sedgewick on the Construction of Statutory and Constitu- 
tional Law, 2 Ed., , pp. 174, 175 and following. 
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Wade on Retroactive Laws, Sec. 42, and Potter’s Dwarris 
on Statutes and Constitutions, 78. 
are to the same point,and worthy of great consideration in the deter 
mination of the questions involved. 

| have cited and dwelt upon the foregoing cases as to declara- 
tory acts, to establish the propositions that declaratory acts, no 
difference how worded, do not control or bind the judiciary in 
deciding what is the trne interpretation and meaning of a former 
act, and its proper application, excep as to cases rising subse- 
quent to the declaratory act; that all declaratory acts are con 
sidered as arbitrary legislative acts, and in construing and apply- 
ing such acts, the Courts always endeavor to avoid giving them 
a retroactive effect. So far as my researches extend, | have not 
found a single case in any country where the Legislature has 
passed 2 declaratory act, declaring what a former act has been, 
that the Court have accepted it as the construction of the former 
act. 

it must by this time be evident to your Honors why the Act of 
May 26th, 1883, was passed, and who was the instigator of it. It 
was passed beyond any question, and was virtually acknowledged by 
Mr. Dickerson on the argument in the Gillette case, tocircumvent the 
opinion of Judge Nixon construing section 17 of the Act of 1872. 

If what has been attempted to be done can be done, then contro 
versées may first be tried in the courts, and the disappointed parti 
san dissatisfied with the ruling of the Court, may appeal to the legis- 
lative power, and thus defeat the ruling of the Court. It is admitted 
that if what, as has been done in Canada, had been done in this 
country, it would not be binding upon this Court, as the only proper 
tribunal with us to interpret and apply the laws is the judiciary, 
and as the distribution of power in Canada is precisely the same as 
with us, it follows that the only proper tribunal in Canada to con- 
strue and apply the laws is the judiciary. 

The Act of May 25, 1883, 7s /egislation establishing an entirely 
new rule of law, to wit, that patents in Canada shall be for a contin- 
uous term of 15 years instead of separate terms of 5and 10 years, 
subject to renewal as a right for a period of 15 years. If I am cor- 
rect in saying that this is legislation, then the act is in effect an ex- 
tension of the term of Canadian patents by subsequent legislation, 
and in no way affects the United States patent. 

Henry ». Providence Tool Co., Official Gazette, vol. 14, page 
855. 

| submit with great confidence that the Act of May 25, 1883, is 
legislation and not a construction of section 17 of the Act of 1872, 
‘* By the Courts of Canada’”’ or the ‘‘ proper tribunal of Canada,” 
and not binding upon this Court, that even though it be a con- 
struction of Section 17 of the Act of 1872, it is a legislative con- 
struction, or such a construction as does not bring it within the 
rule announced in the case of Elmendorf ». Taylor, and so as to be 
binding upon this Court. 
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Parliament of the Dominion of Canada is not the proper tribunal, 
nor a “‘competent tribunal’ to construe the laws of Canada, the con- 
struction of its laws being, by the ‘‘British North American Act,’’ 
confined solely to the judiciary. All acts of the Dominion Parlia- 
ment are purely legislative; it does not, nor has it the authority, to 
act in a judicial capacity; it has no judicial functions whatever. 

The case of Salters ». Tobias, 3 Paige Chancery Report, cited, falls 
far short of maintainingappellant’s position, for in Canada the author- 
itvof the Dominion Parliament is limited by a written constitution— 
the British North American Act, and if it transcends the power and 
authority given it by that act, its acts are declared unconstitutional 
by the courts of judicature. It may, within its prescribed limits, 
pass declatory laws, but such are purely legislative acts,and are not, 
and have nvere been considered,or treated as judicial constructions of 
former acts. 

Undoubtedly, this act of May 25, 1883, was passed, as is stated, 
for the very purpose of this and similar cases, but not ‘effectually 
passed,”’ if, by that he means, to effect thisand similar cases. No 
better argament could be made, than that very admission, to con- 
vince this court that that act was not a judicial construction and in- 
terpretation of sec. 17, of the Act of 1872, and was not so intended 
and considered at the time of its passage; such was not the intent of 
the legislator. 

In the case of the Bate Canadian patent, there was a de facto 
grant; which is a full compliance with the provisions of sec. 4887 of 
the Revised Statutes. Itis of no moment, that subsequently, and 
after the expiration of the term which controlled the term of the 
American patent, the patent was declared void ab initio. 

It is not necessary in this controversy for this court ‘‘ to decide that 
a foreign statute is unconstitutional,’ as it is of no consequence 
whetber the Act of May 25, 1883, is, or is not, unconstitutional. 

[It has not been disputed that the Dominion Parliament had con- 
stitutional authority to pass the Act of May 25, 1883; it has exclusive 
legislative authority over ‘‘Patents of invention and discovery,’ pre- 
cisely as our Congress has over ‘‘Patents of invention and discovery’ 
in this country. 

The question here is, what effect, if any, has the Act of May 25, 
1883, upon patents previously granted in this country? If it was an 
exercise of the legislative authority, it has no effect, as the duration 
of United States patents can be in no way affected by subsequent for- 
eign legislation. 

The Act of May 25, 1883, is not an authoritative construction of 
section 17, Act of 1872, as the Dominion Parliament has no authority 
to construe laws. Its sole duty is to enact laws, and in the exercise 
of that authority it may enact laws which correct former laws, but 
such acts are none the less legislative acts. 

This whole question is summed up and completely disposed of b 
Mr. Justice Bradley in the Gillette case. He held that the Amend- 
atory Act was subsequent legislation and not a judicial construction 
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of section 17 of the Act of 1872, and therefore had no effect whatever 
upon an existing United States patent or the term thereof. 
it is respectfully submitted that the decree of the Circuit Court 
should be affirmed. 
JOHN R. BENNETT, 
Counsel for B. W. Gillette and 
others, and Joseph Eastman. 


(Copy.) 
DEPARTMENT OF THE INTERIOR, 
WASHINGTON, January 18, 1882, ¢ 
The Acting Commissioner of Patents: 

SIR: 

I acknowledge the receipt of your report of the 4th instant, 
upon the complaint of A. Pollok, Esq., relative to a requirement of 
your office, directing that an applicant for whom he appears as at- 
torney shall file an additional oath, setting forth that he has obtain- 
ed no other foreign patent than those mentioned by him in an oath 
now on file. The object in view in making this requirement 
is to enable the _ office to execute the law, which  pro- 
vides that ‘‘every patent granted for an _ invention 
‘‘which has been previously patented in a foreign country shall 
‘be so limited as to expire at the same time with the foreign 
‘*patent, or, if there be more than one, at the same time with the 
*¢ one having the shortest term, and in no case shall it be in force 
‘‘ more than seventeen years.” | 

It appears that in some foreign countries the duration of a patent 
is conditional upon the payment of fees at stated periods. 

A patent in a foreign country may be issued after the filing of the 
applicant’s statement in regard to the matter, but before the issue of 
the patent by vour office, in which case your office would not have 
the information upon which to fix a limitation to the United States 
patent by particular reference to such foreign patent. In view of 
the difficulties of executing the law by the making of a reference 
upon the face of the patent to particular foreign patents, I will 
thank you to state to this department what objections, in your 
view, there are tochanging the form of Letters Patent issued by 
your office so as, upon their face, to make all patents ‘subject to the 
provisions of section 4887 of the Revised Statutes,” or the reciting 
in form the provisions of said section, which are applicable to cases 
in which an invention has been patented in a foreign country, or in 
foreign countries, prior to the issue of a patent for the same by your 
office, in order to limit the duration of the patent in such cases by 
the general provisions of law, without making a reference to any 
particular foreign patent or patents, and in this manner obviate the 
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necessity for inquiry by your office as to the issue of a foreign pat- 
ent in any case. 

I will thank you also to give your opinion, whether all that said 
section 4887 contemplates cannot be effected in the method sug- 
gested. 

Very Respectfully, 
S. J. KirnkKwoop, 
Secretary. 
Misc, 90—1882. 


(Copy.) 


DEPARTMENT OF THE INTERIOR, ) 
UniTep STaTes PATENT OFFICE, | 
W asuineton, D. C., March 9, 1882. 
Hon. 8S. J. KirKwoop, 
Secrelary of the Interior. 
Sir: 

I have the honor to acknowledge the receipt of your letter of Janu- 

ary 18, 1882, addressed to the Acting Commissioner of Patents, in 
which you state: ‘In view of the difficulties of executing the law 
‘by the making of a reference upon the face of the patent to partic- 
‘* ular foreign patents, I will thank you to state to this department 
** what objec tions, in your view, there are to ch: iunging the form of 
‘* Letters Patent issued by your office, so as,upon their face, to make 
‘‘all patents subject to the provision of section 4887 of the Revised 
‘* Statutes, or the reciting in the form the provisions of said section 
‘* which are applicable to cases in which an invention has been patent- 
‘‘ed in a foreign country,or in foreign countries, prior to the issue of 
‘‘ a patent for the same by your office, in order to limit the duration 
‘‘ of the patent in such cases by the general provisions of law, without 
‘‘ making reference to any particular foreign patent or patents, and 
‘* in this manner obviate the necessity for inquiry by your office as to 
‘* the issue of a foreign patent in any case. 

‘*T will thank you also to give your opinion, whetherall that said 
‘‘ section 4887 contemplates cannot be effected in the method sug- 
‘* gested.”’ 

Inreply, I have to state that I think a change in the practice of 
the office in the issuance of p tents by the insertion of such a clause 
as you suggest, or as is suggested in your letter, would not be a com- 
pliance with either the letter or the spirit of the law. 

By section 4884 (R. 8.) it is provided that ‘‘ Every patent shall 
‘‘ contain a short title or description of the invention or discovery, 
‘* correctly indicating its nature and design, and a grant to the 
‘* patentee, his heirs or assigns forthe term of seventeen years, 
‘‘of the exclusive right to make, use and vend the invention or 
“ a overy , throughout the United States and the Territories there- 
sé O 9? * 

By section 4887 (R. 8.) an exception is made in the length of the 
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term for which the patent shall be granted, where the invention has 
first been patented in a foreign country. In that case the patent is 
to be ‘‘so limited as to expire at the same time with the foreign 
‘‘natent, or, if there be more than one, at the same time with the 
‘fone having the shortest term, and in no case shall it be in foree 
‘‘ more than seventeen years.’’ 

To limit is ‘‘ to confine within certain bounds,’’ ‘* to cireumscribe,”’ 
‘‘ to restrain’? (Webster). It is well settled that that is certain in 
the law which is capable of being rendered certain by inquiry. 

L think there can be no doubt—at least if has never been ques- 
tioned—that it is the duty of this office, in case a_ patent is 
first issued in thiscountry, to express upon the face of the patent 
the term for which it shall run, viz.: seventeen years. The statute 
reads, ‘‘ Every patent shalleontain * * * a grant tothe patentee, 
‘‘his heirs or assigns, for the term of seventeen years.’ In that 
‘ase it has always been held, and such is now the practice, that the 
patent must define the term for which it is granted. 

In the case of an invention patented abroad, the statute reads: 
‘* Every patent granted for an invention which has been previously 
‘‘patented in a foreign country shall be so limited as to expire,” 
&e. 

You will observe that in neither case does the statute provide that 
the right which the party secures shall last for a certain number of 
vears, or shall expire at a certain time; but in both cases the patent 
itself must express the term it shall run and when it shall expire. 
In the case of the patent where the invention is first patented in this 
country, the term is definitely fixed. In the case of the invention 
first patented in a foreign country, the term for which the patent 
shall run is left to be ascertained by inquiry, and if more than one 
patent has issued in foreign countries, then the patent here issued 
must expire ‘‘at the same time with the one having the shortest 
‘* term.,”’ 

It is possible to ascertain whether the invention has been patented 
ina foreign country or countries, and where it has so been patented 
with reasonable certainty, the one where it will have the shortest 
term. It is therefore possible to render certain, and so express upon 
the face of the patent issued, that which would be indefinite and un. 
certain if the patent were issued with such a clause as the one sug- 
gested in your letter above mentioned. 

If it is the duty of this office to express upon the face of the pat- 
ent the term for which the patent shall run, viz., seventeen years, if 
the invention be first patented in this country, 1 am unable to under- 
stand why itis not its duty to ascertain how long the patent shall 
run where the invention has first been patented in a foreign country 
or countries. It might be said, with equal propriety, that it is not 
necessary to fix any term in the patent where the invention is first 
patented in this country. 

If the patent can run no longer than seventeen years, and the sug- 
gestion contained in your letter bas any force, the patents issued by 
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this office might simply grant to the patentee the exclusive right to 
make, use and vend the thing patented, without expressing any 
term, because the law would define the term, and it being presumed 
that every person knows the law, it would be only necessary for the 
public to see the date on which the patent was granted, and then 
compute the time when, by virtue of the statute, it must expire. 
This, however, in the view I[ entertain of the law, would not bea 
compliance therewith, because the statute says that the patent shall 
be for the term of seventeen years. In the case of the invention first 
obtained in a foreign country or countries, the statute says: ‘** Every 
patent * * shall be so limited as to expire at the same time,’’ &e. 
A patent, therefore, must not ohly grant the right to make, use and 
vend the thing patented, but it must express the term of years for 
which the patentee, or his assigns, is entitled to that exclusive 
right. 

With the view I entertain of the law, it would be a neglect of duty 
on my part to fail to express, with as much certainty as possible, the 
time when any patent will expire, when it has been patented in a 
foreign country or countries. 

Undoubtedly the object of placing any limitation on a patent, 
whether first issued in this country or in a foreign country, is that 
at some time the public may have the right to make, use and vend 
the invention without paying any royalty to the patentee or his 
Assigns. 

In limiting the term of patents, where the invention was _ first 
patented in a foreign country, so that they shall expire when the one 
having the shortest term expires, the reason of the statute seems to 
be that when the article or device shall belong to the public in any 
country, it shall belong to the publie in this country. The public 
has the right to know when if may manufacture, use and sell articles 
or devices patented without paying a rovalty. All the rights which 
a patentee obtains by his patent are such as are granted by the stat 
ute, and arein supposed compensation for something valuable which 
he has contributed to the public. If the term for which the patent 
shall run is expressed on its face, all persons may readily obtain in- 
formation as to the time when that right expires. If such term 1s so 
expressed, there will be so much Jess danger of Imposition on the 
part of evilly disposed persons than as if the term was for seventeen 
years, and every person was bound to inquire and Know whether the 
patentee, in fact, had aright to make, use and vend the thing pat- 
ented for a less term of vears. 

Independently, therefore, of what 1 deem to be the proper con- 
struction of the law, I think it is the duty of this office, when it 
issues a patent, and thereby proclaims to the world that the person 
named therein, as patentee, has the exclusive right to make, use and 
sell the thing patented; it shall also state how long that exclusive 
right shall last. | find no serious difficulty in administering the law 
in this way, and | think that any other mode of procedure would be 
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in conflict with the law, and in derogation of the rights of the people 
of this county. 
Very respectfully, 
Your obedient servant, 
EK. M. MARBLE, 
Commissioner. 


(Copy.) 
DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 


W asuinetTon, D. C., March 17, 1882. 
Hon. S. J. KinKWwoop, 
Secrelary of the Interior. 


SIR: 

I have the honor to transmit herewith the application of Col. R. 
Mason, for ‘‘an executive order interpreting the 39th ‘‘rule and form 
‘‘ of oath as statedin Official Gazette of November 22, 1881, or an 
‘“amendment of the same, limiting the statement to such foreign pa- 
‘* tents as had been taken out before application filed.’’ 

Col. Mason at length states his objections to the present form of the 
rule and of the oath required under it. The rule is based upon sec- 
tion 4887 of the Revised Statutes. 

In my letter to you of the 9th instant, in reply to your inquiry of 
January 18, 1882, I stated my views of the proper construction of 
the section above mentioned. If my construbtion of the section is 
correct, the rule (39), based thereon, is undoubtedly correct, and the 
form of the oath required undersuch rule isalso proper. The ques- 
tion, therefore, turns upon the construction of said section, and as 
that question is now pending before you, I transmit this communi- 
cation for your consideration. 

As will be seen by Col. Mason’s communication, the construction 
now put upon the statute is the construction which it has received 
since it was enacted, except during a short interval of the term of 
my predecessor, Mr. Commissioner Paine. I may state, however, 
that Mr. Commissioner Paine addressed to me a letter within one 
month after he had retired from office, stating that he believed his 
construction of section 4887 was erroneous, 

Very respectfully, 
Your obedient servant, 
EK. M. MARBLE, 


Commissioner. 
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(Copy.) 
DEPARTMENT OF THE INTERIOR, 
W asHINGTON, April 10, 1882. { 
The Commissioner of Patents. 
SIR: 

I acknowledge the receipt of your letters of the 4th of January last 
and the 9th ultimo relative tothe execution by the Patent Office of 
the provision of section 4887 of the Revised Statutes, which directs 
that every patent granted for an invention which has been previously 
patented in a foreign country shall be so limited as to expire at the 
same time with the foreign patent, or, if there be more than one, with 
the one having the shortest time to run, provided thatin no case 
shall a patent be in force more than seventeen years. 

[tis the policy of the law to have patents granted in this country 
for inventions previously patented in foreign countries, expire in this 
country at the time at which they expire in the countries in which 
they have the shortest term to run. It is the duty of the department 
to give effect to this policy so far as it can do so. 

It has been suggested that the Patent Offie has not sufficlent means 
of learning whether in fact inventions for which patents are claimed 
have been patented abroad. That is, doubtless, true, but still the 
Patent office should use what means it has to thatend. Now, it can 
search the conscience of theapplicant and require from him all his 
knowledge on the subject. It is true he may falsify, but so may all 
Witnesses, and yet we must in all controversies rely on sworn testi- 
mony. ‘The testimony of the applicant here and the transcripts of 
patents in foreign countries filed in the Patent Office, are perhaps 
the only means by which the Commissioner of Patents can learn the 
existence of a foreign patent and the date at which if was granted, 
and it does not seem wise to have the office reject either of the modes 
of ascertaining the fact. 

lt is claimed, in the case appealed, that the applicant has made 
oath that he has procured a patent for an invention in one foreign 
country and has been required to state in addition whether he has 
obtained a patent for the same invention in any other foreign coun- 
try. He protests againstesuch requireme a it seems to mea state 
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mentof this proposition carries with it sufficient answer, the ob- 


ject Isto get not only) the truth. but the whole truth. 

The applicant surely cannot complain if his patent here be limited 
by hisown sworn statement concerning the issue of a foreign patent. 
He knows what the law intends to give him; if he states truly, he 
gets all that and should not want more; if hestates untrulv, he runs 
the risk of taking nothing by his falsity, if discovered, and also the 


risk of prosecution for perjury. 

It is alsosuggested that if the patent issned here refers to the law 
limiting the life of the patent issued here to the life of a foreign 
patent issued for the same invention, that will be effective and suf- 
ficient. That maybe soin law and not in fact; if the applheant 
states truly all he knows (and he Knows all there is to know), his 
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patent here under the present practice gives aclue which will enable 
those interested to determine thefacts as to the expiration of the 
patent. If no date as to particular foreign patents be given on the 
face of the patent, the public may be kept in ignorance of the for- 
eign patent, and royalty may be collected on an expired patent. 

I am, therefore, of opinion that the Commissioner of Patents 
should insert in patents issued by him the limitation shown by the 
faets in his poSsession touching the existence and date of foreign 
patents for the same invention so far as developed, and should also 
refer to the law limiting domestic patents to the life of foreign pat- 
ents for the same invention. 

Very respectfully, 
S. J. ArimKwoop, 
Secretary. 
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WILLIAM P. MARROW ET AL. VS. JOSEPH B. BRINKLEY ET AL. 1 


a Pleas Before the Supreme Courtof Appeals of Virginia on Thurs- 
day, May 17th, 1888. 


VIRGINIA: 


3e it remembered that heretofore, to wit,on the llth day of 
August, 1887, came William P. Marrow and Mary K., his wife; George 
B. West, and Missouri Smith and filed their petition praying for an 
appeal from a decree pronounced by the circuit court of Elizabeth 
City county on the 26th of Octobe ‘r, 1886, in a suit in which the 
petitioners were plaintiffs and Joseph b. Brinkley and others were 
defendants; which petition, with the transcript of the record of said 
decree, filed therewith, is as follows: 


l Petition. 


To the honorable judges of the supreme court of appeals of Virginia : 

The petition of William P. Marrow and Mary E., his wife ; George 
B. West, and Missouri Smith respectfully sheweth— 

That your petitioners are aggrieved by a decree of the circuit court 
of Elizabeth City county, rendered on the 26th day of October, 1886, 
in a certain suit in equity wherein they were plaintiffs and Joseph 
B. Brinkley, John L. Peek, John B. Whitehead, A. P. Thom, trustee ; 
William H. Kimberly, Martin McDevitt, Charles F. Groome and 
Emma D., his wife; George W. Schermerhorn, and George Booker 
were defendants. A transcript of the record of said suit is here- 
with filed. 

The facts of this ease, as shewn by the record, are as follows: 

I. In the year 1831 Parker West obtained title to a tract of land, 
containing about 265 acres, situated in the county of Elizabeth City 
(now in Warwick county), called “ Newport News.” 


On the 3d day of December, 1863, proceedings were insti- 
2 tuted in the United States court for the eastern district of Vir- 


ginia to confiscate this land, as the property of Parker West, 
under an act of Congress approved July 17th, 1862. A decree of 
confiscation was entered in said court on the 3d of June, 1864, the 
land was sold, for $3,150, to J. B. Alexander and Jolin J. Bowen, the 
marshal of the district executed and delivered to them a deed for 
the land 15th of February, 1865, and they entered into possession of 
the land under the deed and remained in possession until the death 
of Parker West, in December, 1871. 

II. At August rules, 1870, Joseph Brinkley, by his counsel, Charles 
K. Mallory, filed his bill against Parker W est, Thomas Latimer, and 
Jno. A. Curtis to enforce the lien of a judgment obtained against 
them March 15th, 1861, for $400, describing the “ Newport News” 
tract and other lands owned by Parker West and certain lands owned 
by Thomas Latimer, all of which he sought to subject to his lien. 

At the same rules John L. Peek filed his bill against Parker West 
and Geo. B. West, trustee, to enforce the lien of a judgment ob- 
tained by him at the March term, 1867, of the circuit court of Eliza- 
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beth City county describing the said “ Newport News” tract and 
other tracts of land owned by Parker West, and praying that they 
be subjected to the payment of his judgment. ‘The interest of Parker 
West in the Newport News tract was alleged to be “the reversion 
after an estate for his life which was confiseated and sold by the au- 
thority of the United States during the late civil war.” 

At the September term of the circuit court of Elizabeth City county, 
in the year 1870, the said suits of Brinkley vs. Latimer and West 
and Peek vs. West were consolidated with another suit styled Willis 
vs. Latimer, the object of the latter suit being a partition of lands 
owned jointly by Latimer and Willis. In these consolidated causes 
a decree was entered for an account of the annual and fee-simple 
value of the lands described and the liensthereon. As to the Parker 
West lands, the commissioner was directed to report “the claim of 
title to any party for any portion thereof and the character and cir- 
cumstances attending the same.” 

Under this decree the commissioner reported a large number of 
liens by judgment against Parker West, most of them security debts, 
and all of them, except the judgment of Brinkley, obtained after the 
decree of confiscation heretofore mentioned. He reported that Parker 
West owned (9) nine different tracts of land, in all of which he had 
a fee-simple title, except the “ Newport News” tract and a lot in the 
town of Hampton. 

He also reported that the “ Newport News” tract was “in the 

possession of J. B. Alexander and J. J. Bowen under a title 
o derived from the marshal of the United States district court 

of Virginia, having been sold, under what is known as the 
confiscation act, in 1864.” 

On the 4th day of May, 1871, a decree was entered in these con- 
solidated causes for the sale of the lands of Latimer, described in the 
bill, the lands of Parker West, described in the proceedings ; and, as 
to the land now in controversy, the decree directed a sale of “ all the 
interest of Parker West in that certain tract of land known as New- 
port News.” The special commissioners authorized to make the sale 
were Charles K. Maliory, Thomas Tabb, and Geo. M. Peek, and 
they were directed to except from the sale of the Newport News tract 
50 acres alleged to have been sold to A.J. Ford and 12 acres alleged 
to have been sold to Geo. B. West by Parker West. 

At the November terin, 1871, the special commissioners reported 
that they had sold at public auction lands of Parker West other 
than the Newport News tract, sales of which amounted to $860, 
and lands of Thomas Latimer, the sales of which amounted to 
$437.14. 

They reported that the alleged sales by Parker West to A. J. Ford 
and Geo. b. West had been made by him. All of these sales thus 
reported were confirmed at this term of the court, and the special 
commissioners were directed to execute the decree of May 4, 187], 
by selling the residue of the “ Newport News” tract at private 
sale. 

No allegations were made in the said bills affecting or claiming 
to affect in any way the rights of J. B. Alexander and J. J. Bowen, 
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the purchasers of the Newport News tract at the confiscation sale, 
or the rights of Geo. B. West, Mary E. Marrow, Missouri Smith, and 
Elizabeth R. West, the children of Parker West and his heirs pre- 
sumptive; no relief was asked against them and no process was 
issued against or served on them. Geo. b. West, as trustee under 
a deed made by Parker West after the confiscation sale, Was made 
a party. 

Ili. At the May term, 1872, the special commissioners reported 
that they had sold the Newport News tract to various parties in par- 
cels, as indicated in plat Exhibit “ B” (p. 66 of Record). Among the 
purchasers were C. F. Groome and Emma, his wife, of (5) five acres, 
part of lot No. 2; W. H. Kimberly (3) three acres, part of lot No. 4; 
Martin McDevitt (4) one-half acre, part of lot No. 6; and at a subse- 
quent term they reported the sale of (203) twenty and a half acres, 
lot No. 8, to Jno. B. Whitehead and Jno. S. Tucker. These sales 
were confirmed by the court. When the purchase-money was paid 

Geo. M. Peek, one of the special commissioners, was directed 
4 to convey the land to the purchasers, and he executed deeds 
to them in the vears 1879 and 18580. 

Neither in the report of sales made to May term, 1872, the decree 
confirming said report, the decree at April term, 1879, directing 
deeds to be made to the purchasers, or the report of Commissioner 
Geo. M. Peek that he had executed the deeds contain any expression 
of any kind indicating that a fee-simple title in the land was In- 
tended to be conveyed. Neither the deeds themselves nor the pro- 
posed form of the deeds were reported to the court. The report 
to May term, 1872, states that the sales were made under the author- 
ity of the decree of May 4, 1871, which in terms directed a sale only 
i the interest of Parker West in the land.” (See report 1872, p-. 
194 to 204; decree May, 1872, p. 192; decree 1879, p-. 302-'3; re- 
port, April, 1SS80, of execution of deeds, p-. 302-3; report, October, 
LS72, |). 207, and decree, PD. 209 of Reeord.) 

In December, 1871, Parker West died intestate, leaving Geo. B. 
West, Mary E. Marrow, Missouri Smith, and Elizabeth R. West his 
heirs-at-law. 

After the death of Parker West, in the consolidated causes here- 
tofore named no steps were taken to make the heirsof Parker West 
parties to said suits by bill of revivor or by issuing a seire facias, pro- 
vided by statute in such cases. No summons, process, or notice of 
any kind was given them that any decree or order would be entered 
in any way affecting them, nor did they have notice of any kind 
that any decree was so entered until informed by their counsel, Bur- 
roughs & Bro., in 18853. 

At the October term, 1875, of the Supreme Court of the United 
States the case of Wallach vs. Van Rvyswick was decided (92 U.5., 
202), construing the confiscation act, under which the lands In con- 
troversy in this suit were sold, declaring that the effect of the act 
was to vest in the purchaser at the confiscation sale the title of the 
offender for his life, and that at his death his heirs became entitled 
to the same absolutely. 

They learned of this decision some time in the year 1876, and 
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thereafter asserted their claim to the Newport News tract, which had 
been sold in the said consolidated causes, and on the 6th day of 
December, 1880, they sold their interest in all of said tract, except 44 
acres, to C.P. Huntington (Exhibit “C0,” p. 67 of Record). 

Prior to this.sale C. P. Huntington had made contracts with the 
persons who bought this pari of the Newport News tract in the con- 
solidated suits heretofore named. The heirs of Parker West, desir- 
ing to protect these purchasers as far as possible while asserting their 
Own rights to this land, stipulated as one of the conditions of their 

sale to Huntington that he should-in any event pay to these 
D purchasers at least $150 per acre for these lands, a sum suffi- 

cient to repay them the amount of purclase-money and in- 
terest paid by them to the special commissioners 1n said consoli- 
dated suits. (See Exhibit “A,” with deposition of Geo. B. West, p. 
453 of Record.) 

IV. In the year 1881 they directed suit to be instituted to recover 
the residue of the Newport News tract, the land now in controversy. 
A summons was issued against the parties, but, owing to some mis- 
understanding with counsel, no bill was filed. (See Exhibit “ B,” 
with deposition of Geo. B. West. Dp. 154 of Record.) 

In 1883 the heirs employed their present counsel, who examined 
the record in the consolidated causes and informed them of the 
decree of May 4th, 1872, which recites that “the death of Parker 
West being suggested, on the motion of William P. Morrow and 
Mary E., his wife, Elizabeth R. West, George B. West, M. Smith, 
and Missouri, his wife,the said Mary E. Marrow, Elizabeth R. West, 
Geo. B. West, and Missouri Smith being the heirs-at-law of Parker 
West, to be made parties defendant to these causes, the said William 
P. Marrow and Mary E., his wife, Elizabeth R. West, George Lb. 
West, and M. Smith and Missouri, his wife, are hereby nade parties 
defendant to these causes, with leave to file their answers.” 

This was tie first notice that the heirs of Parker West had that 
any decree or order of any kind had been made in these causes 
claiming to affect their rights in any manner to the Newport News 
tract. They had not employed any attorney to act for them in these 
‘auses at any time, nor had they authorized any one to appear for 
them and make such a motion. They did not make such motion 
by appearing in person in the court in which the suits were pend- 
ing,and no one of them was even in the town of Hampton, in 
which the court was held, on the day the decree was entered. 

In 1885 the petitioners and Elizabeth R. West (who has since 
died) instituted their action of ejectment against the defendants for 
the land in controversy. The defendants claimed title under the 
deeds executed to them by Special Commissioner Geo. M. Peek in 
the consolidated causes. The court, upon a motion to exclude the 
deeds, held that, whatever might be the defect in these consolidated 
causes and in the decree of sale of M: ay 4th, 1871, it was cured by 
the decree of May 4th, 1872, confirming these sales and making the 
heirs parties, and that the heirs of Parker West could not in this 
collateral suit attack the decree of May 4th, 1872, by showing that 
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its recitals were false, and thereupon the plaintiffs in that suit took 
a nonsuit. 
Prior to the institution of this action of ejectment the plaintiffs, 
through their counsel, tendered to the defendants the amount 
6 of purchase-money which they had paid to the special com- 
inissioners in the said consolidated causes, with interest 
thereon. 

V. Immediately upon the ‘entering of the nonsuit in the action 
of ejectment the plaintiffs filed their bill against Joseph B. Brinkley 
and John L. Peek, the plaintiffs in the consolidated causes hereto- 
fore named and the defendants in the ejectment suit, who are in pos- 
session of the land in controversy under deeds made by the special 
commissioner, Geo. M. Peek, in pursuance of decrees in the consoli- 
dated causes, in which thev allege the facts recited in this petition, 
and that at the time the decree of sale—May 4th, 1871—was en- 
tered Parker West, the only person before the court and as to whom 
there were any allegations affecting the title to the Newport News 
tract, had no interest whatever in said land: that the said decree 
was void as tothem; that the decree of May 4th, 1872, reciting their 
motion to be made parties, was false; was procured by the fraud of 
the plaintiffs in the consolidated causes or some one acting for them, 
and was void, and that the defendants in possession of the land were 
claiming the benefit of these void and fraudulent decrees, alleging 
that these void deerees and the deeds obtained under them were 
clouds upon their title to the land and obstructed their proceedings 
at law to obtain possession of the land, and asking that the decrees 
of May 4th, 1871, and May 4th, 1872, and the deeds named might 
be vacated, eancelled, and annulled. 

There is on deposit to the credit of the consolidated causes in the 
Marine Bank and Citizens’ Bank of Norfolk the sum of $8,570.41. 
(See Record, pp. 79, 80.) This sum is the proceeds of the sale of 
Newport News tract, after paying debts of Parker West. In the said 
suits there were decrees directing it to be paid to the heirs of Parker 
West, but they have always refused to take it, claiming that they 
hac the legal title to the land. 

In the answers of some of the defendants to this bill it was 
claimed that Charles K. Mallory, an attorney-at-law, appeared for 
the heirs of Parker West, and made the motion mentioned in the 
decree of Mav 4th, 1872, to make them parties. This was the first 
time the plaintiffs knew who was claimed to have acted for them. 
In the depositions of the plaintiffs they deny that they authorized 
him to appear for them or to represent their interests in the consoll- 
dated causes. They knew and the record shews that he was counsel 
for the plaintiffs in one of the consolidated causes and represented 
a large number of claims against Parker West. He represented an 
interest which was antagonistic to them, and could not undertake to 
protect their interets if they had desired to employ him. 

The lands in controversy were unimproved lands at the 
7 time they were sold, and no improvements have been put 
upon them since the sale. 

On the 26th of October, 1886, the court dismissed the bill of the 
plaintifis. 


6 WILLIAM P. MARROW ET AL. VS. 


The petitioners are aggrieved by the said decree and assign the 
following errors : 

(1.) A court of equity has jurisdiction to relieve against void and 
fraudulent judgments and decrees. 

“A decree obtained without making those persons parties to the 
sult in which it is had whose rights are affected thereby is fraud- 
ulent and void as to those parties.” Story’s Equity Pleading, p. 
427. 

Evans vs. Spurgin, 11 Gratt.,615—Samuels, J.: “ If we could even 
hold that the party was guilty of no actual fraud in removing the 
case from the court at Staunton to Monongalia and proceeding there 
without reviving against Lantz’s heirs and administrator, vet the 
gross disregard of the rights of others manifested in that proceeding 
is equivalent to fraud—it does all the mischief of fraud "—p. 625 
Walters vs. Hill, 27 Gratt., 388 ; Freeman on Judgments, § 495; 

tyan vs. Boyd, 33 gh erigg 178; Newcomb vs. Dewey, 27 lowa, 381 ; 
Ridgeway vs. The Bank of ‘Tennesse e, 11 Humphreys, 923; Bridge- 
port Sav. Bank vs. Eldridge, 28 Conn., 556. 

(2.) The defendants claim a fee-simple title under their deeds from 
Special Commissioner Geo. M. Peck, by virtue of the decree of sale 
May 4th, 1871. 

J.J. Bowen and J. B. Alexander, owners of the land under the 
confiscation sale for the life of Parker West, and the children of 
Parker West, his heirs presumptive, were necessary parties to the 
suit in which a sale of the fee-simple title is decreed. 

The only parties defendant to the suit were Parker West and 
Geo. B. West, trustee. Parker West had no interest of any kind 
in the land; Geo. B. West, trustee, under a deed made after the 
confiscation, had no title of any kind, because his grantor had 
none. 

What was the character of the suits, the consolidated causes, in 
which decree May 4th, 1871, was entered ? 

They were suits, under § 9, ch. 182, of Code 1873, to enforce judg- 
ment liens against a judgment debtor’s land, brought during the 
life of the debtor. They were not suits to administer the real and 
personal assets of a decedent. 

(a.) Nature of the judgment lien. 

It is a general lien—a right to satisfaction out of the 
8 debtor’s property, such estate as the debtor is really entitled 
to. 2 Barton’s Ch’y Pr., 880; Brown vs. Pearce, 7 _— 205 ; 

Borst vs. Nalle, 28 Gratt., 422 ; ‘Adams’ Equity (149), 350 

Coombsvs. Jordan, 3 B land’s sCh’y, 284,8. C.,22 Am. Dec.,: 236: “The 
lien upon real est ite, which is incident toa judgment against its 
owner, extends no further than to cover the whole of that rig! At which 
he himself might have voluntarily transferred to his e1 editor in sat- 
isfaction of his debt. Its operation is always limited by the extent 
of the debtor’s power of alienation. Thealienation of lands is either 
voluntary, as by deed inter vivos or last will and testament, or it is 
involuntary, as by attachment of law,” p. 248. Inasuit to enforce 
a judgment lien on land it is not necessary even to allege insufficiency 
of personal estate. Price vs. Thrasher, 30 Gratt., 526-’7. 
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All of the judgments except that of Brinkley were obtained after 
the confiscation sale, and as to these the only interest that could be 
sold was such as Parker West had after such sale. 

(b.) What estate had Parker West after confiscation ? 

Aiter seizure, condemnation, and sale there was “left in him no 
estate or interest of any deseription which he could convey by deed 
and no power which he could exercise in favor of another.” Strong, 
J.,in Wallach vs. Van Riswick, 92 U.S., p. 208. Afiirmed in Pike 
vs. Wassell, 94 U.S., 711; French vs. Wade, 102 U.S., 133; Waples 

Hays, 108 U.S., 6; Avegno vs. Schmidt, 113 U. S., 298. 

As Parker West had noestate to which the judgments could attach 
he had nothing to be sold. The decree of May 4th, 1871, was sim- 
ply a nullity. The court had no jurisdiction of the parties owning 
the land or of the subject-matter of the suit—the land. 

Lamar’s Ex’or vs. Hale, 79 Va., 147—Richardson, J.: “ But here 
the only ground of jurisdiction apparent on the record is one which 
could not lawfully give the county court of Carroll county the juris- 
diction exercised by it, viz., the enforcement of a judgment lien on 
the real estate of one party against the real estate of another party, 
p. 165. 

So in the case at bar the only ground of jurisdiction was the en- 
forcement of a judgment against Parker West on the lands owned 
by other parties, to wit, J.J. Bowen and J. B. Alexander the life 
estate and the heirs of Parker West the remainder. 

(c.) How stands the case as to the Brinkley judgment obtained 
in 1861], before confiscation ? 

That was a lien on the land, but all the interest of the judgment 
debtor, Parker W eat (subjected to the lien), passed from him by con- 

fiscation. 
9 Who were necessary parties to a suit to enforce Brinkley’s 
lien ? 

The general rule as to parties is: “ All persons interested in the 
subject-matter of the bills, and which is involved in and to be af- 
fected by the proceeding and result of the suit, should be made par- 
ties.” 1 Barton Ch’y Pr., p. 133-’4. 

The rule as to mortgages is: “If a mortgagor assigns his equity 
of redemption absolutely to several persons they must all be made 
parties.” Story’s Eq. PI.,§ 197. 

‘Where there are estates in remainder or reversion after a life 
estate in the equity of redemption it is generally sufficient to bring 
before the court the first person in being who has a vested estate of 
inheritance, together with those claiming the life estate.” 2 Jones 
on Mortgages, § 1401; 1 Barton Ch’y Pr., p. 156. 

What was the effect of the confiscation as to Brinkley’s judgment? 
It wus to divest all interest of Parker West of any description that 
was forfeited. The forfeiture was equivalent to a conveyance by 
Parker West to the United States to their use during his life and to 
that of his heirs after his death. Brief of Albert Pike, 92 US., p. 
204-5, and opinion of court by Strong, J., p. 210-11. 

After the deed of the marshal to Bowen and Alexander they held 
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the estate for the life of Parker West, with remainder to the heirs of 
Parker West. 

The children of Parker West alive at the date of the suits were 
the heirs presumptive, the persons 7n esse representing the remainder 
in the land. 

In Pike vs. Wasseil, 94 U. S., 711, Waite, C. J., speaking of the 
children of the offender, says: “ If they do not hold the fee they are 
certainly the only persons now living who represent those for whose 
benefit the joint resolution of Congress was passed. They at least 
appear to have the estate in expectancy. Under these circumstances, 
as there is no one else to look after the interests of the succession, we 
think they may properly be permitted to do whatever is necessary 
to protect it from forfeiture or incumbrance,” p. 714-5. Affirmed 
in Avegno vs. Schmidt, 113 U.S., 293 

In this case last cited it was claimed that the children of the 
offender were necessary parties to a suit to foreclose a mortgage 
made before confiscation. Woods, J., said: “ These decisions, alone 
considered, apparently sustain the contention of the plaintiffs that a 
decree in a suit to foreclose the mortgage to which Avegno was the 
sole defender was without the necessary parties, and was therefore 
void for want of jurisdiction in the court to render it,” p. 299. 

It is therefore claimed that Bowen and Alexander, owners 
10 of the life estate, and the children of Parker West living, en- 
titled in expectancy to the remainder, were necessary parties 
to the suit to enforce Brinkle y’s lien, obts Lined prior to confiscation : 
the children were the owners of the equity of redemption in the land 
entitled to redeem—entitled to protect it from incumbrance or from 
sale. 

(3). No process was served on the heirs presumptive of Parker 
West, no allegation was made as to them in the bills, no relief was 
asked against them; the court did not have jurisdiction over them, 
and the decree of May 4th, 1871, was void. 

What gives jurisdiction over the parties? “Jurisdiction over the 
parties is acquired when the person is actually and personally served 
with process within the territorial limits of jurisdiction, or when he 
appears and by his pleading admits the jurisdiction.” 7 Robinson 
Pr., p. 16; 2 Herman on Estoppel, § 816; 7 Rob. Pr., p. 52. Cooley 
on Const. Limitations, pp. (402-’5), n. 2. 

In Jack vs. Thompson, 41 Miss., 49, the court says: “ Notice of 
some kind is the vitai breath that animates judicial jurisdiction over 
the person. It is the primary element of the application of the 
judicatory power. It is of the essence of a cause; without it there 
cannot be parties, and without parties there may be the form of a 
sentence, but no judgment obligating the person.” 

(a) What is the effect of a judgment or decree against a person 
not served with process, who has not appeared and pleaded, and 


against whom there are no allegations in the bill and no relief 


asked ? 

It is void, it is a nullity, it is nothing. Jn the words of Mr. Free- 
man: “A void judgment is in legal effect no judgment. By it no 
rights are divested; from it no rights can be obtained. Being worth- 
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less in itself, all proceedings founded upon it are equally worthless. 
It neither binds nor bars any one. All acts performed under it and 
all claims flowing out of it are void. The parties attempting to en- 
force it may be responsible as trespassers. ‘The purchaser at a sale 
by virtue of its authority finds himself without title and without re- 
dress.” Freeman on Judgments, § 117. 

Campbell vs. MeCahan, 41 Ill, 45; Andrews vs. State, 2 Sneed, 
590; Roberts vs. Stowers, 7 Bush., 295; Hollingsworth vs. Bagley, 35 
Texas, 345; Hargis vs. Morse, 7 Kans., 417; Morton vs. Root, 2 Dil- 
lon C. C., 312; Walters vs. Hill, 27 Gratt., 397-8: Thurman vs. 
Morgan, 79 Va., 367: Ogden vs. Davidson, decided decree 1885, X 
Vol. Va. Law Journal, p). 59 : Moseley vs. Cocke, 7 L igh, 224. 

In the case last cited process was served on the party, but 
1] there were no allegations against him in the bill and no re- 
lief asked against him. 

(4.) It is claimed, however, that the sales made under this void 
decree May 4th, 1871, were confirmed by the court in May, 1872, when 
the heirs of Parker West were before the court, and thus the error 
In the void decree is cured. 

Concede that a seive facias had been issued and served upon the 
heirs of Parker West, returnable to May, 1572, can the defeet in the 
void decree be cured by the deeree of confirmation ? 

What answer could they make to a bill which alleged nothing as 
to them? What objection could they urge to the confirmation of a 
sule made under a decree which directed a sale of “all the interest 
of Parker West in that certain tract of land known as Newport 
News,’ and did not refer in any way whatever to their interest in 
the land? 

We claim that no decree could make valid as to the heirs the de- 
cree of May 4, 1871, which was void. 

(a.) “ But the curative powers of orders of confirmation extend to 
voidable rather than to void sales. If asale be void because the court 
did not have jurisdictfon to order it an order confirming It 1s neces- 
sarily inoperative. The sale being void there was no subject-matter 
upon which the order of confirmation could act.” Freeman on Void 
Judicial Sales, § 44, n. 2. 

Shriver vs. Lynn, 2 Howard (U. 8.), 48, 60-1; Minn. Co. vs. St. 
Paul, 2 Wall., 609, 641: Pike vs. Wassel, 94 U.S., 711, 718; Town- 
send vs. Tallant, 33 Cal., 54; Bethel vs. Bethel, 6 Bush., 65; Gray 
vs. brignardello, 1 Wall., 627, 634; in re College Street, 11 Rhode 
Island, 472. See Seamster vs. Blackstock, Va. Law Journal, Sept’r, 
LSS7, p. OOS. 

(b.) Such defects are not only incapable of being cured by a decree 
of a court In which the proceedings are had, but the Legislature has 
not the power to cure them. The distinction, both as to the power 
of the court and that of the Legislature, is between decrees voidable 
for error or irregularity and decrees void for want of jurisdiction. 
The former may be cured, the latter are incurable. 


Cooley on Const. Limitations (3d ed.), p. (107). 
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Richards vs. Rote, 98 Penn St., 248, on pp. 252-3 of the opinion, 
the distinction between void and voidable is clearly drawn. 

In Griffin vs. Cunningham, 20 Gratt., 31, the cases cited by Mr. 
Cooley are approved. Opinion of Joynes, J., pp. 106-’7, 108-9, and 
111. On latter page he says: “I submit, therefore, that it is clear 

that if the decrees before us were void when rendered for want 
12 of authority in those who rendered them to render any decree 

whatever, they are void now as they were at first, because it 
was not in the power of the Legislature to make them valid by con- 
firmation.” : 

The proceedings prior to May 4, 1872, as to the heirs of Parker 
West were a nullity; the suit was a dead thing, and the court did 
not possess the power to infuse life in it by its decree and make it 
alive. 7 
If the scire facias had been duly issued and served, and the heirs 
of Parker West had appeared in May, 1872, they would have been 
before the court to answer a bill which contained no allegations as 
to their interest in the land in controversy or as to the liability 
of their interest in the land for the debts of the creditors. As in 
the case of Moseley vs. Cocke, 7 Leigh, 224, the bill as to them was a 
nullity, and the proeeedings founded on it could not affect them. 
S. P. Ogden vs. Davidson, Va. Law Journal, Vol. X, p. 59: “ Decree 
against one not named in bill nor embraced in its prayers is a nul- 
lity, although a writ or rule to show cause is served upon him.” 

(5.) It is claimed, however, that the heirs took by descent from 
Parker West, and, so taking, the land was liable in their hands for 
the debts of their ancestor. The forfeiture by confiscation was an 
alienation of the land, and the debts of the offender upon which 
judgment was obtained after such alienation could not affect the land 
previously alienated. 92 U.S., pp. 204-5, 210-11. 

But if the proposition be conceded it does not apply to this case. 

It would apply in a suit by creditors to administer the real and 
personal assets of a decedent. In such a suit the personal repre- 
sentative is an essential party, the personal estate being the pri- 
mary fund for the payment of debts. 1 Barton Ch’y Pr., pp. 185-6, 
n. 1., p. lod, n. 2, 3, 4. The personal representative of Parker 
West was not mentioned in any of the proceedings in the consoli- 
dated causes. 

These consolidated suits were to enforce liens existing and binding 
the land at the beginning of the suits. They seek no account of the 
personal estate of Parker West; it was necessary so to do in such 
suits. Price vs. Thrasher, 30 Gratt., 515. 

The character of these suits were not changed by the death of 
Parker West (the ancestor). In these suits the bills claimed nothing 
as against the heirs; only a lien upon the interest of the ancestor is 
asserted. The revival of these suits in due form against the heirs 
eould not create a new suit, asserting a liability for the debts of the 
ancestor to the extent of lands descended. 

Such a question could only arise in a suit for the administra- 

tion of the assets, real and personal, of the ancestor, in which 
13 it was alleged the personal estate was not sufficient to dis- 
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charge the debts, and therefore that the real assets descended 
were liable in the hands of the heir. 

A creditor’s suit to administer assets is the only suit in which 
such a question could arise. It could not arise in a suit commenced 
against au living person to enforce a lien on his real estate. 

(a.) If these propositions be correct, then the decree of May 4th, 
1872 (conceding the heirs to be parties), did not adjudicate the ques- 
tion of the liability of the lands in the hands of the heir for the 
ancestor's debt. 

If the bills had been amended, the personal representative made 
a party, allegations made of a deficiency of personal assets, of the 
liability of the lands deseended in the han ls of the heir, the suits 
would have been substantially changed into creditors’ suits. 

But no amendments of any kind were made or suggested, and the 
only question raised in the bitls was the liability of the interest of 
Parker West in the land to the liens of the creditors by judgment. 
The liability of the lands descended in the hands of the heirs or com- 
Ing to them by confiscation was not asserted or even hinted at. 

Anc the decree of sale, May 4th, 1871, was a logical sequence from 
the allegations of the bills—a decree to sell the interest of Parker 
West, not to sell the fee, for the bills alleged that he did not have 
the fee. “The reversion after an estate for his life, which was con- 
fiscated and sold during the late civil war, in a tract of land known 
as Newport News,” is the language of one of the bills (p. 140 of 
Record). 

We therefore claim that no such question was or could be raised 
in the consolidated causes, and the decrees in that suit do not estop 
the heirs in this suit. The same question is not raised. Chrisman 
vs. Harman, 29 Gratt., 494-499. 

(b.) We have endeavored to shew from the pleadings in the con- 
solidated causes that the sale was only of such interest as Parker 
West might have. It was supposed prior to the case of Wallach vs. 
Van Riswick, 92 U.S., 202, that the offender had some Interest 
which he could alienate and which his ereditors could subject to 
their liens. This interest was sold and the purchaser took this in- 
terest only. 

In the light of this decision the court did not have jurisdiction to 
sell the fee. 

Hlad the language of the decree been such as to import a fee it 

would have been construed to be a decree for sale only of such 
L4 interest as the judgment debtor had. Bigelow vs. Forrest, 9 
Wall., 339. 

The language of the decree and the deed made under it in the 
case cited imported a fee, but as the law only authorized the sale of 
a life estate it was so construed. See opinion of Strong, J., p. 301. 

And the opinion of Miller, J., in ex parte Lange, 18 Wall., 165, on 
pp. 176,-"7-’S, affirming the case in 9 Wall., 339, and using this lan- 
guage: “In other words, in a case where it (the court) bad full juris- 
diction to render one kind of judgment Ope rative upon the same 
property it rendered one which included that which it had a right 
to render and something more, and this excess was held simply 
void.” 
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In the consolidated causes the court had jurisdiction only to sell 
the interest of the judgment debtor. If it undertook to do more the 
excess wus void. 

(6.) What has been said so far is upon the concession that the 
heirs were properly before the court May 4, 1872. 

It is claimed that neither by the recitals of the decree of that date 
nor in any other mode known to the law were they ever made 
parties to the consolidated causes. 

The defendants do not allege that a seire facias or other legal pro- 
cess was served upon them; that there is any entry on the rule 
docket of the clerk indicating the issue of such process, or that pro- 
cess to answer a bill of revivor was served upon them, or that they 
appeared in person or by attorney and filed a plea, demurrer, or an- 
swer, or that there is any paper, receipt, or voucher of any kind to 
show that the plaintiffs submitted themselves to the jurisdiction of 
the court. 

(a.) If the recital that the heirs made a motion to become parties 
be true, could they be made parties in that mode? 

Prior to our statute on the subject of revival on the death of one 
of the parties to a suit in equity the mode of continuing the suit was 
to file a bill of revivor for or against the legal successors of the de- 
cedent. 

The code of 1819 provided for a revival by a scire facias against 
the successors of the decedent, returnable to the next term of the 
court after the death was suggested, or, upon the death of either a 
plaintiff or defendant, on motion of the suecessors they could be 
made parties. 1 Rev. Code 1819, p. 497-’S, § 38. 

In the Code of 1849 a change was made. When a plaintiff dies 
his successor is allowed to become a party by motion, but when a 
defendant dies his successor can only be made a_ party by 

means of a scire facias. Code 1873, ch. 169, $4: 1 Barton’s 
15 Ch’y Pr., p. 294-’5, § 100; Sands’ Suit in Equity (new edition), 

p. 151; form of setre facias, p. 520; form of decree, IV 
Minor’s Inst., p’t I, p. 796. 

By this change in the statute the privilege, which under Code of 
1819 was extended to the successors of a defendant who dies to be- 
come parties by motion, was taken away, and it is necessary under 
the present statute to issue the scire facias. In Lavell & Jordan vs. 
McCurdy’s Ex’or, 77 Va., 763, it was decided that the scire facias 
must be returnable in ninety days; if returnable after a longer 
period it 1s vuid; so that now when a defendant dies the suit 
abates until his successors by process (the scire facias) is brought 
before the court. 

It may be said that a party can waive the service of process and 
submit to the jurisdiction of the court. It is true that may be done 
by appearance and pleading to the merits of the cause, but not by 
appearance only. 1 Barton Ch’y Pr.. p. 148, p. 246; 7 Rob. Pr., p. 
16; 4 Minor’s Inst., p’t I, p. 868-9 (ed. 1878); 2 Herman cn Estop- 
pel, § 816; Tuberville vs. Long, 3 H. and M., 309. 

And by analogy to waiver of original process it may be conceded 
that in case of the death of a defendant his successors by appearing 
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und pleading to the merits may submit themselves to the jurisdic- 
tion of the court. In the case at bar, while the decree of May 4th, 
1872, recites appearance and leave to file answers, no answers were 
ever filed; nothing was done by the heirs to submit themselves to 
the jurisdiction of the court. 

(b.) The recital in decree of May 4th, 1872, that the heirs of 
Parker West made a motion to become parties to the suit is a false 
recital. 

In a direct attack upon a decree the rule is that when it appears 
that no process Was served on the parties making the attack the 
burden of proof is upon those claiming under the decree to shew 
that they were parties. Opinion of Anderson, J., in Walters vs. 
Hill, 27 Gratt., p. 398. 

The testimouy of the clerk of the court is not only that there is no 
process returned served upon the heirs after the death of their 
father, but there is no entry on the rule book to shew that any 
process, scire facias or otherwise, was issued against them. It also 
shews that there was no process returned executed on Parker West 
or any entry on the rule book that such process had been returned 
executed. (Bickford’s dep., pp. 8389-90-01 of Record.) 

The bill alleges that no process was served; that the heirs did 
not appear in person to make the motion; that they did not au- 
thorize any attorney to appear for them, and that they had no 


knowledge of the recitals of the decree of May 4, 1872, until the 
year 1885. 
16 In the answers of the defendants they state that they have 


no personal knowledge on the subject, but they state that 
they have been informed that Charles Kk. Mailory appeared for the 
heirs. They do not state that they have been informed that Mal- 
lory had authority to appear for the heirs, or even that they believed 
that he had authority so to appear. (Answer of J. B. Whitehead, 
pp. 96-7; of A. P. Thom, trustee, p. 119 of Record. The other an- 
swers are similar.) 

Upon this state of the pleadings the negative allegations in the 
bill just stated, not being traversed in the answers, are to be taken 
as true. 1 Barton Chcy Pr., pp. 398-99, n. 2. 

While there is no allegation in the answers that Charles K. Mal- 
lory had authority to appear for the heirs there is an res to 
prove it in the testimony. (Dep. of W.S. Howard, pp. 510, 522; of 
Geo. r Peek, pp. 022- 30 of Record.) 

(c.) The only testimony tending to shew authority in Mallory to 
ap “1 ar for the heirs consists wholly of his declarations. Upon well- 
recognized principles an agent cannot by his own declarations 
create an agency. Poore vs “Magruder, 24 Gratt., 197, 200-1. 

It appears from the record in the consolid: ited causes that Mal- 
lory, as attorney for Brinkley, filed one of the bills and represented 
a large number of the judgment creditors of Parker West. He was 
the attorney of record for interests antagonistic to Parker West and 
to his heirs. It is against the policy of the law to allow attorneys 
to occupy such positions. 

“No man, though by consent of parties, can be attorney on both 
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sides, for consent of parties cannot change the law.” 1 Bacon’s 
Abridg. —title, Attorney, p.488 ; 2 Tucker’s Comm., p. 46; 1 Wait on 
Actions, p. 243, and cases cited; 4 Minor’s Inst., part I, pp. 177-’78; 
Bowers vs. Bowers, 29 Gratt., 702. 

Not only was Mallory:so situated that he could not represent the 
heirs, but the testimony of the heirs is plain and specific that they 
did not employ him; that he never informed them that he had as- 
sumed to act for them, nor did they employ any counsel to represent 
their interests in the matter until the year 1880. (Dep. Geo. Bb. 
West, pp. 425-’80; Missouri Smith, pp. 414-18, and Mrs. Marrow, 
pp. 401-’6 of Record.) 

Suppose that the heirs had retained Mallory to represent their 
interests in the matter in controversy and he had been so situated 
that he could accept their retainer; it is claimed that this retainer 
merely euthorized him to conduct their cause in court; it gave 
him no power to waive the issuing and serving of personal process or 
to accept the service of original process. 

An attorney must have special authority to accept service of 

process or to waive service of process. 1 Wait on Actions, p. 
17 439; Starr vs. Hall’s Ex’or, 87 N. C., 381; Masterson vs. Le 

Claire, 4 Minn., 163; Bayley vs. Buckland, 1 Exchequer, p. 
1, 6 (Welsby, Hurlstone & Gordon); Anderson vs. Hawke, Ili. (38 
N. W. Rep’ter, 566); 4 Minor’s Inst., part I, p. 163 (108). 

There is no attempt whatever in the case at bar to shew that Mal- 
lory had any special authority to waive service of process. If his 
declarations could be received as evidence at all they would not 
point to any more than a general retainer. 

Does the unauthorized appearance of Mallory for the heirs bind 
them ? 

Clearly not. This would be depriving them of their property 
without “due process of law.” Freeman on Judgments, § 499. 
Harshey vs. Blackmarr, 20 Iowa, 161; Shelton vs. Tiffin, 6 How., 
644-5. 

The character of Mallory does not affect the question ; it is a ques- 
tion of authority. Did he have the power to bind these parties? 
In Herbert vs. Alexander, 2 Call, 498, where Edmund Randolph, a 
duly retained attorney, exceeded his authority, it was held that the 
client was not bound. See opinion of Flemming, J., and Lyons, J., 
p. 003. 

In Shelton vs. Tiffin, 6 How., 165, speaking of an entry in a simi- 
lar case, McLean, J., remarks: “The appearance was the act of the 
counsel and not of the court. Had the entry been that L. P. Perry 
came personally into the court and waived process, it could not have 
been controverted ; but the appearance by counsel, who had no au- 
thority to waive process or to defend the suit for L. P. Perry, may 
be explained. An appearance by counsel under such circumstances 
to the prejudice of a party subjects the counsel to damages, but 
this would not sufficiently protect. the rights of the defendant. He 
is not bound by the proceedings, and there is no other principle 
which can afford him adequate protection. The judgment, there- 
fore, against L. P. Perry must be considered a nullity,” p. 186. 
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(7.) The defendants are not purchasers for value without notice. 

(a.) This defence concedes that the decrees of May 4th, 1871, and 
May 4th, 1872, are void, but claims the protection of the court upon 
the ground that they have paid the purchase-money in good faith 
and without notice of the facts affecting the validity of the decrees. 

Every judicial sale is, per se, a notice of everything appearing in the 
record containing the decree of sale. ‘The doctrine is caveat emptor ; 
it suys to the purchaser, beware. It puts him upon enquiry. 

In Woods vs. Krebbs, 30 Gratt., 708, 714-15, the court, per 

Christian, J., announces the doctrine in this language: “ He 
18 must look to the title papers under which he buys, and is 

charged with notice of all facts appearing on their face or to 
the knowledge of which anything there appearing will conduct 
him. He has no right to shut his eyes or ears to the inlet of infor- 
mation and then say he is a bona fide purchaser without notice.” 
W issler vs. Craig’s Adim’r, 80 Va., p. 32. 

These defendant’s, except Whitehead, bought at private sale, be- 
tween November, 1571, and May, 1872, and when they came before 
the court in May, 1872, to ask that the sales to them be confirmed, 
what did the record in the consolidated causes disclose? 

lt shewed then as 1t does now that the “ Newport News ” land had 
been confiscated ; that the only party before the court, Parker West, 
had no interest of any kind in the land; that the bills only asked 
a sule of his interest, and that the court only ordered that to be 
sold; that the persons entitled to the fee, to wit, Bowen and Alex- 
ander, the purchasers of the life estate, and the children of Parker 
‘Vest, entitled to the reversion, were not before the court, and that 
the bills contained no allegations as to these persons representing 
the fee. 

Was it not the plain duty of these purchasers to refuse to com- 
plete their purchase until by proper amendments of the bills it was 
charged that the fee in this land was liable to the judgment credi- 
tors of Parker West, and to bring before the court upon the amended 
bills the children of Parker West by “ due process of law?” 

The only reason that can be assigned why this step was not taken 
is that they believed at that time, as did many others prior to the 
decision of Wallach vs. Van Riswick, 92 U. S., 202, that the reversion 
at death of Parker West was in him, as charged in oneof the bills, 
and thus their title would be good. 

They made a mistake as to the law of the case just as the pur- 
chaser did in the case of Webb vs. The City of Alexandria, 33 Grait., 
168. 

In that case the purchaser paid his money in good faith. He 
bought at a judicial sale; he supposed that the court obtained juris- 
diction to sell by service of process on the auditor of the city instead 
of the mayor.’ In Fairfax vs. Alexandria, 95 U.S., 774, it was de- 
cided that this service did not give jurisdiction, and the sale was a 
nullity. 

[In 33 Gratt., p. 175, the court says: “It was his duty (the pur- 
chaser) to have inquired into the validity of the decree of confisca- 
tion. If he neglected his duty, and in consequence parted with his 
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money for naught, he cannot justly impute his own negligence to 
the appellant.” 
So, in the case at bar, the purchasers were satisfied with 
19 purchasing the interest of Parker West; they knew that they 
had purchased nothing else. 

As to J. B. Whitehead, who bought after May, 1872, he not only 
had the notice attaching to the others, but that decree recited the 
fact that at that time the sales of the lands were in “ excess of the 
debts due bv Parker West, deceased.” He is charged with notice 
that the sale was not necessary for the payment of debts, and the court 
had no power to sell for any other purpose. 

(b.) It is claimed, however, that the decree of May 4th, 1872, which 
confirmed the sales, recited the fact that the heirs were made parties 
on their own motion; that the purchasers had no actual notice ; that 
the attorney who made the motion had no authority to act for them ; 
that this want of authority is an extrinsic fact as to which the rec- 
ord is silent; and they as purchasers had a right to rely on the re- 
citals of the decree. 

This position assumes, first, that this is the only defect in the title 
obtained by them, which we have endeavored to show is not true; 
second, that if they had exercised proper diligence in pursuing their 
inquiries as to the title they would not have ascertained the want of 
authority. It is a pregnant circumstance in this connection that 
when C. P. Huntington bought from some of the purchasers in 1880 
and had the title examined he ascertained even this extrinsic fact 
and procured a deed from the heirs. 

1. We claim that the doctrine of a purchaser for value does not 
apply to such a case as this. It applies in a contest between equita- 
ble and legal estates or between equitabie estates. In the former the 
court refuses to disarm the possessor of the legal title and in the 
latter case the equity prior in point of time prevails. 2 Pomeroy’s 
Equity, § 681. 

Illustration: A purchases land with the money of B, but he takes 
the deed in his own name; there is a resulting trust in favor of B, 
and, although A has the legal title, a court of equity will compel him 
to convey to B. 

But suppose that A, having the legal title, sells to C, who has no 
notice of B’s equity ; then when B asks the court for relief against 
C the court will refuse to disarm C of his legal title for the purpose 
of enforcing B's equity; each has a claim upon the court for protec- 
tion and it refuses to act. 

But when the contest is between legal titles, that which is prior in 
point of time prevails. The fact that the holder of the legal title 
second in point of time paid value for it without notice of the prior 
title does not affect the question; he bought nothing, because the 

title was in the first taker: it passed from the owner, and 


20 there was nothing to be sold. 2 Pomeroy’s Equity, § 679, 
in. 2, on p. 129, and n. 1, on p. 130, for a full discussion of the 
principle. 


In the case at bar the title passed from Parker West at the confis- 
cation sale in 1864, and vested in the purchaser from the United 
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States for life of Parker West, with reversion to the heirs at his 
death, and at his death it vested in them in possession. 

When the defendants bought in 1871 the title of Parker West, 
which was all that in that proceeding the court could or did sell, 
they bought nothing; his title had passed from him by the act of 
the law and he had “nothing to sell. 

The heirs are not claiming an equity as a a conceded legal 
title; they are asserting a claim to the legal title prior in point of 
time to that of the defendants, and they are dina: the court to set 
aside a decree fraudulent and void as to them, which obstructs the 
assertion of their legal title in a court of law. 

Gaines vs. New Orleans, 6 Wall., 716; Arrison vs. Harmstead, 
2 Barr., 199 (2 Penn. St.). In Rucker vs. Decker, 25 N. J. Eq., 283, 
Zabriskie, chancellor, says: “ The peculiar doctrine of equity as to a 
bona fide purchaser without notice is only applied in a case where it 
protects the legal title as against an equity of which the purchaser 
of the legal title had no notice.” 

And in Walters vs. Hill, 27 Gratt., 406, the language of the court 
is: “And if the decree in favor of his grantor was invalid he was 
not invested with the legal tithe and his equity could not prevail 
over the prior equity of the appellee,” p. 456; Lamar vs . Hale, 79 
Va., 155-’56. 

There are two cases which sustain the position thata purchaser 
at a bette sale, where the defect in his title arises from a matter 
extrinsic the record, is protected. Reeve vs. Kennedy, 45 Cal., 549 ; 
Dunkling vs. Wilson, 54 Ala., 163, cited in Freeman on Judgments, 
§ 495, § SOY. 

The reasoning upon which these cases are founded is that often 
urged—the policy of the law that the public records of the court 
should be regarded as speaking the truth. ‘The principle is an im- 
portant one, and when the attack is a collateral one its application 
cannot be controverted. In Wilcher vs. Robertson 78 Va., 610, 611, 
and 613, it was conceded by the appellee’s counsel that the heirs-at- 
law might attack the decree by direct proc ecings ; and where a 
direct attack is made, as in the case at bar, claiming that the court 
had no jurisdiction over the parties, the question is not, What aoes 
the record say? It is, What is the fact; did itor not have jurisdic- 
tion over the parties? The principle is clearly stated by Mr. Justice 


Cole, in Newcombe vs. Dewey, 27 ong 351: “Upon principle it 
seems to us the true question is, Did the court in fact have 
21 jurisdiction ? Not did the court decide that it had jurisdic- 


tion? If it did not in fact have jurisuiction, then its decision 
is a nullity, and it matters not what facts it finds or what questions 
it decides, unless there was jurisdiction in fact they are ali alike 
nullities. If without jurisdiction it may not adjudicate the real 
merits of the case, neither may it - geongen uny other question, 
whether it be introductory, incidental, or collateral. A judgment 
becomes a verity and concludes the parties because, and only be- 
‘ause, the court pronouncing it had jurisdiction so to do.” 
The principle upon which these cases in California and Alabama 
proceed is clearly erroneous. A purchaser for value is entitled to pro- 
d—1262 
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tection against a mere equity, but the payment of money in good faith 
by one person does not justify the court in depriving another person 
of his property “ without due process of law.” One of these prin- 
ciples is a mere doctrine of a court of equity; the other is a funda- 
mental principle, lying at the foundation of the validity of all the 
acts of courts. Jurisdiction of the parties is essential to give them 
ralidity. If there is conflict between these two principles the fun- 
damental must prevail. Better that a purchaser should occasionally 
lose his purchase-money by relying upon the records of a court than 
to establish the principle that the mere recital in a decree can de- 
prive a man of his property, for it is to be remembered that those 
who ciaim this protection for the purchaser concede that, in fact, the 
court did not have jurisdiction of the parties. These views are sus- 
tained by the following Cases : Harshey vs. Blackmarr, 20 Iowa, 161; 
Newcombe vs. Dewey, 27 Iowa, 381; Stone vs. Skerry, 51 Lowa, 582; 
Owens vs. Ranstead, 22 Ill., 161, 167; Ridgeway vs. Bank of Tenn., 
11 Humphreys, 522; Ingle vs. McCurry, l Heisk., 26; Landrum vs. 
Farmer, 6 Bush., 46; Johnson vs. Coleman, 23 Wise., 452: Miller vs. 
Gooman. 38 Penn. St., 309; Hernandez vs. James, 23 La. Ann., 483. 
In commenting on the cases which assert a contrary doctrine, where 
the officer has made a false return, Mr. Freeman says: “ It would 
seem to be one of those self-evident axiomatic propositions that might 
be safely asserted without fear of successful contradiction that no 
greater fraud can possibly be perpetrated than to deprive a person 
of his property without giving him an opportunity to be heard in its 
defence. ‘To do so is repugnant to our sense of natural justice, op- 
posed to the underlying principles of all free governments deriving 
their authority from a written constitution, and is seldom, if ever, 
sanctioned, except where might and not right prevails. Yet the 
authorities just quoted undoubtedly have that effect, for when it is 
asked, and that, too, of those marvels of wisdom and guardian angels 
of the rights of persons—courts of equity—to relieve against the 

commission of such an outrage—fraud per se, it might truth- 
22 fully be said—and to prevent one man through the medium 

of courts of justice from confiscating the property of another, 
their answer is: Inasmuch as you have a cause of action against the 
officer for making a false return, we will deny you the relief sought, 
allow the Constitution to be violated, and your property confiscated. 
Fortunately, however, the authorities quoted have not been followed 
in this country.” Note to Taylor vs. Lewis, 19 Am. Decisions, pp. 
137-’8. 

3. The object to be attained by the doctrine of a purchaser for 
value was to prevent the purchaser from losing his purchase-money. 
In the case at bar, if the heirs prevail, the money of the purchasers 
is on deposit in bank to the credit of the consolidated causes ; the 
money with interest is subject to the order of the court to be repaid 
them when the title fails. The application of the doctrine in this 
case would be to make a bad title, confessedly bad, good; to encour- 
age purchasers at judicial sales not to enquire into the validity of 
the title offered for sale; to wipe outof existence the doctrine of 
caveat emptor. 
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(S.) The doctrine of estoppel is relied on in the answer of A. P. 
Thom, trustee (pp. 94, ‘5, 6, "7 of Record), and in the answer of J. B. 
W hitehead. 

This defence concedes that the plaintiffs are entitled to the relief 
prayed for in the bill but for the facts pleaded in estoppel, and these 
facts bar the remedy. 

What is the relief asked? It is that the void decrees of May 4th, 
1S71 and 1S72, and the deeds made in pursuance thereof May be set 
aside and cancelled. 

The faets relied upon are that plaintiffs in 1872 executed a deed 
in which their interest in the proceeds of the sales of the lands in 
controversy were conveyed to secure the pavinent of a debt; that 
they knew of the proceedings taken to sell the lands; that they knew 
of the purchase of the defendants, and did not warn them or vive 
notice of their claim; that had the defendants known of the elaim 
of the heirs they would not have bought. 

As to the deed, an estoppel by deed only applies between the par- 
ties to the deed and their privies. McCullough vs. Dashiel, 78 Va., 
634. The deed does not affect strangers unless they are misled by 
it. Jb. p. 640. Here it is not even alleged that the defendants 
knew of it at the time of their purchase 

But regarding the answer as an attempt to plead an estoppel in 


pais ani estoppel by conduct—the facts pleaded lack all of the essen- 

tials of such a defence. ‘These essentials, as stated by Mr. Bigelow, 
are— 

23 “1. False representation or concealment of material facts, 


“2. Representation made with knowledge of facts. 
“3. The party to whom it was made must have been ignorant, 
actually and permissible, of the truth of the matter. 
“4. It must have been made with the intention, actual or virtual, 
that the other party should act upon it. 
“5. The other party must have been induced to act upon it.” 
P. 522, 3d ed., Bigelow on K’stoppel ; 2 Herman on Estoppel, 


The gravamen of this species of estoppel is a false representation 
made with intent to deceive one ignorant of the faets, and that it 
did deceive or mislead the party to his injury. There Is no such 
allegation in the answers. Not only are these facts essential to be 
shewn in proof, but they must be properly pleaded. Bigelow on 
Kstoppel, }). 679. If the defence had been set up by plea a demurrer 
would have been sustained to such a plea alleging only the facts 
stated In the answer. 

(b.) We have considered the defence as Upon a demurrer admit- 
ting the facts. 

The evidence does not sustain the answer. 

As to the deed, the object was to secure a debt of Parker West and 
not a debt of the heirs. The Hampton Savings Bank had a large 
judgment against Parker West. Mr. Lee’s per. representative loaned 
money with which to buy paper of tlie bank at a large discount 
with which to pay the debt. The heirs secured Mr. Lee’s adm’r 
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upon land not involved in this controversy, and the deed provided 
that the land was not to be sold if the proceeds of the sales of P. 
West’s land in the consolidated causes was sufficient to pay Lee's 
adm’r. In the rogress of the cause Mr. Lee’s adm’r was paid the 
amount thus secured. Instead of the bank receiving the whole of 
its debt he stood as an assignee of the debt of the bank to the ex- 
tent of the amount advanced by him (p. 270 of Reeord and _ p. 
531-2 for the deed). : Whatever might be the effeet of this trans- 
action had it been known to the purchasers it 1s not necessary to 
consider, as it is neither alleged nor proved that it was known to 
them at the time or that it in any way influenced their conduct. 

It is true that the heirs knew that proceedings were taken to sell 
these lands, but there is nothing in the evidence to shew a knowl- 
edge of the purchase made by the defendants. It will be noticed 
that these sales were private; the land was not sold publicly. 

At the time of the sale (1871) the rights of the heirs in the prop- 
erty of their ancestor, which had been confiscated, were uncer- 

tain; the legal question was a novel one in this country. 
24 Bigelow vs. Forrest, 9 Wali, 389, was decided in 1869, and 
Wallach vs. Van Riswick, 92 U.S., not until 1876. 

The heirs were without means to undertake the investigation and 
prosecution of a claim that would in all probability not vest until 
the opinion of the Supreme Court of the United States was known. 
(Dep. Mrs. Marrow, p. 411, question 35 on cross-ex.) Under these 
circumstances they were simply silent; they did nothing to deceive 
any one or mislead any one, and they yielded nothing. 

The facts upon which their claim is based appeared in the record 
of the consolidated causes under which the purchasers claim. 

Each party had the same knowledge of the facts; the point of 
difference was the law arising upon the facts. There was nothing 
concealed, nothing misrepresented. 2 Herman on Estoppel, § 957. 

The purchasers, if they expected to get a fee-simple title, must 
have believed that Parker West had an interest in the reversion 
after his life, as alleged in one of the bills. They so construed the 
law arising upon undisputed facts; the heirs were ignorant of the 
law and therefore were silent. 

When the highest court of the country decided in 1876 that 
Parker West had no such interest, but that it vested in the heirs, 
they asserted their rights. They were not called upon to assert them 
earlier. Young vs. Young, J2 Lea (Tenn.), 335. (Dep. of M. Smith, 
pp. 414-18 and p.421 of Record.) Mere silence under such cireum- 
stances will not operate as an estoppel. 2 Herman, § 947. | 

Silence, like a representation, must not only be misleading; it 
must actually have misled at the time of purchase. Frederick vs. 
Missouri River R., 82 Mo., 402; Maxwell vs. Bay City Bridge, 46 
Mich., 278, 282-’3-’4. 

It is not even alleged that the silence of the heirs misled the pur- 
chasers. 

In order to call forth the doctrine of estoppel, especially as to 
real estate, fraud, either actual or constructive, is an essential 
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element; there must be an intent to deceive. 2 Herman on 
Estoppel. 

In Henshaw vs. Bissell, 18 Wall., 255, Justice Field says: “ An 
estoppel in pais is sometimes said to be a moral question. Certain it 
is that to the enforcement of an estoppel of this character, such as 
will prevent a party from asserting his legal rights to property, there 
must generally be some degree of turpitude in his conduct which 
has misled others to their injury. Conduct or declarations founded 
upon ignorance of one’s rights have no such ingredient and seldom 
work any such result,” p. 271. 

In Brant vs. Virginia Coal and Iron Co., 93 U. S., 326, the 

25 doctrine that fraud is essential is affirmed, and Justice Field 

adds: “Itis also essential for its application with respect to 

the title of real property that the party claiming to have been in- 

fluenced by the conduct or declarations of another to bis injury was 

himself not only destitute of knowledge of the true state of the 

title, but also of any convenient and available means of acquiring 
such knowledge,” }). apYe 

And in the case in 93 U.S., just as in the case at bar, the party 
bought what he supposed was a fee simple, but the court construed 
it to be only a life estate, and those entitled in reversion were not 
estopped. ‘The land was sold under a decree of a court in a suit to 
which the reversioner was a party. On p. 330 Justice Field says: 
“ The purchaser was bound to take notice of the title. He was di- 
rected to its source by the pleadings in the case.” 

The courts have gone farther even than these eases, holding that 
at a public sale the owner of the legal title, if present, is under no 
obligation to assert his title. It is only when his title is a concealed 
one, such as an unrecorded mortgage, that he is bound to speak. 2 
Herman, § 964, § 968; Fisher vs. Mossman, 11 Ohio St., 42, 47; Hill 
vs. Epley, 31 Penn. St., 32; Knouf vs. Thompson, 16 Penn. St., 364; 
Mason vs. Philbrook, 69 Me., 57; Allen vs. Kellam, 69 Ala., 442. 

(9.) The doctrine of laches and stale claim 1s relied upon by the 
defendants as ¢ defence. 

This doctrine is generally applied in matters of account where, 
from the lapse of time, the evidence of the items of account is lost 
or obscured. 

The latest utterance of the court in this State states the doctrine 
thus: “ Where from delay no correct account could be taken, and 
any conclusion to which the court arrived must be conjectural, and 
the original transactions have become so obsenred by lapse of time, 
loss of evidence, and death of parties as to render it difficult to do 
justice, the court will not relieve the plaintiff.” Riehardson, J., in 
Wissler vs. Craig’s Adm’r, 80 Va., p. 29; 1 Barton Ch’y Pr., p. 90, 
§$ 23, and eases cited In note. 

In the case at bar no account is called for. The rights of the par- 
ties, the title to the land, rests upen facts which are undisputed and 
clear. 

The other application of the doctrine is that it affords evidence of 
an abandonment of the right claimed. Richardson, J., in Massie’s 
Adm’r vs. Heiskell’s Trustee, 80 Va., p. 805, says: “ It is well settled 
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that laches cannot be predicated of those who are ignorant of their 
rights. Rowe vs. Bently, 29 Gratt., 763. Such defence is, in 
26 equity, only permitted to defeat an acknowledged right on 
the ground of it affording evidence that the right has been 
abandoned.” 

The evidence in the case at bar shews that the plaintiffs were ig- 
norant of their rights in the property until 1876. At that time they 
asserted their rights, claiming title to this land under the decision 
of Wallach vs. Van Riswick, 92 U.S., 202—a decision which, it ap- 
pears from the answer of the defendants Groome and Kimberly, 
was fully discussed in the county of Elizabeth City. This claim 
was made to Geo. M. Peek, one of the special commissioners who 
sold to the defendants under the decrees in the consolidated causes, 
and who after that time conveyed title to them. (See dep. of Peek, 
pp. 524-5 of Record ; dep. of G. M. West, pp. 429-50; of M. Smith, 
pp. 421—-’ 3.) 

In the exercise of their rights, in Dee’r, 1880, they sold their title in 
a part of the Newport News tract to C. P. Huntington, who had also 
bought from the purchasers under the decrees in the consolidated 
“auses, and provided for these purchasers by a contract with Hunt- 
ington that should they (the heirs) establish their title to these lands 
he should at all events pay the purchasers $150 per acre. Under 
this agreement Huntington retained the residue. (See Exhibit “A,” 
pp. 452-’5, and dep. of Bickford, pp. 394~-'5.) 

In July, 1881, a suit was comimenced against the defendants, but 
it was not prosecuted. In 1883 the heirs employed counsel and In 
1885 commenced an action of ejectment for the lands, and when the 
court decided that the decrees of May 4th, 1871 and 1872, could not 
be attacked collaterally this suit was brought at once. 

The plaintiffs claimed a legal title to “the lands. The statute 
would not bar them in the assertion of this right until May 4th, 
1887, fifteen years after the sales were confirmed. ‘They brought 
their action of ejectment in 1885, two years before expiration of the 
bar, and as soon as the court held the decrees could not be attacked 
in a court of law the same day this suit was commenced. 

That C. Kk. Mallory had undertaken to represent them in the con- 
solidated causes came to their knowledge first in the answers and 
depositions in this cause. 

We submit that these facts do not indicate an abandonment of 
the right of the plaintiffs. They rather justify the assertion that 
from the time the plaintiffs knew their rights they made a continual 
claim, and just so soon as it appeared that the aid of a court of 
equity was necessary to the assertion of their rights they made ap- 
plication at once. 

The doctrine of laches does not apply where there is fraud. 1 
Barton Ch’y Pr., § 24, and cases cited. 

The ground upon which relief is prayed here is fraud; that 

27 the decrees of May 4th, 1871 and 1872, were obtained with- 

out notice to the plaintiffs, who were not made parties by “due 

process of law.” A deaae so obtained, in the language of Mr. Free- 
man, is a fraud per se. 


= 
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The doctrine of laches cannot apply to Mrs. Marrow, who is and 
has been a married woman from the beginning of these contro- 
versies. 

Wherefore your petitioners pray that the said decree may be 
reviewed by this court and reversed in the several matters com- 
plained of. 

THE PETITIONERS, 
By their counsel, BURROUGHS & BRO. 


I, W. W. Gordon, an attorney practicing in the supreme court of 
appeals of Virginia, am of opinion that it is proper that the said 
court should review the decrees complained of in the foregoing 
petition. 

WM. W. GORDON. 


Appeal allowed upon petitioners giving bond in the penalty of 
$250 before the clerk of the circuit court of Elizabeth City county, 
conditioned as the law directs. 


T. T. FAUNTLEROY. 


To the clerk of the court of appeals, at Richmond, Va. 


Transcript of Record. 
(Page ] of Ms. record omitted.) 


Witniam P. Marrow and Mary E., His Wife, Ggeorace B. West, and 
Missouri Smiru, Plaintiffs, 
vs. 

JosEPH B. BRINKLEY, JoHN L. Peek, Jonn B. Wuireneap, A. P. 
Thom, Trustee, William H. Kimberly, Martin McDevitt, Charles 
I’. Groome and Emma D., His Wife, George W. Schermerhorn, and 
George Booker, Defendants, 


Bill. 


28 To the Honorable R. L. Henly, judge of the circuit court of 
Warwick county: 

Humbly complaining, sheweth unto your honor the above-named 
plaintiffs as follows: 

In the year 1831, January 1, Parker West purchased of Elizabeth 
LD). Porter and others a tract of land situate in Elizabeth City county 
(now in the county of Warwick), called New Port’s Noose, and on 
the same day received from them a deed with general warranty for 
the said land in fee, described’ in the said deed as containing 250 
acres and bounded on the south by James river, on the west by lands 
of James Burke, on the north by a creek making out of James river 
ut the east or lower end of said land. Under this deed Parker West 
occupied and held possession of the said land until some time in 
the year 1567. 

On the 3d of December, 1863, proceedings were instituted in the 
United States district court for the eastern district of Virginia to 
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confiscate the said land as property of Parker West, under an act 
of Congress approved July 17th, 1862, entitled An act to suppress 
insurrection, to punish treason and rebellion, &e. The land is de- 
scribed in the said proceelings as situate, lying, and being in Eliza- 
beth City county, eastern district of Virginia, bounded on the north 
by the county road, on the east by Newport’s News creek and parish, 
on the south by James river, and on the west by the land of James 
Burke. The land described in these confiscation proceedings in- 
cludes the whole of the land described in the deed of January 1, 
1881, and all of the tract now held by the defendants, as hereinafter 
stated. On the 3d day of June, 1864, the proper preliminaries 
having been taken, the said land was decreed to be sentenced, con- 
demned, and confiscated, and ordered to be sold by the marshal. 
The said land was sold by the marshal for $5,150 to J. B. Alexander 
and John J. Bowen, and a deed executed to them for the said land 
by the marshal on the 15th day of February, 1865, and duly re- 
corded in the clerk’s office of Elizabeth City county on the 11th 
day of April, 1867, and on the 4th day of June, 1867, the said pur- 
chasers were put in possession of the land thus purchased by them, 
as will more fully appear by a copy of the record of the said court 
in said proceedings herewith filed, marked Exhibit “ A,” as a part 
of this bill. The said purchasers remained in possession of the said 
tract of land until the death of Parker West, which occurred in De- 
cember, 1871. | 

(a.) That at the August rules, 1870, Joseph B. Brinkley filed his 

bill in the circuit court of Elizabeth City county against 
29 Parker West and others, alleging that on the 15th day of 

March, 1861, he had obtained a judgment against John A. 
Curtis, Thomas Latimer, and Parker West for $8400, with interest 
from Sept. 30th, 1857, and $8.12 costs; that Jno. A. Curtis had been 
declared a bankrupt and his estate had not and could not pay a 
dividend ; that Thomas Latimer and Parker West had no personal 
estate, and that executions against them had been returned “ no 
property ;” that Thomas Latimer was seized of certain lands situ- 
| ated in Elizabeth county, and of certain other jands owned by 
him jointly with W. R. Willis and others. 

(6.) That Parker West was seized of various tracts of land in the 
county of Elizabeth City, numbered from 1 to 7 and described, and 
that he was entitled to the fee in the foregoing lands, which had 
been confiscated by what is known as the confiscation law of the 
United States, to wit, the act of Congress of July 17th, 1862, entitled 
“An act to suppress insurrection, to punish treason and rebellion, to 
seize and confiscate tlhe property of rebels,” &c., under which act cer- 
tain proceedings were had in the United States courts and the life 
estate of said Parker West confiscated and sold, and the possession of 
said land is now in the purchaser for the life of the said Parker West, 
and charged that the said judgment being had and docketed aecord- 
ing to the requirements of the statutes in such cases made and pro- 
vided long prior to any proceedings under the said confiscation act, 
was In no ways affected by it, and was a prior lien, and said lands 
ahead of any title the purchasers at such confiscation sale may have 
acquired, 
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Ist. A tract of land in Hampton, at the intersection of S. Back and 
(Jueen streets. 

2d. A tract of land known as Newport’s News, in said county, con- 
taining 303} acres, bounded by James river, the road, creek, and the 
lands of Parrish and Burke. 

The said bill asked for an account of the annual and fee-simple 
valve of the lands of Thomas Latimer and Parker West, of the liens 
thereon and their priorities, and that so much of the said lands as 
were necessary should be sold to pay the said debt. 

(c.) At the same rules, in 1870, John L. Peek, as surviving partner 
of himself and Thomas Peek, filed his bill against Parker West and 
Geo. Lb. West, trustee, alleging that at the March term, 1867, of the 
circuit court of Elizabeth City county, he had obtained a judgment 
against Charles Jones and Parker West for $70, with interest and 
costs, and at the same.term of the said court other judgment were 

obtained against Parker West and others; that the said Parker 
30 W est was seized of a large real estate in the county of Elizabeth 
City, to wit: 

“Ist. The reversion after an estate for his life, which was confis- 
cated and sold by authority of the United States during the late civil 
war, in a tract of land known as Newport News, situate on James 
river, and bounded on the east by Newport News creek, west by the 
lands of Burke’s devisees, south by the James river, and north by 
the lands of Burke’s devisees and Geo. Melson’s grantees, containing 
393 acres, more or less. 

“2d. The absolute fee in a certain other tract of land called ‘Ca- 
sey’s,’” ke. 

That on the 14th day of March, 1867, before any of the said judg- 
ments were obtained, Parker West conveyed the tract of land known 
as Newport News to Geo. b. West, in trust, to secure certain creditors 
therein, and praying that an account be had of the real estate owned 
by Parker West, its value, and of the liens thereon, by judgment or 
otherwise, and that so much of the said lands as were necessary might 
be sold to pay the debts of the plaintiffs and others in the order of 
their priorities. 

(3.) That at the September term, 1870, of the said circuit court of 
Klizabeth City county the said suits of Brinkley vs. Latimer and 
West and Peek vs West and West were consolidated with another 
suit pending in said court under the style of Willis et a/s. vs. Latimer 
et als., the object of the latter suit being to affect a partition of lands 
held jointly by Latimer, Willis, and others, so that in the first suit 
named it might be ascertained what portion of the lands owned by 
Latimer could be applied to the payment of the plaintiff’s debt in 
the first suit. 

And.in these consolidated causes a decree was made for an account 
of the annual and fee-simple value of the lands of Latimer and 
Parker West, and of the liens thereon; andas to Parker West’s lands 
the commissioner was directed to report “the claim of title to any 
party for any portion thereof and the character and circumstances 
attending the same. “ Under this decree Commissioner Howard 
made a report showing the liens by judgment against Parker West 
4—-1262 
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to a large amount, principal, interests, and costs, up to May 1, 1871. 
Many of these judgments were also liens on the lands of Thomas 
Latimer, and a large portion of them—more than one-half of them— 
were judgments against Parker West as surety or endorser for others. 

This report shewed that Parker West was the owner of nine (9) 
different tracts of land. Tract No. 4 of the said lands, known as the 
“Newport News” tract, was reported by the commissioner to be 

in the possession of J. B. Alexander and J. J. Bowen, under 
ol a title derived from the marshal of the United States district 

court of Virginia, having been sold under what is known as 
the “ confiscation act,” in 1864. The fee-simple value of said tract 
was reported to be $9,097.50 and its annual value $350. 

(4.) On the 4th day of May, 1871, a decree was entered in the said 
consolidated causes confirming the report of Commissioner Howard 
and directing Thomas Jabb, Charles Kk. Mallory and Geo. M. Peek, 
as special commissioner, to sell seven (7) tracts of land owned by 
Parker West. Included in this number was “all the interest of 
Parker West in that certain tract of land known as Newport News.” 

The said special commissioner was directed to except from the 
sale of the Newport News tract 50 acres alleged to have been sold to 
A. J. Ford and a tract also alleged to have been sold to Geo. B. West 
by the said Parker West. 

(5.) The plaintiffs allege that at the time the suits of Brinkley vs. 
Latimer and West and Peek vs. West and West were begun and at 
the date of said decree of sale all the right, title, and interest of 
Parker West in the said tract of land known as “ Newport News” 
had been divested by the confiscation proceedings mentioned in the 
first paragraph in this bill, and that he had no estate whatever in 
said lands; that J. B. Alexander and J. J. Bowen, the purchasers 
of the said tract of land at the confiscation sale, and the plaintiffs 
and Lizzie B. West, the children of Parker West and the heir pre- 
sumptive of Parker West, were the only persons who had any estate 
in the said lands; that the said circuit court of Elizabeth City 
county had no power or jurisdiction io decree a sale of the said traet 
of land and vest in the purchaser a fee-simple title unless they were 
parties to the said suit; that these persons, essentially parties, were 
not only not served with process in said suit, but the plaintiffs did 
not even ask in their bills that they should be made parties. They 
charge that the said decree of May 4th, 1871, is absolutely null and 
void for want of jurisdiction over the persons of the only parties 
who had any estate in the said lands or any interest therein; and 
they claim that the said decree and procee dings had before the said 
decree being a nullity, no act done in pursuance of the said decree 
is valid; that the sales made under it and the deeds made to the 
purchasers hereinafter named are void, and that no subsequent de- 
cree or order made in the said consolidated causes did or could give 
any validity to said void decree. | 

(6.) At the November term, 1871, of the said court the special 

commissioners reported that they had sold lands of Parker 
o2 West other than the Newport News land,wlose sales amounted 
to $860, and the lands of Thomas Latimer, whose sales 
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amounted to $457.14. They also reported that sales had been made 
by Parker West to Geo. B. West of 12 acres of the Newport News 
tract at $1,200 and to A. J. Ford of 60 acres of the same tract at 
$5,000, and all of said sales were confirmed by the court. 

At the May term, 1872, the special commissioners reported sales 
to various persons of portions of the Newport News tract according 
to a platand survey made by William Ivy, a copy of which is here- 
with filed, marked “ b,” and at a subsequent term they reported a 
sale of the residue of the said tract to J. B. Whitehead and Jno. S. 
Tucker, all of which sales were confirmed. 

The portions of the said tract now in controversy and so sold are 
five (5) acres included in lot No. 2 to C. F. Groome and Emma F.,, 
his wife; three (3) acres, undivided, in lot No. 4 to W. H. Kimberly; 
one-half (1) acre in lot No. 5 to Martin MeDevitt; twenty anda 
half (203) acres, the whole of lot No. 8, to J. B. Whitehead and Jno. 
S. ‘Tucker. 

In December, 1871, Parker West died intestate, leaving Geo. B, 
West, Elizabeth R. West, Missouri Smith, and Mary I. Marrow, 
his children and heirs-at-law, surviving; and Elizabeth R. West 
died in the vear 1885 intestate, unmarried, and without issue. 

At the pr riod of the death of Parker Wi st the plaintiffs did not 
know what were their rightsin his lands which had been confiseated. 
Even in the legal profession different views were entertained on the 
subject, some contending that the fee vested in the purchaser at the 
confiscation sale: others that the purchaser only took an estate for 
the life of Parker West, and that Parker West held a reversion after 
his life which was subject to his debts, and some that the pur- 
chaser took an estate for the life of Parker West, and at his death 
his heirs were entitled to the estate free from his debts, as to which 
there was no lien acquired prior to confiseation. In this condition 
of affairs the plaintiffs determined to do no aet vielding their rights 
in the premises, and so far as they know they have done nothing 
which could be construed as a waiver of their rights in the confis- 
cated lands of Parker West. 

In 1876 they learned of the decision of the Supreme Court of the 
United States in the case of Wallach vs. Van Riswick, holding, as 
they were informed, that the effect of the confiscation was to vest In 
the purchaser at the confiscation sale the title to the land of the 
offender for his life, and that at his death his heirs became entitled 

to the same absolutely. In the latter part of the year 1550 
30 C. P. Huntington purchased from the various parties who 

claimed title to the Newport News tract under the decrees in 
the aforesaid consolidated causes all of the Newport News tract ex- 
cept 49 acres. This purchase was made by taking an option from 
each purchaser for a definite period, and before the expiration of 
the option he purchased also from the West heirs, as hereinafter 
stated, which were held as to 20 acres by Geo. LB. West, 5 acres by 
C. F. Groome and Emma F., his wife, 3 acres by W. H. Kimberly, 3 
acre by Martin McDevitt, and 203 acres by John B. Whitehead. 

At the same time C. P. Huntington proposed to the heirs of Parker 
West to purchase their right to the same lands. At this time the 
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extension of the Chesapeake and Ohio railway had not been made 
to Newport News, but it was looked upon as the prospective terminus. 
Negotiations were pending for some time, the parties not being able 
to agree upon the price. Finally C. P. Huntington offered for the 
land $8,000, and declared that the terminus of the railroad should 
not be located at Newport News unless he could purehase the title of 
the plaintiff to thisland. Under these circumstances, believing that 
the price offered was largely in excess of the value of the land for 
agricultural purposes and that its value by reason of its proximity 
to the terminus of a projected railway was about to be iost by a 
change of location which would affect other lands owned by them, 
they sold to C. P. Huntington the said lands for $8,000, as will ap- 
pear by their deed of December, 1880, a copy of which is herewith 
filed, marked “ C.” ; 

(7.) On the 4th day of May, 1872, the first term of the said circuit 
court of Elizabeth City county after the death of Parker West, a de- 
cree was entered in the said consolidated causes beginning as fol- 
lows: 

“The death of Parker West being suggested, on the motion of 
William P. Marrow and Mary E., his wife, Elizabeth R. West, George 
B. West, M. Smith, and Missouri, his wife, the said Mary E. Marrow, 
Elizabeth R. West, G. B. West, and Missouri Smith, being the heirs- 
at-law of the said Parker West, to be made parties defendant to these 
‘auses, the said William P. Marrow and Mary E., his wife, E. KR. 
West, G. B. West, and M. Smith and Missouri, his wife, are hereby 
made parties defendant to these causes. 

“This cause then this day again came on to be heard upon the 
papers formerly read and the report of Special Commissioner C. Kk. 
Mallory, Thomas Tabb, and G. M. Peek of the sales made by them 
under a former decree in these causes, to which report no exceptions 
have been filed, and was argued by counsel. 

“On consideration whereof the court doth adjudge, order, 
o4 and decree that the said report and the sales reported therein 
be, and the same are hereby, confirmed.” 

And in another part of the said decree it is ordered— 

“That George M. Peek do check for the further sum of two hun- 
dred dollars, being the amount allowed to said G. M. Peek by the 
heirs of the said Parker West, as appears by written consent of coun- 
sel, for extra services rendered in the sales of said land, said amount 
of sales being in excess of debts due by Parker West, deceased, and 
reported in the third of these causes.” 

The plaintiffs allege that at the time the said decree was entered 
they had no knowledge whatever of its contents; that they had not 
employed counsel to represent them in the said suits, and that they 
never authorized any attorney-at-law or any other person to act for 
them in the said suits, and, as no process was ever served upon them 
requiring them to appear in said suits and defend their rights, they 
did not suppose any decree could be entered affecting their rights. 

The plaintiffs first learned that they were considered parties to 
these causes in the year 1876, after the decision of Wallach vs. Van 
Riswick. At the house of Mrs. Stores, in Hampton, this decision 
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was the subject of conversation, when Elizabeth R. West said,“ Then 
we will get our Newport News lands back.” G. M. Peek, who was 
present, said, “ No; vou were parties to the suits in which the lands 
were sold.” She at once denied that the heirs had been made par- 
ties to the suits. ) 

[In the year 1881 they employed Mess. Burroughs & Bro. to ex- 
amine the proceedings had in’ the United States court and this court 
touching their rights to the Newport News tract, and in 1885 they 
authorized them to commence suit for the land, and it was in this 
year for the first time that they were informed of the exact nature 
of the decree of May, 1872, and of its recitals, and even then they 
did not suppose it would be claimed that they in person asked the 
court to make the said decree allowing them to become parties to 
the said suits. They learned of this construction of the decree only 
at the trial of the suit in ejectment hereafter mentioned. 

(8.) The plaintiffs allege that the recitals in the said decree of May 
ith, 1872, mentioned in the foregoing paragraph of this bill, ure 
false; that no one of the parties named ever appeared in the said 
court in person and made the said motion ; that on the day named 
no one of them was in the town of Hampton; that no one of them 
ever employed an attorney-at-law to represent them in the said 

causes, to make the said motion, or to protect their rights as 
OO heirs of Parker West, nor did all of them or a part of them 
ever do any of the acts enumerated. 

Nor did they ever in person or by attorney authorize the agree- 
ment mentioned in said decree to pay $200 to G. M. Peek. The 
suid decree must have been obtained by some one claiming to repre- 
sent the heirs of Parker West, who imposed upon and deceived the 
court, who was is unknown to the plaintiffs. This decree was a 
fraud upon the rights of the plaintiffs and a fraud upon the court. 
The plaintiffs in the said consolidated causes obtained the benefit of 
this fraud, and the defendants, who have possession of part of the 
Newport News tract, are claiming the benefit of this fraud. They 
rest their title upon the fraudulent decree and ask that a court 
established for the purpose of administering justice should become 
an instrument in perpetuating a fraud and thereby depriving the 
plaintiffs of their property without a hearing and without “ due 
process of law.” 

(9.) The plaintiffs allege that had all the proceedings in said con- 
solidated causes been regular up to the 4th day of May, 1872, that 
upon the death of Parker West the said proceedings were suspended, 
and that these proceedings could only be revived against the plain- 
tiffs, the heirs-at-law of Parker West, by a bill of revivor, with due 
service of process upon the heirs, or a scire facias issued in the mode 
prescribed by the statute in such cases made and provided and 
served upon the heirs; that such steps were not taken in said con- 
solidated causes, and at the May term, 1873, the second term after 
the suggestion of the death of Parker West, the said causes should 
have been discontinued. 

(10.) On the 23d of April, 1880, Geo. M. Peek, special commis- 
sioner, reported to the court that he had drawn upon the fund to 
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the credit of the consolidated causes in the Marine Bank of Norfolk, 
by virtue of the decree of October 22, 1878, in favor of Elizabeth 
R. West for the sum of $294, in favor of Marv IE. Marrow, the wife 
of Wm. P. Marrow, for $294, and in favor of Missouri Smith forthe 
sum of $294. 

The statements are not true. The facts are these: The checks 
were drawn by G. M. Peek in favor of these parties and given to G. 
B. West to deliver them. ‘The parties refused to accept them, and 
G. B. West started to Hampton to redeliver them to G. M. Peek. 
On his way he lost them. He stated to G. M. Peek what had 
occurred and requested him to notify the bank and stop the payment 

of the checks should any one attempt to collect them. 
ob The account kept with the Marine Bank of Norfolk and 
the consolidated causes,a copy of which is herewith filed, 
marked “ D,” and the vouchers for sums drawn, shews that no such 
checks were ever paid. The balance on deposit in said bank on the 
Ist of July, 1885, was $6,341.75. 

The account kept with the Citizens’ Bank of Norfolk and the said 
causes, a copy of which is herewith filed. marked “ FE,” shews that 
no such checks were paid in that bank. The balance on deposit In 
said bank on the Ist of July, 1885, was $2,128.66. 

The plaintiffs have always refused to accept payment of the pro- 
ceeds of the sale of the lands of Parker West sold in these causes as 
his heirs-at-law, because they claimed that thev had title to the 
land itself, and they were unwilling to accept anything in lieu 
thereof. 

The written agreement to pay to G. M. Peek $200, mentioned in 
paragraph “8” of this bill, said to be made by their counsel, they 
have never been able to find. It has been lost from the papers in 
the said consolidated causes, if such paper ever existed. They have 
enquired for the said paper of the clerk of the court, who has made 
diligent search therefor, but has been unable to find it. They never 
authorized any attorney-at-law to execute such a paper for them. 

(11.) In the year 1885 the plaintiffs and Elizabeth R. West insti- 
tuted an action of ejectment against C. F.Groome and Emma, his 
wife, for 5 acres, part of lot No. 2, Ivy’s plat; W. H. Kimberly for 
3 acres, part of lot No.4; Martin McDevitt, } acre, part of lot No. 
6, and John B. Whitehead and A. P. Thom, trustee, for lot No. 8, 
twenty and a half acres. The suit was commenced in the county 
of Warwick and moved by assent to the county of Elizabeth City. 

On the trial of the said suit the said parties, who on their own 
motion were allowed to appear and defend in the place of the defend- 
ant in possession, upon whom the declaration had been served, 
claimed a fee-simple title to the said tracts of land under deeds 
executed to them by G. M. Peek, special commissioner under de- 
crees entered in the said consolidated causes after May 4th, 1872, 
which deeds they offered in evidence, together with a copy of the 
record of the said consolidated causes. 

The plaintifis then offered to prove by G. B. West, Mary E. Mar- 
row, and Missouri! Smith the facts stated in the Sth, 9th, and 10th 
paragraphs of this bill as to the false recitals of said decree of May 
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4th, 1872, and its fraudulent character, and, being sworn, they did 

each of them so testify; but it was claimed by the defendants 
37 that the said decree was a doinestic decree alleging that the 

parties named had voluntarily appeared in open court In 
proper person and asked to be made parties to said consolidated 
causes, and that no evidence could be heard to attack or impeach 
suid decree in a collateral suit, and the court so ruled and excluded 
suid evidence, and thereupon the plaintiffs were advised to submit 
to a nonsuit, which was done. 

(12.) The plaintiffs allege that no process was ever served upon 
them in the said consolidated CHUSCS prior to suid decrees of May, 
1871, and May 4th, 1872, or since that time, and the recitals in the 
latter decree as to their appearance being false; that the said court 
at no time in the said proceedings had any jurisdiction over the 
persons of the plaintiffs, in whom after the death of Parker West 
the fee-simple title to said lands known as the Newport News tract 
vested, and in whom before his death the reversion vested, and they 
claim that the decrees authorizing the sule of said lands, the decrees 
confirming said sales and directing deeds to be made to the defend- 
ants, Groome, Kimberly, McDevitt, and Whitehead, and the said 
deeds are absolutely void for want of jurisdiction in the said court 
of Elizabeth City county over the plaintiffs, the heirs-at-law of Parker 
West, yet they are clouds upon their title and obstruct their pro- 
ceedings at law to obtain possession of said lands. 

(15.) They have been informed that C. Ff. Groome and Emma, his 
wife, have conveyed one-fourth (4) of an acre, part of the said 5 acres 
in lot No. 2, to George Booker, and the same quantity of said land 
to Geo. W. Schermerhorn, and that John B. Whitehead has con- 
veyed the said 203 acres, lot No. 8, to A. P. Thom, trustee. 

The plaintitfs waived an answer under oath to this bill. Prior to 
the institution of the action of ejectment the plaintiffs offered 
through their counsel to pay to C. F. Groome, W. H. Kimberly, and 
Jno. b. Whitehead or A. P. Thom, his trustee, the full amount of 
the purchase-money paid by them to the special commissioner in 
the said consolidated causes, with interest from the time of payinent, 
if they would release to them the title obtained through the deeds 
of tie special commissioner and deliver to them possession of the 
said land. This offer was declined, but it is here again made. ‘They 
allege that the amount of money now on deposit to the credit of the 
said consolidated causes is more than sufficient to reimburse the said 
parties the amount of their purchase-money and interest thereon, 
and that all the debts of Parker West due the plaintiffs in said 

causes have been paid. 
08 At the trial of this cause the plaintiffs will offer to read so 
much of the record of the said consolidated causes or a copy 
thereof as shall appear pertinent to the cause. 

The plaintiffs pray as follows: 

1. That Joseph B. Brinkley, Thomas. L. Peek, C. F. Groome and 
Emma F.; his wife, W. H. Kimberly, Jno. B. Whitehead, A. P. 
Thom, Geo. Booker, and Geo. B. Schermerhorn may be made parties 
defendant to this bill and required to answer the same as fully and 
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particularly as if the allegations thereof were here again repeated 
and they thereto specially interrogated. 

2. That the said decrees of May 4th, 1871, and May 4th, 1872, 
may be vacated, annulled, and set aside and declared void and of 
no effect to vest in the defendants any right or title whatever to the 
lands described in this bill. 

3. That the said deeds executed by G. M. Peek, special commis- 
sioner, to C. F. Groome and Emma F., his wife, for the said five 
acres, part of lot No. 2; to W. H. Kimberly for three acres, part of 
lot No. 4; to Martin McDevitt for half an acre, part of lot No. 6, and 
to Jno. B. Whitehead for lot No. 8, twenty and a half acres, may be 
declared void for want of authority in said special commissioner to 
execute such deeds. 

4. That proper process may issue, and that they may have all such 
other further and general relief as the nature of their case may re- 
quire or to equity shall seem meet. 

And they will ever pray, &c. 

BURROUGHS &«& BRO., 
Counsel for the Plaintiffs. 


G. B. West makes oath that the facts stated in the foregoing bill 
so far as made upon hisown knowledge are true, and so far as made 


upon information he believes to be true. 
GEO, B. WEST. 


Subscribed and sworn to before me, in the city of Norfolk, this 80th 
day of January, 1886. 
JNO. J. BURROUGHS, 
Notary Public. 


39 Exuipit “A.” 


Office U.S. district attorney for the eastern district of Virginia. 
Norroik, Va., Dec. 3, 1863. 
To the marshal of the United States for the eastern district of Vir- 
ginia : 

In compliance with general instructions issued by the Attorney 
General under the act of July 17, 1862, entitled “An act to suppress 
insurrection, to punish treason and rebellion, to seize and confiscate 
the property of rebels, and for other purposes,” I have to direct that 
you seize all the right, title, interest, and estate of Parker West in 
and to all that piece or parcel of land, with the house and buildings 
thereon, situate, lying, and being in Elizabeth City county, eastern 
district of Virginia, bounded as follows: On the north by the county 
road, on the east by Newport News creek and Parish, on the south 
by James river, and on the west by the land of James Burke, to- 
gether with all the goods, chattels, and personal property of the said 
Parker West in and upon the said premises, together with all the 
improvements, buildings, rights, privileges, appurtenances, and other 
hereditaments to the same belonging or in anywise appertaining, 
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and all right, title, interest, and estate of Parker West therein, as 
proceedings are to be instituted to secure tle confiscation of the same 
to the use of the United States under the above-entitled act. You 
will report the seizure to me when the same shall have been made. 
L. H. CHANDLER, 
U.S. District Attorney. 


kindorsed: No. 94. Order of seizure. Parker West. 


Unirep States MARSHAL’s Orrice, Feb’y 22, 1864. 
| certify that I have seized the within-described property and given 
notice to the tenant In possession as within directed. 
JOHN UNDERWOOD, 
U.S. Marshal, 
Per W. G. WEBBER, D. JL 
liled Mareh 1, 1864. 
W. Il. BARRY, Clerk. 


40) To the judge of the district court of the United States for the 
eastern district of Virginia: 

This is the libel of information of L. H. Chandler, United States 
attorney for the eastern district of Virginia, in behaifof the Govern- 
ment of the United States against all the right, title, interest, and 
estute of Parker West in and to all that piece or parcel of land, with 
the house and buildings thereon, situate, lving, and being in Eliza- 
heth City county, eastern district of Virginia, bounded on the north 
by the county road, on the east by Newport News creek and Parish, 
on the south by James river, and on the west by the land of James 
Burke, together with all the goods, chattels, and personal property 
of the said Parker Westin and upon the said premises, together 
with all his right, title, and interest in and to the improvements, 
buildings, rights, privileges, appurtenances, and other hereditaments 
to the same belonging or in any way appertaining, and against all 
persons lawfully intervening for their interest therein; and there- 
upon the said L. H. Chandler, United States attorney as aforesaid, 
doth allege and articulately propound as follows: 

I. That certain States forming a part of the territory and constitut- 
Ing a part of the Government of the United States, and specifically 
enumerated by.the President of the United States in his proclama- 
tion duly issued and bearing date the first day of July, A. D. eigh- 
teen hundred and sixty-two, are engaged in armed rebellion against 
the lawful authority of the United States. 

II. That by the act of Congress of the United States approved the 
seventeenth day of July, in the year of our Lord one thousand eight 
hundred and sixty-two, entitled “An act to suppress insurrection, to 
punish treason and rebellion, to seize and confiscate the property of 
rebels, and for other purposes,” provision was made for the seizure 
and confiscation of the property of persons engaged in armed re- 
bellion against lawful authority of the United States, as therein set 
forth. 

III. That the President of the United States did, on the twenty- 
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fifth day of July, in the year of our Lord eighteen hundred and sixty- 
two, issue his proclamation warning all persons within the contem- 
plation of the sixth section of the said act of Congress of July 17, A. 
D. 1862, to cease from participating in, aiding, countenancing, and 
abetting the existing rebellion against the Government of the United 
States, as provided for by said act. 
4] ag That Parker West, on the sald seventeenth day of July, 
in the vear of our Lord one thousand eight hundred and 
sixty-two, was and previously thereto had been the owner of real 
estate in said Elizabeth City county, Virginia, described as follows: All 
that piece or pareel of land, with the house and buildings thereon, 
situate, lying, and being in Elizabeth City county, eastern district 
of Virginia, bounded on the north by the county road, on the east 
by Newport News creek and Parish, on the south by James river, 
and on the west by the land of James Burke, together with all the 
goods, chattels, and personal property of the said Parker West in 
and upon the said premises, together with all the improvements, 
buildings, rights, privileges, appurtenances, and other hereditaments 
to the same belonging or in anywise appertaining. 

V. That the said Parker West subsequently to the said seven- 
teenth day of July, in the year of our Lord one thousand eight hun- 
dred and sixty-two, held and exercised an officeand agency of honor, 
trust, and profit under the government of the so-called Confederate 
States and under one of the said several States of said Confederacy 
and under the laws thereof, and that the said Parker West accepted 
the appointment and was elected to said office and agency after the 
date of the president’s ordinance of State, and did take an oath of 
allegiance to and to support the constitution of the so-called Confed- 
erate States. 

VI. That the said Parker West, owning property in said Elizabeth 
Citv county, Va., as aforesaid, has since the said seventeenth day of 
July, in the year of our Lord one thousand eight hundred and sixty- 
two, assisted and given aid and comfort to the rebellion and to those 
engaged in the rebellion against the lawful authority and against 
the Government of the United States, in this, that the said Parker 
West did, on the eighteenth day of July, in the year of our Lord one 
thousand eight hundred and sixty-two, and at various other times 
between that date and the date of the filing of this libel of informa- 
tion, give aid and comfort to said rebellion by acting as a soldier 
and as an officer and as a non-commissioned officer in the army and 
navy of the so-called Confederate States, and by contributing money 
and property to the aid and encouragement of those engaged in the 
rebellion against the lawful authority of the United States and to 
the government of ‘he so-called Confederate States. 

VII. That the said Parker West, on the eighteenth day of July, 

in the year of our Lord one thousand eight hundred and 
42 sixty-two, was engaged in armed rebellion against the Gov- 
ernment of the United States and in aiding and abetting such 
rebellion, and, notwithstanding that the President of the United 
States, on the 25th day of July, eighteen hundred and sixty-two, 
did issue his proclamation as aforesaid, warning all persons within 
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the contemplation of the sixth section of the said act of Congres of 
July the seventeenth, eighteen hundred and sixty-two, to cease par- 
ticipating in, aiding, countenancing, and abetting such rebellion, the 
said Parker West did not within sixty days after the said proclama- 
tion was duly given and made cease to aid, countenance, and abet 
such rebellion, and did not return to his allegiance to the United 
States. 

VII. That the said property herein described has been seized by 
the United States marshal for the eastern district of Virginia in 
compliance with instructions issued by the Attorney General to dis- 
trict attorneys of the United States, and bv virtue of the fifth see- 
tion of the aet approved on the 17th day of July, in the year of our 
Lord one thousand eight hundred and sixty-two, entitled “An act 
to suppress insurrection, to punish treason and rebellion, to seize 
and confiscate the property of rebels, and for other purposes.” 

IX. That by reason of the premises the property herein deseribed 
became and was forfeited to the United States and ought to be con- 
demned — their use. 

Wherefore prayer is hereby made to your honor that process of 
monition may issue against the owner and owners of the property 
herein deseribed, and against all persons interested or claiming an 
interest therein, warning them at some early day, to be therein 
named, to appear and answer this libel of information; and, the 
owner of said property being absent and non-resident, prayer 1s 
further made for order of publication in the usual form, and for such 
further and other relief as to law and justice may appertain and as 
this court is competent to give in the premises. 

March 1, 1864. 

(Signed) L. H. CHANDLER, 
U.S. Attorney. 


Endorsed: 94. U. S. district court for Eastern — Virginia, at 
Norfolk, Va. United States vs. All the Right, ‘ritle, Interest, and Es- 
tate of Parker West. Libel of information. Filed Mareh 1, 1864. 


W. H. Barry, clerk. 

LS (Canfiscation. 

District Court of the United States for the Eastern District of 

Virginia. 
THe UNITED STATES 
Us. 

Aut THe Rieur, Trree, INTEREST, AND Estate OF PARKER WEST IN 
and to Al] that P ece or Parcel of Land, with the House and 
Buildings Thereon, Situate, Lying, and Being in Elizabeth City 
County, Eastern District of Virginia, Bounded on the North by 
the County Road, on the East by Newport’s News Creek and Par- 
ish, on the South by James River, and on the West by the Land 
of James Burke, together with All the Goods, Chattels, and Per- 
sonal Property of the said Parker West in and upon the said 
Premises. 

On reading and filing the libel in this case the court orders that 
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process of monition issue as prayed, and appoints the second Tues- 
day of April, 1864, and the court-room in the city hall, in the city 
of Norfolk, as the tithe and place of trial of this cause; and also 
orders that notice of said time and place of trial and of the sub- 
stance of the said libel be given by publication thereof in the “ Old 
Dominion,” a newspaper published in the city of Portsmouth, and 
also posting up the same atthe city-hall door, in the said city of Nor- 
folk, and that proclamation of the pendency of this suit be made by 
the marshal at the city-hall door two times weekly until the day of 
trial. 
JOHN C. UNDERWOOD, 
District Judge. 


Endorsed: No. 94. United Statesvs. All the Right, Title — Parker 
West. Order for process, &c. Returnable. Filed and entered 
March 1, 64. W.H. Barry, clerk. 


The President of the United States to the marshal for the eastern 
district of Virginia, Greeting: 

You are hereby commanded to give public notice, at least fourteen 
davs before the day of trial hereinafter mentioned, by advertisement 
in the “ Old Dominion,” a newspaper published in the city of Ports- 
mouth, and by posting up a notification at the city-hall door, in the 
city of Norfolk, and by proclamation at said city-hall door twice a 

week till the day of trial aforesaid, that L. H. Chandler, at- 
44 tornev of the United States for said district, has caused all 

the right, title, interest, and estate of Parker West in and to 
all that piece or parcel of land, with the house and buildings thereon, 
situate, lying, and being in Elizabeth City county, eastern district 
of Virginia, bounded on the north by the county road, on the east 
by Newport News creek and Parish, on the south by James river, 
and on the west by the land of James Burke, together with all the 
goods, chattels, and personal property of the said Parker West in 
and upon the said premises, to be seized by you as forfeited to the 
United States; that he did on the Ist day of March, 1864, file in the 
clerk’s office of said district court a libel of information on behalf of 
the United States against the said tract of land and personal prop- 
erty, and against all persons lawfully intervening for their interest 
therein, and forthe causes in said libel set forth, praying for con- 
demnation of the same to the use of the United States, and that said 
court has appointed the second Tuesday of April, 1864, and the court- 
room in the city hall in the said city as time and place for the trial 
of said cause, when and where all persons interested in said tract of 
land and personal property, or claiming an interest therein, may 
appear and make their allegations in that behalf. 

Herein fail not, and make return of this warrant into said clerk’s 
office without delay, so endorsed as to show the time and manner of 
its execution by you. 

Witness the Honorable John C. Underwood, United States district 
judge for the eastern district of Virginia, this 1st day of March, A. 


D. 1864. 


WM. H. BARRY, Clerk. 


oO~ 


JOSEPH B. BRINKLEY ET AL. oi 


endorsed: No. 94. United States vs. All the Right, Title, and In- 
terest — Parker West. Monition. Returnable2d Tuesday Ap’, ’64. 
Issued March 1, ‘64. I hereby certify that I have caused the notice 
to be published, posted, and proclaimed as herein commanded. Nor- 
folk, Va., Ap’l 12th, 1864. John Underwood, U. 8. marshal, per W. 
G. Webber, D. M. Filed April 12, 1864. Wm. H. Barry, clerk. 


District Court of the United States for the Eastern District of 
Virginia. 
To Parker West and to all whom it may concern, Greeting: 
Notice is hereby given that on the 22d day of February, 
45 1864, all the right, title, interest, and estate of Parker West 
in and to all that piece or parcel of land, with the house and 
buildings thereon, situate, lying, and being in Elizabeth City 
county, eastern district of Virginia, bounded on the north by the 
county road, on the east by Newport News creek and Parish, on the 
south by James river, and on the west by the land of James Burke, 
together with all the goods, chattels, and personal property of the 
said Parker West in and upon the said premises, was seized by the 
marshal of the United States for said district as forfeited to the use 
of the United States, and the same is libelled and prosecuted in this 
court in the name of the United States for condemnation for the 
CaAUSeS in) the sald libel set forth, and that sald Cause will stand for 
trial at the court-room in the city hall, in the city of Norfolk, on 
the second Tuesday of April next, when and where ail persons are 
warned to appear to show cause why condemnation should not be 
decreed and to intervene for their interests. 
Dated March Ist, 1864. 
WM. H. BARRY, Clerk. 


indorsed : No. 94. United States vs. All the Right, Title — Parker 
West. Notice of seizure and libel and time and place of trial. 
Kiled March 1, 1864. Wm. H. Barry, clerk. 


District Court of the United States for the Eastern District of 
Virginia. 


R. E. Glassett, of the citv of Portsmouth, being duly sworn, de- 
poses that he is one of the publishers and proprietors of “ The Old 
Dominion,” a daily newspaper published in the city of Portsmouth, 
and that a notice, of which the annexed is a true and correct copy, 
was published in said newspaper fourteen times prior to the llth 
day of April, 1864, the first insertion being on the llth day of 
March, 1864, and the last on the 30th day of March, 1864. 

R. E. GLASSETT. 


Fees for publieation, 250 words, $7.50. 
| : 


Subscribed and sworn to before me this 2d day of June, 1864. 


W. H. BARRY, Clerk. 
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Distriet Court of the United States for the Eastern District of 
Virginia. 
To Parker West and to all whom it may concern, Greeting : 
Notice is hereby given that on the 22d day of February, 
46 1864, all right, title, interest, and estate of Parker West in 
and to all that piece or parcel of land, with the house and 
buildings thereon, situated, lying, and being in Elizabeth City 
county, eastern district of Virginia, bounded on the north by the 
county road, on the east by Newport’s News creek and Parish, on 
the south by James river, and on the west by the land of James 
Burke, together with all the goods, chattels, and personal property 
of the said Parker West in and upon the said premises, was seized 
by the United States marshal for said district as forfeited to the use 
of the United States, and the same is libeled and prosecuted in this 
court in the name of the United States for condemnation for the 
‘“ause In the said libel set forth, and that said cause will stand for 
trial at the court-room in the city hall, in the city of Norfolk, on the 
second ‘Tuesday of April next, when and where all persons are 
warned to appear to show cause why condemnation should not be 
decreed and to intervene for their interest. 


Dated March 1, 1864. 
W. H. BARRY, Clerk. 


Endorsed: No. 94. United States vs. Parker West. Proof pub. 
notice. Filed June 21, 1864. W.H. Barry, clerk. 


Provost MAksHAL Orricr, 2Np District, 
RicHMOND, VaA., April 14th, 1865. 


I do hereby certify that on the 14th day of April, 1865, at Rich- 
mond, Va., the oath prescribed by the President of the United 
States in his proclamation of December 8, 1863, was duly taken, 
subscribed, and made matter of record by Parker West at Rich- 
mond. 

W. KUNTZER, 
Lt. Col. 88th N. Y. Vols. and Dist. Pro. Mar. 


Endorsed: 94. 79. Parker West. Oath of allegiance. Filed 
June 6, 1865. Wm. H. Barry, clerk. 


At a special term of the district court of the United States of 
America for the eastern district of Virginia, held at the court- 
room in the city hall, in the city of Norfolk, on Friday, the 
47 3d day of June, in the year of our Lord one thousand eight 
hundred and sixty-four. 
Present: The Honorable John C. Underwood, district judge. 
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Confiscation. 


Unxirep SraTes 
is, 

Aut THE Rieu, Tit te, INTEREST, AND ESTATE OF PARKER 
West in and to All that Piece or Parcel of Land, with 
the House and Buildings Thereon, Situate, Lying, and 
Being in Elizabeth City County, Eastern District of Vir- No. 94 
ginia, Bounded on the North by the County Road, on the ( “* °* 
Kast by Newport’s News Creek and Parish, on the South 

vy James River, on the West by the Land of James 
burke, together with All the (joods, Chattels, and Per- 
sonal Property of the said Parker West on and upon the 
said Premises. 


The papers in this eause having been heretofore returned, the 
usual proclamation having been made, the default of ail the parties 
being duly entered, and, notwithstanding said default, witnesses 
having been called and examined by L. H. Chandler, attorney for 
the United States, and due deliberations bei ing had on the pleadings 
and proofs, it is thereupon, on motion of the said L. H. Chandler 
ordered, adjudged, sentenced, and decreed by the court that the 
real and personal property mentioned and described in the libel in 
this cause be, and the same accordingly is, confiseated and con- 
demned as forfeited to the United States; and, upon like motion, it 
is further adjudged, ordered, and decreed that the clerk of this court: 
issue il decree of venditionz eLponas LO the marshal of the district, re- 
turnable according to law, and that the said marshal, after having 
given at least ten days’ notice of the time, place, and terms of sale 
of the personal property by publication thereof in one of the news- 
papers published in the city of Norfolk, Va..and at least twenty 
days’ notice of the time, place, and terms of sale of the real estate by 
publication. thereof in one of the newspapers published in the city 
of Norfolk, Va., in one of the newspapers published in the city of 
Washington, D. C., and in one of the newspapers published in the 
city of New York, sell the said property at public sale, for cash, 
to the highest bidder, and bring the proceeds of said sale into this 
court for its action thereon. 

JOHN C. UNDERWOOD, 
Dist. Judge. 


48 Endorsed: 94. United States vs. All the Right, &e., - 
Parker West. Decree. Filed and entered June 3, 1864. 
Wm. H. Barry, clerk. 


Unirep STATES OF AMERICA, | _ 
° ° . ,. . ° BS. 
District of Virginia, 
The United States of Ameriea to the marshal of the — district of Vir- 
ginia, Greeting : 
Whereas a libel was filed in the district court of the United States 


ideas 
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for the eastern district of Virginia, at Norfolk, on the Ist dav of 
March, in the year of our Lord one thousand eight hundred and 
sixty-four, by L. H. Chandler, United States district attorney for 
said district, against all the right, title, interest, and estate of Parker 
West in and to all that piece or parcel of land, with the house and 
buildings thereon, situate, lying, and being in Elizabeth City county, 
eastern district of Virginia, bounded on “the north by the county 
road, on the south by Jamesriver, and on the west by land of James 
Burke, together with all the goods, chattels, and personal property 
of the said Parker West in and upon the said premises, praying that 
the same may be condemned and sold for causes in the said libel 
alleged; and whereas the said real estate and personal property has 
been attached by the process issued out of the said district court in 
pursuance of the said libel and is now in custody by virtue thereof, 
and such proceedings have been thereupon had that by the decree 
of the said court in this cause made and pronounced on the 5rd day 
of June, in the year of our Lord one thousand eight hundred and 
sixty-four, all the right, title, interest, and estate of Parker West in 
and to said real estate and personal property was condemned and 
ordered to be sold by you, the said marshal, after giving ten days’ 
notice of sale, according to law of personal property, by publication 
thereof in one of the newspapers published in the city of Norfolk, 
Va., and twenty days’ notice of the sale of real estate by publication 
thereof in one of the newspapers published in the city of Norfolk, 
Va.; in one of the newspapers published in the city of Washington, 
D. C., and in one of the newspapers published in the city of New 
York : 

Therefore you, the said mi renal, are hereby commanded to cause 
all the right, title, interest, and estate of Parker West in and to said 
real estate and personal property, so condemned and ordered to be 

sold, to be sold in the manner and form upon the notice and 
49 at the time, place, and upon the terms by law required, and 
that you have the money accruing from said sale in said 
court, at Norfolk, on the 19th day of January, eighteen hundred and 
sixty-five, and that you then pay tle same to the clerk of the court. 

And have you alsu then and there this writ. — 

Witness the Honorable John C. Underwood, judge of the said 
court, at Norfolk, in the — district of Virginia, this 19th day of No- 
vember, in the year of our Lord one thousand eight hundred and 
sixty-four, and of our Independence the eighty-. 


W. H. BARRY, Clerk. 


(1.) Endorsed: No. 94. District court of the United States, east- 
ern district of Virginia. United States vs. All the Right — Parker 
West. 

Vend. exponas. 
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Decree rendered June 3d, A. D. 1864. R’t’n day, Jan’y 19,’65. Libel- 
lant’s proctor. 

(2.) Also endorsed: 1865, Feb’y 15th. Sold as within comm’d 
for $3,150.00; am’t p’d, $800.00, marshal’s fees, Ke. 


a i 72 00 
SI ais sccch sinitsschs sesame cies idles tad ninlaeainenes mmo dee: Se 


$90 00 


Due by Wm. Webster, $2,350. No deed given. Fees and expenses 
retained. Balance, $710. Paid clerk. John Underwood, U.S. M. 
W. A. Duncan, deputy. 


Joseph B. Alexander, of the county of Washington, in the Dis- 
trict of Columbia, and John J. Bowen, of the city of Rochester and 
State of New York, do on oath say that they are the owners of all 
that piece or parcel of land, with the house and buildings thereon, 
situate in Elizabeth City county, in the State of Virginia, being that 
farm and appurtenances which were seized and confiscated in the 
United States district court for the — district of Virginia, at Norfolk, 
as the property of Parker West; that they hold the deed of the 

United States marshal, John Underwood, bearing date 15th 
50 February, 1865, and recorded with deeds of Elizabeth City 
county aforesaid, llth April, 1867, for the same; that they 
have paid in full therefor and are unable to obtain possession of 
said property. Therefore they pray that vour honor will be pleased 
to issue an order to the said marshal or his deputy, directing and 
commanding him to put them in immediate possession of said prop- 
erty. 
J. B. ALEXANDER. 
JOHN J. BOWEN. 


Sworn and subscribed to before me, in open court, this 3d day of 
June, A. D. 1867. 
W. Il. BARRY, 
Clerk U. S. District Court, — Dist. Va. 


Endorsed: Ordered that writ of possession issue in this — to the 
marshal on payment of $2 to the clerk and $8 tothe marshal. J. 
©. Underwood, dist. judge. Filed June 3, 1867. W. H. Barry, cl’k, 
by J. P. Hodges, dep. 


Ata regular term of the district court of the United States of 
America for the — district of Virginia, held at the court — In the cus- 
tom-house, in the city of Norfolk, on the 50th day of May, in the 
year of our Lord one thousand eight hundred and sixty-seven. 

' Present: The Honorable John C. Underwood, district judge. 
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UnrIrep STATES q 
Us 

ALL THE Rieut, Tirie, INTEREST, AND ESTATE OF PARKER 
West in and to All that Piece or Parcel of Land, with 
the House and Buildings Thereon, Situate, Lying, and 
Being in Elizabeth City County, Eastern District of Vir- No. 94 
ginia, Bounded on the North by the County Road, on the { **"" °* 
East by Newport’s News Creek and Parish, on the South 
by James River, and on the West by the Land of James 
Burke, together with All the Goods, Chattels, and Per- 
sonal Property of the said Parker West in and upon the 
said Premises. i 


On reading and filing the affidavits of Joseph B. Alexander 

51 and John J. Bowen, purchasers and owners of the property 

described in the above-entitled suit, and, on motion of L. H. 

Chandler, United States district attorney, for and in behalf of the 

owners and petitioners, it is ordered by the court that the marshal 

of this court put the said Joseph B. Alexander and John J. Bowen 
in possession of the premises above described. 

Witness the Honorable John C. Underwood, judge of the United 
States district court for the — district of Virginia, at Norfolk, this 
third day of June, A. D. 1867. 

WM. H. BARRY, Clerk, 
By P. HODGES, Dep. 


Endorsed (1): Norfolk, Va., June 4th, 1867. Executed, as within 
commanded, by putting the within-named persons in_ possession of 
the property, &c. John Underwood, United States marshal, per 
James N. Croft, dep’t-. 

Also endorsed (2): United States district court, — district of Vir- 
ginia. United States vs. Parker West. Writ of possession. Filed 
June 6, 1867. W.H. Barry, cl’k, by J. P. Hodges. dep. 


Unitep STATES OF AMERICA, Jo wit: 


The President of the United States to the judge of the district court 
for the United States for the — district of Virginia, Greeting: 
Because in the record and proceedings and also in the rendition of 

the judgment of a plea which is in the said court, before you, be- 

tween Parker West, plaintiff in error, and the United States, defend- 
ant in error, a manifest error hath happened, to the great damage 
of thesaid Parker West, as by complaint appears, we, being willing that 
the error, if any hath been, should be duly corrected and full and speedy 
justice done to the parties aforesaid in this behalf, do command you, 
if judgment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with all 

things concerning the same, to the circuit court of the United 

52 States for the — district of Virginia, together with this writ, so 

that you may have the same at the city of Richmond, in the 
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said district, on the fourth Monday of November next, in the said 
circuit court to be. then and there held, that, the record and pro- 
ceedings aforesaid being inspected, the said circuit court may 
cause further to be done therein to correct that error which of right 
and according to the laws and customs of the United States should 
be done. 

Witness the Honorable Salmon P. Chase, Chief Justice of the Su- 
preme Court of the United States, this 19th day of May, in the year 
of our Lord one thousand eight hundred and sixty-eight. 

W. H. BARRY, 
Cle rk of thee Circuit (ourt of thi United States 
for the — District of Virginia. 


endorsed : No. —. United States circuit court, — of district of Vir- 
ginia. Parker West, pl'ff in error, vs. The United States, def’t in 
error. Writof error to district court U. S.,— dist. Va. Filed July 
31,1868. James P. Hodges, clerk. 


District Court of the United States of America, — District of 
Virginia. 
PARKER West, PI’ff in. Error, 
is, 


Tue Unirep Srares, Def’t in Error. 


K now all men by these presents that we, Parker West —— are 
held and firmly bound unto the United States in the sum of five hun- 
dred dollars ($500.00), to be paid to the said United States; to which 
payment, well and truly to be made, we bind ourselves and each of 
us, jointly and severally, and our and each of our heirs, executors, 
and administrators, firmly by these presents. 

Sealed with our seals and dated this Oth day of May, A. 1). LS6S. 

Whereas the above-named Parker West hath prosecuted a writ of 
error to the circuit court of the United States for the — district of Vir- 
ginia to reverse the judgment and decree rendered in the above- 
entitled suit by the district court of the United States for the — dis- 
trict of Virginia: 

Now, therefore, the condition of this obligation is such that if 
the above-named Parker West shall prosecute his said writ of 

error to effect and answer all damages and costs 1f he shall 
D3 fail to make good his plea, then this obligation shall be 

void; otherwise the same shall be and remain in full force 
and virtue. 


. * 
' 


PARKER x WEST. [seAt.] 
mark 


GEO. B. WEST. 


Sealed and delivered in presence of— 
J. P. HODGES, Clerk. 
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Endorsed: No. —. United States district court, — district of Vir- 
ginia. Parker West, pl’ff in error, vs. The United States, def’t in 
error. Bond. Filed July 31, 1868. J. P. Hodges, clerk. 


I, Chas. T. Barry, clerk of the district court of the United States 
for the eastern district of Virginia, do hereby certify the foregoing 
to bea true and complete copy of the original papers in re The 
United States vs. Parker West, No. 94, confiscation, now on file in > 
this office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Norfolk, in said district, this 5th day of 
December, 1885. : 

CHAS. T. BARRY, Clerk. 


United States Circuit Court, Eastern District of Virginia. 
RicHMoND, October 7, 1878. 
PARKER WEST 


Ss. -No. LQ. 
Tue Unrrep Srares. } 


Appeal for district — in confiseation. 
SAME ) . 
vs. . No. 11. 
SAME. 


Appeal from district court in confiseation. 


On motion of the United States, by the district attorney, in the 
two above-entitled causes, itis ordered that said two causes be stricken 
from the docket. 


54 UNITED STATES OF AMERICA. ) 
y ° ° ve ° e SS 
Eastern District of Virginia, | 


I, M. F. Pleasants, clerk of the circuit court of the United States 
for the eastern district of Virginia, hereby certify that the above is 
a true copy of the final order entered in the causes named. 
Witness my band and the seal of said court this 8th day of Oc- 
tober, 1885, at Richmond, in said district. y” 
[Circuit Court Seal. ] 


M. F. PLEASANTS, Clerk. 


Fee, $100, 
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Exurpit “ B.” 


af 
i 


(lor plat see MS. record.) 


Exuipit “C.” 
W. P. Marrow et als. to C. P. Huntington. Deed. D. B. 7, p. 195. 


This indenture, made this, the sixth day of December, in the year 
of our Lord one thousand eight hundred and eighty, by and between 
William P. Marrow and Mary K., his wife, of the city of Richmond ~ 
Elizabeth R. West. George B. West. of the county of Elizabeth City, 
and M.Smith, of the county of King William, and Missouri P. 
Smith, his wife, of the county of Elizabeth City, all of the State of 
Virginia—the said Mary E Marrow, Elizabeth R. West, George B. 
West, and Missouri P. Smith, being the children and the heirs-at- 
law of Parker West, deceased—parties of the first part, and Collis P. 
Huntington, of the city, county, and State of New York, party of 
the second part, witnesseth : 

That the said William P. Marrow and Mary E., his wife; Eliza- 
beth R. West, Geo. B. West, and M. Smith and Missouri P., his 
wife, for and in consideration of the sum of eight thousand dollars, 
good and lawful money of the United States, to them paid by the 
said Collis P. Huntington at or before the ensealing and delivery of 
these presents, the receipt whereof they do hereby acknowledge and 
thereof acquit and forever discharge the said Collis P. Huntington, 
his heirs, executors, and administrators, by these presents have 
granted, bargained, sold: conveyed, aliened, en feoffed, released, and 
confirmed, and by these presents do grant, bargain, sell, convey, 

alien, enfeoff, release, and confirm, unto the said Collis P. 
55 Iluntington and unto his heirs and assigns forever all that 

certain tract, piece, or parcel of land situate, lying, and being 
in Southfield magisterial district, in the county of Elizabeth City 
and State of Virginia, known as the“ Newport News farm,” lately 
owned by Parker West, deceased, and as surveyed by William Ivy, 
surveyor, containing two hundred and thirty-seven (237) acres, more 
or less (excepting such lots and parcels thereof as are hereinafter 
specifically excepted from the operation of this instrument), which 
said farm or tract of land is bounded and described as follows, to 
wit: On the northwest and north by the lands formerly owned by 
Burke (now in controversy), on the northeast and east by lands 
now owned by the heirs of the said Parker West, deceased, known 
as Pumpkin Hall, and by the lands formerly owned by 8S. M. Bow- 
man, known as the “ Ivy tract,” and by Newport News creek ; on 
the southwest by the James river and fronting on said river, except- 
ing, first, ten acres (undivided) in that certain lot known as lot No. 
1, containing fifteen acres, according to Ivy’s survey of the Newport 
News farm, and now owned by George b. West, excepting, thirdly, 
five acres (undivided) in said lot No. 2, now owned by C. F. Groome, 
excepting, fourthly, three acres (undivided) in lot No. 4 (Ivy’s plat 
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of survey), now owned by William H. Kimberly, excepting, fifthly, 
one-half an acre (undivided) in lot No. 6 ( Tvy’ s plat of survey) 
owned by John B. Whitehead, the portions i excepted from the 
operation of this instrument containing in the aggregate thirty- 
elght acres and one-half an acre, together with all the estate, right, 
title, interest, and property, as well in possession as in expectancy, 
claim, and demand whatsover of them and each of them, the said 
William P. Marrow and Mary E., his wife, Elizabeth R. West, George 
B. West, and M. Smith and Missouri P., his wife, in law and equity 
or otherwise however, of, in, to, and out of the said land herein con- 
veyed ; to have and to hold the said tract, piece, or parcel of land 
herein conveyed and every part and parcel thereof unto the said 
Collis P. Huntington, his heirs and assigns, forever, and unto the 
only forever, and unto the only proper use and behalf of him, the 
said Collis P. Huntington, his heirs and assigns, forever. 

And the said William D. Marrow and Mary E., his wife, 
Elizabeth R. West, George B. West, and M. Smith and Missouri 
P., his wife, the said tract, piece, or parcel of Jand and every part 
and parcel thereof herei in conveyed unto the said Collis P. Hunting- 
ton, his heirs and assigns, will forever warrant and defend against 
themselves es and each of them, and their heirs and the heirs of each 
of them, and all persons whatsoever claiming or to claim by, through, 
or under them. 


56 In witness whereof we have hereunto affixed our signatures 
and seals the day and year first above written. 
WILLIAM P. MARROW. [skeat.] 
MAY E. MARROW. SEAL. 
E. R. WEST. SEAL. 
GEO. B. WEST. SEAL. 


— SEATI 
MISSOURI P. SMITH. xo 


MEMORANDUM.—The words “ excepting, secondly, — acres (undi- 
vided) in lot No. 2 (Ivy’s plat of survey), owned by George B. West,” 
on page 2, lines ec: 26, 27, 28, and 29, were erased from this 
deed before the said deed was signed or se aled by any of the parties 
thereto. 

Witiess the following signatures and seals: 

WILLIAM P. MARROW. §[seat. 
MARY E. MARROW. SEAL. 
FE. R. WEST. SEAL. ~ 
GEO. B. WEST. SEAL. 
—. SEAL. | 
MISSOURI P. SMITH. SEAL. | 


(Pages 73, 74, 75, 76, and 77 of MS. record omitted.) 
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[n the clerk’s office of the county court of Elizabeth City county 
January Jl1st, A. D. 1881, 5.30 o’clock p. m., this deed was presented 
and upon certificates annexed admitted to record as the law directs. 


Teste: Ss. E. BICKFORD, Clerk. 
A copy. 


Teste : Ss. k. BICKFORD, Clerk. 
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Demurrer and Answer of John B. Whitehead. 


VIRGINIA: 
In the Circuit Court of Warwick County, towit: In Chancery. 


WiLurAM P. Marrow and Mary E., His Wife; Grorce B. West, 
and Missourr Siru, Plaintiffs, 
Us. 

JosEpH B. Brinkiey, Joun L. Peek, Jonn B. Wuirenean, A. P. 
Thom, Trustee; William H. Kimberly, Martin MeDevitt, Charles 
F. Groome and Emma D., His Wife; George M. Schermerhorn, 
and George Booker, Defendants. 


Demurrer. 


The said defendant, John B. Whitehead, says that the bill of com- 
plaint in this cause is not sufficient in law. 


TUNSTALL & THOM, P. D. 


A nswer. 


The separate answer of John B. Whitehead to a bill of complaint 
exhibited against him and others in the circuit court of the county 
of Warwick by William P. Marrow and Mary E., his wife; John B. 
West, and Missouri Smith. 


This respondent, answering, without waiving his demurrer filed 
in this cause, and reserving to himself the benefit of all just excep- 
tions to the said —, for answer thereto, or so much thereof as he is 
advised it is material that he should answer, answers and says— 

First. That he admits the original titie of Parker West as set forth 
in the first paragraph of said bill to the property mentioned, and 
that he occupied and held possession of the same as therein alleged. 

That he further admits the institution of the confiscation proceed - 
ings as mentioned in the first paragraph of the bill, but prays refer- 
ence to Exhibit “A” filed with said bill for the particulars, construc- 

tion, and effect of the same. 
65 Second. This respondent admits the institution of the pro- 
ceedings in the circuit court of Elizabeth City county as 
alleged in said bill, but prays reference to a certified copy thereof, 
filed with the answer of Alfred P. Thom, trustee, in this cause, for 
the particulars, construction, and effect thereof, and makes the said 
record or certified copy thereof a part of this his answer. 

Third. This respondent also admits proceedings in said causes of 
the nature alleged in the third paragraph of said bill, but repeats 
his prayer, for reference to the record of said proceedings, herewith 
filed, for the particulars, construction, and effect thereof. 

Fourth. This respondent likewise admits the rendition of the de- 
cree of May 4th, 1871, but avers that the land itself and the fee-sim- 
ple interest in the same and no less estate was sold in said proceed- 


he 
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ings, and the court so intended and divested, as clearly appears from 
the record thereof. 

Fifth. This respondent, further answering, alleges that the con- 
struction and effect of said confiscation proceedings is a matter of 
law and has been determined by the court in a proceeding inter 
parties and is res adjudicata, and it is not a matter of fact to which 
any answer is required, but this respondent pleads that the rights of 
the creditors of Parker West could in nowise be affected by the confis- 
cation proceedings, the purpose and object thre reof being to deprive 
Parker West personally of the enjoyment and use of the confiseated 
property and could not be and were not intended in any way to 
affect the rights of his creditors existing prior to such proceedings, 
and that if this respondent’s construction of the effect of said confis- 
cation proceedings above given should be erroneous that he futher 
pleads that the heirs of Parker West took upon his death as heirs 
and subject to the rights of his creditors; and this respondent further 
says that said cireult court of Elizabeth City county 1s and was at 
the time of the proceedings mentioned in paragraph two of this an- 
swer a court of general and not limited jurisdiction, and at the time 
of the said proceedings the property in coitroversy in this cause was 
situated in Elizabeth City county and within the territorial jurisdic- 
tion both of the subject-matter and of the said causes and of the par- 
ties thereto. 

This re spondent does not admit, but, on the contrary, positively 
denies, that the decree of May 4th, 1871, above referred to, is abso- 

lutely null and void, as charged in said bill, or that at its 
Ob date the heirs of Parker West were hecessary parties to the said 

suit prior to the death of Parker West, at which time they 
duly and properly became parties to said suit, as will hereinafter 
appear; and this respondent denies that the sales of the deeds men- 
tioned in said fifth peragraph were null and void, but, on the con- 
trary, affirms that the same are in every respect valid and binding. 

Sixth. This respondent admits that the special commissioners 
mentioned in the sixth paragraph of said bill made reports of land 
sold by them as therein alleged, the report of the land reported as 
sold to this respondent and John 8S. Tucker being made at the Octo- 
ber term, 1872. He further admits that Parker West died intestate 
in December, 1871, and he is informed and believes that George B. 
West, Elizabeth R. West, Missouri Smith, and Mary E. Marrow 
were his only children and heirs-at-law ; he is also informed and 
believes that Elizabeth R. West died in the year 1885, intestate, un- 
married, and without issue. 

It is impossible for this respondent to say what were the secret 
doubts or determinations entertained by the heirs of Parker West 
as to their rights and actions in the premises, but he is informed 
and believes that they were all thoroughly cognizant of the fact that 
there were proceedings pending in the said court to sell said lands, 
and under those proceedings the lands mentioned in the bill were 
sold, and that they had this knowledge at the time of the proceed- 
ings mentioned. 

He is further informed and believes that by a writing signed by 
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them on April 17th, 1872, they claimed an interest in the proceeds 
of the sale of said lands and property, recognized the pendency and 
ralidity of said proceedings and the sales of the land made therein, 
and conveyed their interest in such proceeds to Thomas. Tabb, trus- 
tee, to secure an indebtedness due by them. 

He further alleges, on information and belief, that ever since, and 
even before the making of said writing, the said parties have been 
and were cognizant, first of the object and purpose of said proceed- 
ings, and afterwards of the conviction entertained and the claim as- 
serted by the purchasers of the said property of their perfect title to 
the same. 

A copy of the said deed of trust of April 17th, 1872, is filed as an 
exhibit with the answer of Chas. F. Groome and wife in this cause, 
and the same is hereby specially referred to and made a part of this 
answer. 

And this respondent believes that the said heirs of Parker West 
have lost their rights in the confiscated lands if, since the period re- 
ferred to, they had any, which this respondent denies. 

67 This respondent does not know when the parties learned of 
the decision of the Supreme Court of the United States in the 
case of Wallach vs. Van Riswick, but if, as they allege, they learned 
of it in 1876 it appears that they have known even of that decision 
for a period of nearly ten years before the institution of this suit. 

And this respondent is advised that the said decision is in no way 
in conflict with the action of the said circuit court of Elizabeth City 
county or with the rulings of the said court since then upon the 
same subject. 

The said bill is calculated to make an erroneous impression as to 
the action of C. P. Huntington as to the purchase of the property 
bought by him at Newport News, although this respondent does not 
recognize the relevancy or importance of the allegations of said bill 
in reference to Mr. Huntington’s action. 

He is informed and believes that Mr. Huntington never recog- 
nized or admitted in any way that the said plaintiffs had any good 
title or valid rights in the land referred to, but that, as he intended 
to make Newport News the deep-water terminus of the Chesapeake 
and Qhio railroad and as the plaintiffs were asserting a claim 
against the property which he had formerly purchased from others, 
he deemed it to his advantage to purchase the claims of the said 
plaintiffs rather than have the delay. expense, and vexation of liti- 
gation with them; that if he had recognized or if the plaintiffs had 
thought that their title to the said property was good they would 
never have consented to sell the same for the mere pittance of eight 
thousand dollars which they accepted from him. 

Seventh. This respondent admits that on the 4th day of May, 
1872, the first term of the circuit court of Elizabeth City county 
after the death of Parker West, a decree was entered in the said con- 
solidated causes, beginning as alleged in the said bill. 

This respondent has no personal knowledge as to the truth of the 
recitals of that decree. He alleges that he is a purchaser for value 
of so much of the land as is in controversy in this suit, as herein- 
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after appears, and without notice of any pretensions or claims what- 
ever of adverse ownership on the part of the plaintiffs or any of 
them; that on or about the 26th day of March, 1880, said property 
was conveyed to this respondent, as directed by the decree in said 
suit; that prior thereto he had paid the full purchase price of said 
property, and never had any notice or suspicions of such pretensions 
or claims of said plaintiffs until long subsequent to said deed to this 
respondent. 

That the decree ordering the sale in said causes was entered more 

than six mouths before this respondent purchased said land, 
68 and said sale was duly confirmed: that he purchased upon 

full faith of and confidence in the truth of the recitals in said 
record and in absolute ignorance of any adverse claims on the part 
of the plaintiffs or any of them, and he never heard the least inti- 
mation or question about the truth of said recitals of said deeree or 
that the said plaintiffs were not in fact parties to said proceedings, 
and he is advised that it was in no way incumbent upon him to look 
beyond the recitals of said decree and the face of said proceedings, 
and he had a right to rely absolutely upon the said decree and the 
truth and accuracy of all of said recitals. 

And this respondent is further advised that, being as aforesaid a 
purchaser for value of said property and without any notice of any 
infirmity in the proceedings in said causes or any want of verity in 
the findings of said decree of May 4th, 1872, he is now, and at all 
times since the said purchase was confirmed by the court, absolutely 
protected by the said record, and no assault can be made thereon by 
any person who appears upon said record to have been a party 
thereto which will affect his interest as such purchaser or those 
claiming under him. . 

This respondent further says that even if the pretensions now set 
up by the plaintiffs are well founded in fact, which this respondent 
denies, that, as above stated, he is informed and believes, and there- 
upon alleges, that they were cognizant of the fact that the proceed- 
ings were pending under which he (this respondent) purchased, and 
that the object thereof was to sell the property in question; that 
they stood by in silence and saw this respondent purchase without 
a word of warning or any indication of a hostile claim on their 
part. 

That, on the contrary, as early as April, 1872, they asserted their 
claim to and conveyed their interest in the proceeds of sale of said 
property as security for a debt which they desired to secure; that 
this respondent would not have purchased had he known of the 
claim now asserted by the plaintiffs; that circumstances and the 
situation of the parties have greatly changed in the intervening 
period, and that this respondent had arranged, ordered, and disposed 
his estate in perfect confidence in the validity of his title to the said 
property, and has conveyed the same to Alfred P. Thom, trustee, for 
the purposes shown in the deed of trust filed with the answer of said 
trustee. 

That Chas. K. Mallory, the attorney who appeared for and repre- 
sented the heirs of Parker West in said proceedings (said heirs be- 
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ing now plaintiffs in this suit), but whose employment and authority 

they now deny, has since died, and the materials for the in- 
69 vestigation asked by the plaiutiffs are not now in existence, 

and no such investigation can now be had with due regard 
for the rights of the purchasers, who were never in a position to be 
personally cognizant of the facts and relied with implicit confidence 
upon the solemn assurance of the court in its record that the said 
heirs of Parker West had come in and, upon their own motion, been 
admitted as parties defendant to the proceedings. 

And this respondent further says that the plaintiffs having slept 
upon their rights for a period of fourteen years are now, by their 
laches, estopped from setting up their claim even if under other cir- 
cumstances they would have had any, which this respondent denies. 

This respondent further alleges, on information and belief, that 
the said Charles Kk. Mallory did represent said plaintiffs at the time 
of the rendition of said decree of May 4, 1572, appearing for them 
and making them parties to the said consolidated causes, and con- 
tinued thereafter to represent them in said causes until bis death, 
which occurred in June, 1875, and he denies all the allegations in 
said bill contrary thereto. 

Eighth. This respondent, disclaiming any personal knowledge as 
to the truth of the recitals of said decree of May 4th, 1872, states, 
upon information and belief, that Mr. Charles K. Mallory, now 
deceased, but at that time an attorney practicing in. the circuit court 
of Elizabeth City county and a man of the highest integrity and 
honor, appeared for and represented the plaintiffs in these causes at 
the time of the rendition of the decree of May 4th, 1872, and con- 
tinuously thereafter until hisdeath, and that he would have scorned 
to do anything that would have been an injustice to the plaintiffs or 
anybody else, or to have made any false or fraudulent representa- 
tions to the court, all of which the plaintiffs well knew, notwith- 
standing their denials in said bill that the parties representing them 
were known to them, the said plaintiffs. 

This respondent further denies that the said decree was a fraud 
upon the plaintiffs or the court, or that he is asking the court to 
perpetuate a fraud, but claims that he is relying upon the sanctity and 
verity of the solemn acts of a court of general jurisdiction, which 
to him speak absolute truth, upon the faith of which he acquired 
his rights, and that it would now be a fraud upon this respondent 
and those claiming under him to allow these plaintiffs, after quietly 
resting in silence during this long period, to cotne in and assert 
any right antagonistic to the unimpeachable verity of the said pro- 


ceedings. 
Ninth. This respondent is advised that the proceedings 
10 mentioned in the ninth paragraph of said bill would have 


been necessary only in the case of a proceeding emanating 
from the plaintiffs in the said consolidated causes to make the heirs 
of Parker West parties to the same, and that the necessity for all 
such proceedings was obviated by the voluntary appearance and 
motion of said heirs, on which they were made parties defendant to 
the said causes. In this connection this respondent calls the atten- 
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tion of the court to the fact George B. West, one of the plaintiffs in 
this cause, who is as emphatic in his allegation contained in’ said 
bill as are the others, purchased certain property under the decrees 
in the said consolidated causes, accepted deeds from the said special 
commissioners therein, and still continues to hold the same. 

Tenth. In response to the tenth paragraph of said bill in refer- 
ence to the report of the 25d day of April, 1880,of George M. Peek, 
special commissioner, this respondent says that it appears from the 
allegations of the plaintiffs in said paragraph itself that the checks 
In question were drawn by the said George M. Peek in favor of those 
parties, as alleged In said report, and were delivered to the said 
George B. West, notwithstanding the said plaintiffs also deny that 
the said facts are true. 

Whether the said parties refused to accept theirs from the said 
George B. West or whether they were lost by him this respondent 
does not know. It 1s certain at least and established by the allega- 
tions of the plaintiffs themselves in said bill that the said George 
3. West, who is now a party plaintiff to this suit, accepted his own 
as well as other checks from said special commissioner without ob- 


ject ion. 


It is likewise true that from the very inception of said consoli- 
idated causes the said George b. West was a party defendant therein 
ina fiduciary capacity, and thatin his individual capacity he pur- 
chased a portion of said Newport’s News land under decrees in said 
USES. 

Eleventh. This respondent admits that in the vear 1885 plaintiffs 
and Elizabeth R. West and others instituted an action of ejectment 
against him and others, as alleged in the eleventh paragraph of 
said bill, and that after a hearing in the same the said plaintiffs 
submitted to a nonsuit. He further admits that the court ruled that 
no evidence could be heard to Impeach the recitals of the decree of 
May 4th, 1872, in any collateral suit, not even deeming it necessary 
to pass upon the objection raised by the defendants therein to the 
competency of the said plaintiffs as witnesses, but he denies that the 

court held that the plaintiffs in this suit had appeared in open 
7] court in proper person, if it be intended so to state in said 
bill, or that the court ruled that the said deeree so alleged. 

And he further denies that the counsel for the defence in 
said action based their defence on any such claim. Such a con- 
struction of said decree may have been mentioned in argument, as 
was likewise, as this respondent is informed, the fact that the said 
Charles kK. Mallory represented the heirs of Parker West. 

‘Twelfth. This respondent is advised that it is unnecessary for him 
to answer the allegations in the 12th paragraph of said bill, except 
so far as he has done so in the preceding parts of this answer, to 
which reference is hereby made. 

Thirteenth. This respondent alleges that he conveyed to Alfred 
P. Thom, trustee, an undivided one-half interest in the twenty and 
one-half acres of lot No. 8, and not the whole interest, as alleged in 
said bill. In addition thereto he assigned to the said Alfred P. 
Thom, trustee, a certain debt which isa lien upon the remaining 
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undivided one-half interest, as will appear from a deed bearing date 
December 4th, 1885, from this respondent to John 8. Tucker, a copy 
of which is filed as Exhibit “A A” with the answer of John S. Tucker 
in this cause, to which reference is hereby made. 

Some of the allegations and denials of this answer, referring in 
terms only to the plaintiffs, this respondent here repeats all such al- 
legations and denials, and includes therein Elizabeth R. West, who 
is now dead, so far as they refer to the conduct and knowledge of the 


| plaintiff in and about the proceedings in said consolidated causes or 
¢ thereafter up to the death of said Elizabeth R. West. 


Fourteenth. The plaintiffs, prior to the institution of the said ac- 
tion of ejectment, may have indicated their willingness to refund 
the full amount of the purchase-money paid to the said special com- 
missioners, with interest from the time of payment, but this respond- 
ent attached no importance thereto, as he now claims, and has always 
since he purchased the said land, as above mentioned, that he or 
those claiming under him is entitled to and owns a fee-simple interest 
in said land; and he further says that if the said plaintiffs have re- 
fused to take money on deposit to tue credit of said consolidated 
causes, or so much thereof as they may be entitled to receive, they 
have done so of their own wrong, and this respondent is not con- 
cerned in any such refusal on their part; and now, having fully 
answered, this respondent prays to be hence dismissed with his rea- 
sonable costs. 
| And as in duty bound he will ever pray. 
| JNO. B. WHITEHEAD. 
| THOMAS TABB, 

TUNSTALL & THOM, P. D. 
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72 Demurrer and Answer of A. P. Thom, Trustee. 


VIRGINIA : 
In the Circuit Court of the County or Warwick. In Equity. 


Wm. P. Marrow and Mary E., His Wife: Gro. B. West, and Mis- 
SOURI Situ, Comp!’nts, 
Us, 
Jos. B. BRINKLEY, JoHN L. Peek, Joun B. Wuireneap, ALFRED P. 
Thom, Trustee; William H. Kimberly, Martin McDevitt, Charles 
F. Groome and Emma D., His Wife; George M. Schermerhorn, 


and George Booker, Defendants. 


Demurrer. 


The said defendant, Alfred P. Thom, trustee, says that the bill of 
complaint in this cause is not sufficient in law. 
THOMAS TABB, 
TUNSTALL & THOM, P. D. 
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Answe Te 


VIRGINIA: 
[In the Cireuit Court of the County of Warwick, to wit: 


Wa. Marrow and Mary E., His Wife; Gro. B. West, and Missouri 
SmitH, Plaintitts, 
Us. 

Jos. B. BRINKLEY, Jno. L. Peek, Joun b. WuHItTewHEAD, ALFRED P. 
Thom, Trustee; Wm. H. Kimberly, Martin MeDevitt, Chas. F. 
Groome and Emma D., His Wife; George W. Schermerhorn, and 
Geo. Booker, Defendants. 


The separate answer of Alfred P. Thom, trustee, to a bill of com- 
plaint exhibited against him and others in the eireuit court of the 
county of Warwick by Wm. P. Marrow and Mary E., his wife, 
Geo. B. West, and Missouri Sinith. 


This respondent, answering, without waiving his demurrer filed 

in this cause, and reserving to himself the benefit of all the 

3 just exceptions to the said bill, for answer thereto, or to so 

much thereof as he is advised it is material that he should 
answer, answers and says: 

l‘irst. He admits the original title of Parker West as set forth in 
the first paragraph of said bill to the property therein mentioned, 
and that he occupied and held possession of the same as therein al- 
leged ; that he further admits the institution of the confiscation pro- 
ceedings as mentioned in said first paragraph of the bill, but prays 
reference to Exhibit “A,” filed with said bill, for the particulars, 
construction, and effect of the same. 

Paragraph 2. This respondent admits the institution of the pro- 
ceedings in the circuit court of the county of Elizabeth City, as al- 
leged in said bill, but prays reference to a certified copy thereof, filed 
with this answer, for the particulars, construction, and effect thereof. 

Paragraph 3. This respondent admits proceedings in said causes 
of the nature alleged in the third paragraph of said bill, but here 
repeats his prayer for reference to the record of said proceedings 
herewith filed for the particulars, construction, and effect thereof. 

Paragraph 4. This respondent likewise admits the rendition of 
the decree of May 4th, 1871, but he avers that the land itself and 
the fee-simple interest in the same and no less estate was sold in said 
proceedings and the court so intended and directed, as clearly ap- 
pears from the record thereof. 

Paragraph Oo. That this respondent alleges that the construction 
and effect of said confiscation proceedings is a matter to be deter- 
mined by the court and is not a matter of fact to which any answer 
is required; but this respondent pleads that the rights of the ered- 
itors of Parker West could in nowise be affected by the confiscation 
proceedings, the purpose and object thereof being only to deprive 
Parker West personally of the enjoyment and use of the confiscated 
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property, and could not and were not intended in any way to affect 
the rights of his creditors existing prior to such proceedings, and 
that if this respondent’s construction of the effect of said confisca- 
tion proceedings as above given should be erroneous that he further 
pleads that the heirs of Parker West took upon his death, as heirs, 
and subject to the rights of his creditors; that this respondent fur- 
ther says that the said circuit court of Elizabeth City county is a 

court of general and not limited jurisdiction, and at the time 
a4 of the proceedings in this paragraph mentioned that the prop- 

erty in controversy was situated in Elizabeth City county and 
within the territorial jurisdiction of the said circuit court, and that 
the said court had jurisdiction of the subject-matter. 

This respondent does not admit, but, upon the contrary, positively 
denies, that the decree of May 4th, 1871, is absolutely null and void 
as charged in said bill, nor that at its date the heirs of Parker West 
were necessary parties io said suit, as will hereinafter appear ; and 
this respondent denies that the sales or the deeds mentioned in said 
fifth paragraph are null and void. 

Paragraph 6. This respondent admits that the special commis- 
sioners mentioned in the sixth paragraph of said bill made reports 
of land sold by them as therein alleged. He further admits that 
Parker West died intestate in December, 1871, and he is informed 
and believes that Geo. B. West, Elizabeth R. West, Missouri Smith, 
and Mary E. Marrow were his only children and heirs-at-law. 

It is impossible for this respondent to say what were the secret 
doubts or determinations entertained by the heirs of Parker West as 
to their rights and actions in the premises, but he is informed and 
helieves that they were al! thoroughly cognizant of the fact that 
there were proceedings pending in said court to sell the said lands, 
and that under these proceedings the lands mentioned in the bill 
were sold, and that they had this knowledge at the time of the pro- 
ceedings mentioned. 

He is further informed and believes that by a writing signed by 
them in April or May, 1872, they claimed an interest in the pro- 
ceeds of the sale of said lands and property, and conveyed such 
interest to Thomas Tabb, trustee, to secure an indebtedness. He 
further alleges, on information and belief, that ever since and even 
before the making of said writing the said parties have been cogni- 
zant, first, of the object and purpose of said proceedings, and, after- 
wards, of the conviction entertained and the claim asserted by the 
purchasers of the said property of their perfect title to the same; and 
this respondent believes that the said heirs of Parker West have 
lost their rights in the confiscated lands, if, since the period referred 
to, they have had any, which this respondent denies. 

This respondent does not know when the said parties learned of 
the decision of the Supreme Court of the United States in the case 
of Wallach vs. Van Riswick, but if, as they allege, they learned of 
it in 1876 it appears that they have known even of that decision for 
a period of nearly ten years. This suit was instituted only in the 
year 1886. 

The said bill is calculated to make an erroneous impression as 
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to the action of C. P. Huntington in reference to the pur- 
75 chase of the property bought by him at Newport News, al- 

though this respondent does not recognize the relevancy or 
Importance of the allegations of said bill in reference to Mr. Hunt- 
ington’s action. Heis informed and believes that Mr. Huntington 
never recognized or admitted in any way that the said plaintiffs had 
any good title or valid rights in the lands referred to, but that, as he 
intended to make Newport News the deep-water terminus of the Ches- 
apeake and Ohio railway, and as the plaintiffs were asserting a 
claim against the property which he had previously purchased from 
others, he deemed it to his advantage LO purchase the claims of the 
said plaintiffs rather than have the delay, CXpPeise, and vexation of 
litigation with them; that if he had recognized or if the plaintiffs 
had thought that their title to said property was good they would 
never have consented to sell the same for the mere pittance of eight 
thousat d dollars which thev ucct pted irom him. 
Paragraph 7. This respondent admits that on the 4th day of May, 
72. the first term of the cireult eourt of Klizabeth City county 


1S 
after the death of Parker West,a decree was entered in the said con- 
solidated causes, beginning as alleged in said bill. 

This respondent has no personal knowledge as to the truth or 
falsity of the recitals of that decree. Ile alleges that he isa pur- 
chaser for value of so much of the land in controversy in this suit 
as hereinafter appears and without notice of any pretensions or 
claim whatever of adverse ownership on the part of the plaintiffs 
or any of them; that he received a deed for the same from John B. 
Whitehead and Emily A., his wife, bearing date April 9th, 1885; 
that simultaneously with the delivery to iim of such deed, which 
Was on the sald Oth day of April, LSS. hye took possession of the 
property conveyed therein and aecepted the trust and entered upon 
the discharge of his duties as trustee thereunder, and has ever sinee 


continued and is now continuing in the discharge of the same, and 
that he never heard of any such claims or por tensions on the part 
of the West heirs until long subsequent thereto. A copy of said 
deed is herewith filed, marked Exhibit “ No. 1.” 

That be is not a purchaser from the special commissioners in said 
suit, but from John B. Whitehead, who was a purchaser from said 
special commissioners; that he files herewith a copy of the deed 
from John B. Whitehead and Emily A., his wife, bearing date April 
Yth, 1885, which conveys said property to him, and he alleges that 
as to him, whatever may be the actual fact in reference to the reci- 


tals of the record in said consolidated causes, that they speak 
76 absolute and unassailable verity and cannot be questioned in 


any way to affect his title to the said property. He is further 
advised that the said John Bb. Whitehead, who was a purchaser from 
the special commissioners in said consolidated causes and purchased 
under decree in said causes more than six months after the date of 
said decree, as vefore stated, said sale being confirmed, purchased 
with full confidence in and upon the faith and eredit of the truth of 
the recitals in said record, and that John B. Whitehead had never 
heard any question about the truth of said recitals of said decree or 
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any claim that the said plaintiffs were not in fact parties to said pro- 
ceedings, and he is advised that it was in no way incumbent upon 
said John B. Whitehead to look beyond the recitals of said decree 
and the face of said proceedings, and that he had a right absolutely 
to rely upon the truth and accuracy of all such recitals. 

And this respondent is further advised that the said John B. 
Whitehead, being as aforesaid a purchaser for value of said property 
and without any notice of any infirmity in the proceedings in said 
causesor any want of verity in the recitals and findings of said decree 
of May 4th, 1872, is now and at all times sinee his said purchase was 
confirmed by the court, absolutely protected by the said record, and 
no assault can be made thereon by any person who appears upon 
said record as to have have been a party thereto which will affect his 
interest as such purchaser or those claiming under him. 

This respondent further says that even if the pretensions now set 
up are well founded in fact that, as above stated, he is informed, 
believes, and thereupon alleges that they were thoroughly cognizant 
of the fact that the proceedings were pending under which the said 
John B. Whitehead purchased, and that the object thereof was to 
sell the property in question; that they stood by in silence and saw 
the said John B. Whitehead purchase without a word of warning or 
any indication of a hostile claim on their part; that, on the con- 
trary, as early as April, 1872, they asserted their claim to and 
conveyed their interest in the proceeds of sale of said property as se- 
curity fora debt they desired to secure; that the said John B.White- 
head would not have purchased had he known of the claim now as- 
serted by plaintiffs; that circumstances and the situation of the par- 
ties have greatly changed in the intervening period; that John B. 
Whitehead has managed, ordered, and disposed his estate in perfect 
confidence in the validity of his title to the said property, and has 
conveyed so much as is hereinafter mentioned to this respondent, 
who took the same with similar confidence ; that Charles K. Mallory, 
the attorney who appeared for and represented the heirs of Parker 
West, who are now plaintiffs in this suit,in said proceedings, 
but whose employment and authority they now deny, has 
since died, and the materials for the investigation asked by 
the plaintiffs are not now in existence and no such investigation can 
be had with due regard for the rights of the purchasers, who were 
never In a position to be personally cognizant of the facts and relied 
with implicit confidence upon the solemn assurance of the court in 
its record that tie said heirs of Parker West had come in and, upon 
their own motion, been admitted as parties defendant to the pro- 
ceedings. 

And this respondent further says that the plaintiffs, having slept 
upon their rights for a period of fourteen years, are now, by their 
laches, estopped from setting up their claim even against the said 
John B. Whitehead and a fortiori against this respondent, who was 
a purchaser from the said John B. Whitehead for value and without 
notice of any claim set up by them. 

This respondent further alleges, on information and belief, that 
the said Chas. K. Mallory did represent the said plaintiffs at the 
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time of the rendition of said decree of May 4th, 1872, appearing for 
them and making them parties to said consolidated causes, and con- 
tinued thereafter to represent them in said causes until his death, 
which oecurred in June, 1875,and he denies that the said Charles K. 
Mallory was not authorized or employed by the said plaintiffs so to 
represent them, and he denies all allegations in said bill contrary 
thereto 

Paragraph 8. This respondent, disclaiming any personal knowl- 
edge as to the truth of the recitals of said decree of Mav 4th, 1872, 
states, upon information and belief, that Mr. Charles K. Mallory, 
now deed, but at that time an attorney practicing in the circuit 
court of Elizabeth City county and a man of the highest integ- 
rity and honor, appeared for and represented the plaintiffs in these 
causes at the time of the rendition of the decree of May 4th, 1872, 
and continuously thereafter until his death, and that he would have 
scorned to do anything that would have been an injustice to the plain- 
tiffs or anybody else or to have made any false or fraudulent rep- 
resentations LO the court: all of which the p| Lintilfs well knew, not- 
withstanding their denials in said bill that the person representing 
them was unknown to them, the said plaintiffs 

This respondent further denies that the said decree was a fraud 
upon the plaintiffs or the court or that he is asking the court to per- 
petuate a fraud, but claims that he is relying upon the sanctity and 


. : 


verity of the acts of a court of general jurisdiction, which to him 


and those under whom he claims speak absolute truth, upon the 
faith of which he and they acquired the rights they now 
75 have, and that it would now be a fraud upon this respondent 
to allow these plaintiffs, after quietly resting in silence for a 
period of 14 years, to come in and assert any right antagonistic to 
the unimpeachable verity of the sald proce Cadlhgs 

Paragraph 9. This respondent is advised that the proceedings 
mentioned in the ninth paragraph of said bill would have been nec- 
Cssury only in the case of a proceeding emanating from the plain- 
tiffs in the said consolidate cuuses to in ike the heirs of Parker West 
parties to the same, and that the necessity for all such proceedings 
was obviated by the voluntary appearance and motion of said heirs, 
Ol which they were made parties det ndant to the said Causes. In 
this connection the respondent calls attention of the court to the 
fact — George Lb. West, one of the plaintiffs in this cause, who is as 
emphatic in his allegations contained in said bill as are the others, 
purchased certain property under the decrees in said consolidated 
Causes, accepted deeds from the special commissioners therein, and 
still continues to hold the same. 

Paragraph LV. In response to the tenth paragraph of said bill, in 
reference to the report of the 23d of April, 1880, of George M. Peek, 
special commissioner, this respondent says that it appears from the 
allegations of the plaintiff in said paragraph itself that the checks 
in question were drawn by the said Geo. M. Peek in favor of these 
parties, as alleged in the said report, and were delivered to the said 
Geo. B. West, notwithstanding the plaintiffs also deny that the said 
facts were true. 
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Whether the said parties refused to accept theirs from the said 
Geo. Bb. West or whether they were lost by him this respondent does 
not know. It is at least certain and established by the allegations 
of the plaintiffs themselves in said bill that the said Geo. b. West, 
who is now a party plaintiff to this suit, accepted his own as well as 
other checks from said special commissioner without objection. 

It is likewise true that from the very inception of said consoli- 
dated causes the said Geo. B. West was a party defendant therein in 
a fiduciary capacity, and that in his individual capacity he pur- 
chased a portion of said Newport News land under decrees in said 
causes. 

Paragraph 11. This respondent admits that in the year 1885 the 
plaintiffs and Elizabeth RK. West instituted an action in ejectment 
against him and others, as alleged in the eleventh paragraph of said 

bill, and that after a hearing in the same the said plaintiffs 
79 submitted to a nonsuit. He admits further that the court 

ruled that no evidence could be heard to attack or impeach 
the recitals of the decree of May 4th, 1872, in any collateral suit, not 
even deeming it necessary to pass upon the objection raised by the 
defendant therein to the competency of the plaintiffs therein as wit- 
nesses, but he denies that the court held that the plaintiffs in this 
suit had appeared in open court in proper person, if it be intended 
so to state in said bill; and he further denies that the couysel for 
the defence in said action based their defence on any such claim. 
Such a construction of said decree may have been mentioned in ar- 
gument, as was likewise, as this respondent remembers, the fact that 
the said Chas. K. Mallory represented the heirs of Parker West. 

Paragraph 12. This respondent is advised that it is unnecessary 
for him to answer the allegations in the 12th paragraph of said bill, 
except so far as he has done so in the preceding part of this answer, 
to which reference is hereby made. 

Paragraph 13. This respondent alleges that John B. Whitehead 
has conveyed to him an undivided half interest in the twenty and 
one-half acres of lot No. 8, and not the whole interest, as alleged in 
said bill. 

Some of the allegations and denials of this answer, referring in 
terms only to the plaintiffs, this respondent here repeats all such 
allegations and denials and includes therein Elizabeth R. West, who 
is now dead, so far as they refer to the conduct and knowledge of 
the plaintiffs in and about the proceedings in said consolidated 
causes or thereafter up to the death of said Elizabeth R. West. 

Paragraph 14. The plaintiffs, prior to the institution of the said 
action of ejectment, may have indicated their willingness to refund 
the full amount of the purchase-money paid to the said special com- 
missioners, with interest from the time of payment, but this re- 
spondent attached no importance thereto, as he now claims, and 
has always since the conveyance to him of the 9th day of April, 
1885, claimed, that he is entitled to and owns a fee-simple interest 
in an undivided half of the twenty and one-half acres of lot No. 8; 
and he further says that if the said plaintiffs have refused to take 
money now on deposit to the credit of said consolidated causes, or 
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so much thereof as they may be entitled to receive, that they have 
done so of their own wrong, and this respondent is not concerned 
in any such refusal on their part. This respondent files with this 
answer a duly certified copy of the proceedings in said consoli- 
dated causes and prays it to be taken and considered as a part 
SQ) hereof; and now, having fully answered, this respondent 
prays to be hence dismissed, with his reasonable costs. 
And he will ever pray, «e. 
ALFRED P. THOM, Trustee. 
THOMAS TABB, 
TUNSTALL & THOM, P. D. 


Record of the consolidated chancery causes of— 
BRINKLEY vs. LATIMER, Xc., 


Wits and WIFE vs. LATIMER, 
and 
PEEK vs. WEsT, «ce. 


Pending in the circuit court of Elizabeth City county, Virgiiia., 


(Pages 128 and 129 of MS. record omitted.) 


Bill in Chance ry. 


To the honorable the judge of the circuit court of the county of 

Mlizabeth City : 

Humbly complaining, sheweth unto your honor your complain- 
ant, Joseph B. Brinkley, the following case : 

That on the 15th day of March, LS6l, your complainant received 
a judgment in this court, on the common-law side thereof, against 
John A. Curtis, Thomas Latimer, and Parker West for the sum of 
four hundred dollars, with interest from Sept. 30th, LSo7, and $8.12 
costs, and in consequence of the destruction of most of the records 
by fire during the late war the record of said judgment was de- 
stroved; but your complainant has established said judgment under 
the act of Assembly in that case made and provided.’ Copy of said 
order setting up and re-establishing said judgment is herewith filed, 
marked “A,” and prayed to be taken as a part of this bill; that said 
Join A. Curtis has been declared a bankrupt under his own petition 

and his estate neither has nor will pay any dividend ; that 
S$] suid Thomas Latimer and Parker West have no personal 
estate, as executions have been returned endorsed “ No 

property,” and your complainant has no means whereby he can 
obtain the amount justly due him, as evidenced by the Judgment 
aforesaid, the whole of which is still unpaid, unless he subjects 
the real estate of which the said Thomas Latimer and Parker West 
are seized to the payment of his just and lawful demands. 

Your complainant charges that the said Thomas Latimer is seized 


in fee of the following tracts and parcels of land: 


rate 


———! 


——— 
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Ist. A lot on King street, in Hampton, Elizabeth City county, 
bounded south by that portion of the lot known as the Latimer lot, 
belonging to Jane C., the wife of W. R. Willis, north by the lot the 
property of the heirs of Henry Whiting, east by King street, and 
west by a lot belonging to a person unknown to your complainant. 

2d. That said Thomas Latimer is, with W. R. Willis and Jane C., 
his wife, John Latimer, W. R. Thomas and Mary V., his wife, George 
Davis and Camilla, his wife, Linda Godwin, Lelia Godwin, seized 
as joint tenants in a certain lot of land situated in Hampton, county 
of Elizabeth City, bounded south by Queen St.,-north by the lands 
of J. B. Sinclair, east by , which said last-mentioned tract of 
land is at present undivided among the parties interested. 

od. That said Thomas Latimer is also seized of an undivided 
share in 15 acres of land in the county of Elizabeth City, bounded 
by the lands of Bates and Cumming. 

Your complainant charges that since the rendition of the judg- 
ment as aforesaid the said Thomas Latimer conveyed the first-de- 
scribed tracts to W.S. Howard, as trustee, for the benefit of C. W. 
Hickinan, and that said Thomas Latimer and John Latimer have 
conveyed the tracts No. 2 and 3 to James I. Turner for the benefit 
of W.S. Howard. Copies of said deeds are herewith filed, marked 
"2D aha *<" 

Your complainant charges that the said Parker West is seized of 
the following real estate in fee, all in the county of Elizabeth City: 

Ist. A tract of land containing 215 acres, bounded by the creek 
and the lands of Ivy and Williams. 

2d. A tract of land containing 200 acres, bounded by Smith’s 
lands and Parrish and the river. 

od. A tract of land containing 115 acres, of which the said Parker 
West holds an undivided share, the amount of which is not known 
to your complainant. This land is bounded by the lands of Lee, 
Parrish, and McLain. 

4th. A tract of land containing 3 acres, bounded by the lands of 
Davis and Il itchett. 
82 A. lot of land situated in Hampton, bounded by the creek, 
Tennis, the road, and Ham. 


6th. A lot of land situated in Hampton, bounded by 8S. Back street 
and the creek and Rudd. 

In addition to the above your complainant charges that the said 
Parker West is entitled to the fee in the following lands, which have 
been confiscated by what is known as the confiscation law of the 
United States, to wit, the act of Congress, July 17th, 1862, entitled 
“An act to suppress insurrection, to punish treason and rebellion, 
to seize and confiscate the property of rebels, and for other purposes,” 
and under which act certain proceedings were had in the United 
States courts and the life estate of said Parker West confiscated and 
sold, and the possession of said land is now in the purchasers for the 
life of the said Parker West; but your complainant charges that 
the judgment aforesaid, being had and docketed according to the 
requirements of the statute in such case made and provided long 
prior to any proceedings under the said confiscation act, is in no 


JOSEPH B. BRINKLEY ET AL. 69 


ways affected by it and is a prior lien on said lands ahead of any 
title the purchasers at such confiscation sale may have acquired : 

Ist. A lot of land in Hampton, situated at the intersection of S. 
Back street and Queen street and bounded by the streets and the 
land of Watts. 

2d. A tract of land known as Newport News, in said county, con- 
taining 303} acres, bounded by James river, the road, the creek, and 
the lands of Parrish and Burke. 

Your complainant has been informed that some of the tracts of 
land herein described are subject Lo special liens ahead of your 
complainant’s, but in consequence of the destruction of the records 
of this county he has been unable to ascertain the amount paid 
liens or to whom they are payable. 

In tender consideration whereof, and forasmuch as your com- 
plainant is without remedy in the premises, save by the aid of a 
court of equity, where matters of this kind are alone properly cog- 
nizable; to the end, therefore, — your complainant prays your honor 
that said Thomas Latimer, Parker West, C. W. Hickman, W. 8. 
Howard (trustee, and in his own right), James E. Turner (trustee), 
John Latimer, W. R. Willis and Jane C., his wife; Linda Godwin 
and Lelia Godwin (infants), John A. Curtis, and assignee of said 
John A. Curtis in bankruptey, may be made parties defendant to 
this bill and requested to answer all and singular the allegations of 
the same; that a guardian ad litem may be appointed to defend the 
said infants in this suit; thatan account may be taken showing the 

fee-simple and annual value of the real esiate of which the 
83 said Thomas Latimer and Parker West are} respectively, 

seized and of the liens for the sum and their priority, and 
that the real estate of said Latimer and West may be sold, or so 
much thereof as 1s hecessary, and that payment may be decreed to 
your complainant of the amount to which he is justly entitled, and 
that all the necessary and proper accounts may be taken as may 
seem fit to your honor. 

And your complainant prays generally for all such other and fur- 
ther relief in the premises consistent in equity and good conscience 
and which the nature of his case may require. 

May it please, WC. 

CHAS. kK. MALLORY, P. Q. 


Bill in Chanee ry. 
[In the Cireuit Court of Elizabeth City County. In Chancery. 
Joun L. Peek. PIff. vs. PARKER West and Geo. B. West, Def’ts. 


To the honorable judge of the circuit court of Elizabeth City 
county : 

Humbly complaining, sheweth unto your honor John L. Peek, 
formerly of the county of Elizabeth City, now of the city of Rich- 
mond— 

That your orator is the surviving partner of himself and Thomas 


nie AS A A IS 


sections 
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Peek, deceased, who were merchants trading under the firm of 
Thos. Peek & Son; that at the March term of the cireuit court of 
Elizabeth City county, in the year 1867, the said firm recovered a 
judgment against Charles Jones and Parker West for the sum of 
seventy dollars and interest and costs in that behalf expended. 

That at the same term of the said cireuit court the president and 
directors of the Farmers’ Bank of Virginia recovered a judgment for 
the sum of six hundred dollars, with interest, costs of protest, and 
their costs in that behalf expended, against Wm. Ivy, the said Parker 
West, and Thomas Peek, and your orator on a negotiable note, 
of which the said Wm. Ivy is maker and the said Parker West first 
endorser and the said firm of Thos. Peek & Son endorsers after him. 

That the Norfolk Savings Institution, at the September term of 
said court in 1867, recovered a judgment for the sum of four hun- 
dred dollars, interest, costs of protest, and their costs in that be- 

half expended, against the same parties on a negotiable note 
S4 made by the said Ivy and endorsed by the said West and the 

said firm of Thos. Peek & Son in like manner as the note 
first aforesaid. 

That G. W. Camp, also at the same term of the said court, recov- 
ered a judgment for the sum of two hundred and fifty dollars, inter- 
est, costs of protest, and costs in that behalf expended, against the 
same parties on a negotiable note, of which the maker is the said 
Wim. Ivy, and endorsed in like manner as the note first aforesaid. 

That executions were issued on the three last-mentioned judg- 
ments, and that your orator, to prevent a levy on his goods and 
chattels under a general order of one Canby, late military governor 
of Virginia, paid the sum of $36 and $10.40 on the said judgment 
recovered by the president and directors of the Farmers’ Bank of 
Virginia, the sum of $24.00 and $8.24 costs on the said judgment 
recovered by the Norfolk Savings Institution, and the sum of $15.12 
and $9.10 costs on the judgment recovered as aforesaid by the said 
G. W. Camp; that said sums of money were paid by your orator in 
September, 1869; that the judgment first aforesaid and the said sums 
of money paid as aforesaid by your orator are still due your orator ; 
that the said Charles Jones and William Ivy have been declared 
bankrupts on their own petitions since the recovery of the said judg- 
ments, and no part of the first-mentioned judgments can be made 
out of the said Charles Jones, nor can any part of the three last-men- 
tioned judgments be made out of the said Wm. Ivy; that the said 
Parker West is possessed of no personal estate from which your ora- 
tor can make the judgment aforesaid or any of the said several sums 
of money your orator has paid on the last-mentioned judgment ; 


that the said Parker West is seized of a large real estate in the county 


aforesaid, viz: Ist, the reversion after an estate for his life, which 
was confiscated and sold by authority of the United States during 
the late civil war, in a tract of land known as “ Newport News,” sit- 
uate on James river and bounded on the east by Newport News 
creek, west by the land of Burke’s devisees, south by the James 
river, and north by the lands of Burke’s devisees and George Mel- 
son’s grantee, containing 303 acres, more or less; 2d, the absolute 
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fee in a certain other tract of land called ‘* Casey's, containing 215 
acres and bounded by the lands of Wm. Ivv,Jobn Williams, Salter’s 
creek and Casey’s creek ; 3d, the absolute fee in another tract known 
as “ Burke’s,” bounded by the county road, James river, Casey’s 
creek and Salter’s creek and the land of Kdward Parrish’s heirs ; 
the last-mentioned tract is covered by a prior lien by deed of trust 
probably to its full value. 
That the said Parker West is seized of other real estate in 
85 the said county which your orator, on account of the destruc- 
tion of the records of this county, is unable to describe ; that 
on the 14th day of March, 1867, before any of the aforesaid judg- 
ments were recovered, the said Parker West executed a conveyance 
of the said tract called “ Newport’s News” to George Lb. West in trust 
to secure the payvinent of lirge sums OF money to creditors therein 
mentioned, which deed was duly recorded in the clerk’s office of the 
county court of Elizabeth City county on the day last aforesaid, a 
copy of which is herewith filed, marked Ex. “A,” and prayed to be 
taken as a part of this bill. , 

Your orator is advised that the said real estate is heavily encum- 
bered by numerous judgments duly docketed in the clerk’s office of 
the county court of the said county as We ll as by the aforesaid deed 
Ol trust. 

[In tender consideration whereof and forasmuch as your orator 1s 
remediless in the premises suve by the aid of a court of equity, 
where matters of this nature are properly cognizable and relievable, 
to the end, therefore, that justice may be done in the premises, your 
orator prays that the said Parker West and Geo. b. West may be 
made parties defendant to this bill and required to answer the same 
on oath. 

That an account be taken of the real estate of said Parker West 
and the nature and amount of his interest therein; that an account 
be taken of the annual and fee-simple value of the real estate; also 
an account of what is due your orator by heirs in the said real estate 
of the claims secured (whether by judgment or deed of trust) by 
liens on the said real estate, their nature, amounts, and priority ; 
that the said real estate, or so much thereof as may be necessary, 
may be sold and the proceeds thereof be applied in proper order to 
the payment of your orator’s said claims; that proper process may 
issue, and that your orator may have such further relief, both of a 
general and special character, as his case may require and to equity 
shall seem meet. 

And your orator will ever pray, Xe. 

G. M. PEER, P. @. 
Ex. “A.” Filed with Bill. 
Deed of Trust. 

This deed, made this L4th day of March, LS67, between Parker 
West, of the first part, and George B. West, as trustee, of the second 
part, all of the county of Elizabeth City, State of Virginia, wit- 
nesseth : 
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That for the consideration and for purposes hereinafter mentioned 
the said Parker West does by these presents grant and convey unto 
said Geo. B. West, as trustee, the following property, to wit: Ail 
that certain tract of land in the county of Elizabeth City, 
S86 State of Virginia, known as Newport News, bounded on 
the east by Newport’s News creek, on the west by burke, 
on the south by James river, and on the north by Burke and 
Melson, upon trust to secure the payment of the following debts 
due by the said Parker West, namely: Bond of Parker West to 
Arthur West for 8739.47, with interest from Novy. 25th, 1859; 
bond of Parker West to John Tabb, Senior, guardian of George 
S. West, dated Jan’y Ist, 1860, for the sum of $500, with interest 
from its date: bond of said Parker West and William Wood for 
$200.00, with interest from Ist Jan’y, 1860; bond of Parker West 
to Jesse P. Hope for $150, dated somewhere in the year 1860 or 
1861 ; also two bonds of said Parker West to Mary Shield, amount- 
ing in the aggregate to the sum of $125 or thereabouts, given -within 
4 or 5 years before the war, 1861 ; also bond of said Parker West to 
Sarah b. Watson for the sum of one thousand dollars, dated Ist day 
of Jan’y, 1867, or thereabouts; also three notes of said Parker 
West to the Hampton Savings Institution, one for eighty-four ($84) 
dollars, another for $76.00, another for S480, all of which notes fell 
due some time in the year 1860 or 1861, and any other note of the 
said Parker West to the said Hampton Savings Institution in which 
he is principal ; also a note of Thomas Watts, Senior, the principal 
and interest of which does not exceed $30; also. note or bond of the 
said Parker West to C. Kk. Mallory, dated 22d May, 1861, for $100; 
also another note or bond to said Mallory for $65.79, dated 10th of 
April, 1859 (the list of indebtedness hereby secured is stated from 
memory, and any inaccuracy in dates or amounts not altogether at 
variance with the foregoing statement as to amounts and date con- 
sistent with ordinary recollection and memory is not In any way to 
affect this deed; the papers, when produced by the holders of the 
same, will show their dates and amounts); also open account of A. 
Adler, not exceeding $100 on the Ist January, 186], and open 
account due to the late firm of Mellen & Son, not exceeding $100 
on the Ist January, 1861. 
Witness the following signature and seal. 
PARKER WEST. [sEAL.] 
Witness : 
GEO. B. WEST. 
STATE OF VIRGINIA, County of Elizabeth City: 
I, James E. Turner, a notary public for the county aforesaid, do 
certify that Parker West, whose name is signed to the an- 
87 nexed and foregoing writing, bearing date the 14th day of 
March, 1867, has acknowledged the same before me in my 
county aforesaid. 
Given under my hand this 14th day of March, 1867. 
JAMES E. TURNER, 
Notary Public. 
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CLERK’S OFFICE OF THE CoUNTY COURT OF 
EnizABetH Crry County, Marcu 14th, 1867. 
This deed was received and, with the certificates thereto annexed, 
and being stamped with U.S. rev. stamps according to law and 
said stamps cancelled, was admitted to record. 


Teste : WM. S. HOWARD, CVE. 


Decree 4 Sept. Oth. ] s, | ) 


BRINKLEY 
i's. 


LATIMER, WEsT, et al. 


WiILLIs and uz 
vs. In Chancery. 
LATIMER e¢ al. 


PEEK 
ps. 


W EST and W EST. 


cee RIN SE NNRmeERERNRN 


By consent of parties these causes are consolidated and hereafter 
ordered to come on to be heard t Loge ther; the first of these causes 
on the bill of the complainant taken for confessed at the rules as to 
all the adult defendants, the answer of the infant defendants filed 
at rules by Wm.8S. Howard, their guar lian ad litem, appointed at 
rules to defend them in this suit, and general replication of the 
plaintiffs thereto; and the second of these causes on the papers 
for merly read, and the third of these causes on the bill of the com- 
plainant taken for confessed as to all the defendants, and was argued 
by counsel. 

On consideration whereof the court doth A., O., and D. that one 
of the commissioners of this court take the ‘ following accounts: 

First. An account of the real estate of which the defendant 
85 Thomas Latimer is seized and possessed, and of its annual 
and fee-simple value, and whether in such portions of said 
real estate which is held in coparcenary by said Thomas Latimer 
and the other defendants of this suit or either of them partition 
can be conveniently made of such real estate, or whether the inter- 
ests of all the said coparceners will be promoted by a sale of the 
entire subject or allotment of part and sale of the residue, or whether 
any one of the said coparceners is willing to accept the entire sub- 
ject and pay therefor to the other coparceners what their interest 
entitles them to receive. 

Second. An account of all the liens upon the said lands of the 
said Thomas Latimer, their nature and priority. 

Third. An account of all the real estate of which the defendant 
Parker West is seized, its annual and fee-simple value, and the claim 
of title to any parties for any portion thereof, and the character and 
circumstances attending the same. 

10O—1262 
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Fourth. An account of all the liens upon the said lands of the 
said Parker West, their character and priority ; which said accounts 
the said com’r is directed to examine, state, and settle, and to the 
court report, together with any matter specially stated deemed perti- 
nent by himself or which shall be required by any of the parties 
to be stated ; and in taking said accounts said commissioner is di- 
rected to fix a time and place for taking the same and give notice 
thereof by publication in some newspaper published in the city of 
Norfolk once a week for four weeks, which publication, when com- 
pleted, shall be equivalent to personal service of said notice on all 
parties interested. 


Report of Com’r Howard. March 13th, 1871. 


OFrFICE OF COMMISSIONER IN CHANCERY OF 
ELizaBetTu City County, £eb’y 15th, 1871. 
To the Hon. Geo. T. Garrison, judge of the circuit court of the 
county of Elizabeth City: 

James E. Turner, dec’d, late commissioner in chaneery of said 
court, having given the notice required by the decree in the con- 
solidated chancery causes of J. G. Brinkley vs. Thos. Latimer and 
others, J. L. Peek vs. Parker West, &c., and another entered on the 
6th day of Sept., 1870, a certificate of the publication of said notice 
is herewith filed, I proceeded, at the office of said James E. Turner, 
dee’d, on the 15th day of Nov., 1870, to take the accounts as directed 
by said decree, and file herewith four accounts, numbered, respect- 

ively, 1, 2, 3, and 4, and are as follows: 

89 No. 1 is an account of the real estate of which the defend- 
ant, Thomas Latimer, is seized and possessed, and of its an- 

nual and fee-simple value, and the special liens on the same, by 
which it will be seen that said Thos. Latimer owns two-thirds of a 
lot of land in Hampton, Elizabeth City county, Va., bounded by the 
lots of Whiting, Howard, Hope, and the street. The remaining 
one-third of said lot is owned by Mrs. Jennie C. Willis, wife of Wm. 
R. Willis. Partition has been made between them, said Jennie C. 
Willis getting a front of 334 feet of said lot next to and adjoining 
the lot of Mary F. Howard; also one-seventh interest in the lot of 
land in Hampton, Elizabeth City county, bounded by Queen street 
and the lots of Coote and Ham. Your com’r reports that this lot of 
land is not susceptible of partition from its size and shape and the 
number of parties among whom it is to be divided ; that neither of 
the parties 1s willing to accept the same and pay to the other parties 
what their interest entitles them to receive; that the interest of all 
the parties will be promoted by a sale of the entire lot and the pro- 
ceeds divided among the parties according to their respective inter- 
est; and also one-third interest in 15 acres of land in Elizabeth 
ity county, Va., bounded by Cumming and Bates. The interest of 

John Latimer and Thomas Latimer (one-third each) in said 15 acres 
of land is under lien by deed of trust to J. E. Turner, trustee, for 
the benefit of Wm. S. Howard for $125.00, with interest from 26th of 
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of Mareh, 1869, and will have to be sold. The remaining one-third 
is owned by Mrs. Jane C. Willis, the wife of Wm. R. Willis, who 
desires that her share of the said land be allotted to her, which can 
be conveniently done. 

No. 2 is an account of all the liens upon the lands of Thomas 
Latimer, their nature and priority. At the instance and request of 
the complainant vour zom’r reports that the rents and profits of all 
the real estate of T. Latimer will not satisfy the liens thereon in five 
years. 

No. 3 is an aveount of the real estate of which Parker West is 
seized in the county of Elizabeth City, together with all the hens 
thereon of a special nature. No. 1 in said account is a tract of land 
in Elizabeth City county, Va., containing 215 acres, bounded by the 
lands of Ivy, Williams, and the. creek. No. 2 in said account has 
been sold to satisfy the special lien thereon due to Geo. S. West and 
sold for $665.00, which left a balance due said West on the 22d day 
of December, 1870 (the day said land was sold), of $—. No. 3 in 
said account has also been sold to satisfy the special len thereon due 
to Mary A. Burke, ex’x of Wm. Burke, dee’d, which sold for the sum 
of $4,025.00, the amount, principal and interest, of said Burke’s 

special lien. Tract of land No. 4 in said account, containing 
90 dU} acres, situated in Elizabeth City county, bounded by the 

road, the creek, Parrish, the river, and Burke's, is under len 
of a deed of trust executed by P. West to G. B. West, trustee, bearing 
date Mareh 14th, 1867, and is special liens, class No. 2, of said ae- 
count. Yourcom’r reports that this tract of land Is now in the 
possession of J. 5. Alexander and J. J. Bowen, under a title derived 
from the marshal of the United States for the — district of Virginia, 
said land having been sold, under what is known as the confiscation 
act, in TS64. Your com’r ts satisfied and so reports, at the instance 
and request of the complainant, that the rents and profits of said 
land will not satisfy the liens thereon in five years. Your com’r in 
using the term “said lands” means all the lands of Parker West, 
had none of said land been confiscated as aforesaid. No. 5 of said 
account No. 3 is a three-acre lot of land in Hampton, Elizabeth City 
county, Va., bounded by the lands of Davis and Fitechett. No. 6 in 
said account is a lot of land in Hampton, Elizabeth — county, Va., 
bounded by Tennis, Ham, creek, and the road. No.7 is a lot of 
land in Hampton, bounded by the South Back St., Whiting, and the 
creek. No. 8 in said account No. 3 is a lot of land bounded by the 
Back street and Armistead. No. 9 in said account is a lot in Hamp- 
ton, bounded by the Back street and the Main street. This lot is in 
the possession of Calvin Pepper, trustee, under a title derived from 
the marshal of the United States for the — district of Virginia, said 
lot having been sold, under what is known as the confiscation act, in 
1S6-4. 

No. 4is an account of all the liens upon the lands of Parker 
West, their character and priority. 

All of which is respectfully reported. 

(‘om’r’s fee, $105. 


WM. S. HOWARD, Com’r. 


do lalianinnainasl nti li ania _ 
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Account No. 1. 


An Account of the Real kstate of which the Defe ndant, Thos. Latimer, 
is Seized and Possessed, and of its Annual and Fee-Simple Value, and 
the Special Liens on the Same. 
ist. An undivided two-thirds interest in a lot of land in Hamp- 

ton, Elizabeth City county, Va., bounded by the lots of Whiting, 

Howard, Hope, and the Main street. The fee-simple value of the 

whole of said lot is $500.00 and the annual value $75.00. The in- 

terest of said Latimer in this lot is under the lien of a deed of trust 
executed by said T. Latimer to W. 8. Howard, trustee, for the bene- 
tit of C. W. Hickman, dated Oct. 21st, 1865, and duly 
$150.00, with interest from October 21, 1865. 
9] 2d. An undivided one-seventh interest in a lot of land in 
Hampton, Elizabeth City county, Va., bounded by Queen 
street, the lots of Coote and Ham. ‘The fee-simple value of the 
whole of said lot is $500.00 and of the annual value of ——. The 
interest of said Latimer in this lot is under the lien of a deed of 
trust executed by said T. Latimer and John Latimer to James EF. 

Turner, trustee, for the benefit of Wm. S. Howard, dee’d, dated 

March 26th, 1869, and duly recorded, for $125.00, with interest from 

26th of March, 1869. Copy of this deed, marked “ C,” filed. 

3d. An undivided interest of one-third in fifteen acres of land in 
Elizabeth City county, Va., bounded by Cumming and Bates. The 
whole of said 15 acres is of the fee-simple value of $150.00 and of 
no annual value. John and Thomas Latimer’s interest in this land 
is also conveyed in the aforesaid deed to J. Turner, trustee, for the 
benefit of W. 8S. Howard. 


recorded, for 


AccouNT 2 


tome 


An Account of All the Liens upon the Lands of Thomas Latimer, Their 
Nature and Priority. 
1. General lien. 


J. B. Brinkley vs. John A. Curtis, Parker West, and T. 
Latimer : 


eens TEER TERN. BORE ccnnsck cornnins Mo enenen 


400 00 

Int. from 30th Novy. 1857. 
Costs of original judgment clade erennaintaitecipteidaas felicia aalilali tl 8 12 
Costs of setting OP FOO ian enaiminsbticcnnin an ininin  E 

This is a security debt for J. A. Curtis and will have 
to be paid by West and Latimer, J. A. Curtis being a 
bankrupt. 
Bond Thomas Latimer to C. W. Hickman___. —___~ 150 OO 


With interest from 21st Oct., 1865. 

This bond is secured by deed trust executed by 
T. Latimer to W. S. Howard, trustee for C. W. Hick- 
man, bearing date as above and duly recorded, on the 


lot of land No. 1, named in account No. 1. 
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The Hampton Savings Institution vs. Thos. Latimer and 
C. L. Smith: 


Judg. cir. c’t Eliz. City Co. Mar. 15, 1867.....-...... 51 00 

Int. from 2d of May, 1861. 

Costs ee ee ee ae en 4 12 
92 The Hampton Sav. Inst. vs. Thos. Latimer, C. S. 

Smith, and C. C. Jett: 

Judg. March 15, 1367 aniniaiesnemae enemas 140 00 

Int. from 19th of April, 186] 

PL Et Oe a aaa i aac ik a 7 66 
The Same vs. Thos. Latimer and J. B. Cary: 

JUGR. one MNS ...6c00- ielenss-oiine etnias re 

Int. from 6th June, 1861. 

RIE scicratnnie codeine siesiiilalin stliesion ee tay tlncemeaadeaaeaan 7 50 

; Mallory, assignee j.s. “Moody, Ui Thos. Latimer: 

SOGE. BID, TES Wack tciinees sonueé ences ee 

Int. from Ist July, 1867. 

EE <onaek nes tit cine meni ieee 1 Od 
W. Howard, adm’r, vs. Thos. Latime 

“Jude. March 15,1869 . hci ai nr mseieneann > 


Int. on 860.00 from Ist Jan’y. 1860. and on $30.00 from 
ee ee eee 


(ost ecu i i lec ata a sii ik nian alae cael eae aa i 5O 
Bond of |] [, atimer, prin and J I atimer security, to W 
8 Howard: due Mar. Sith. 1870. for...... ..... .... 125 OO 


lnt. from Mar. 26, 1869. 

This bond is secured by deed of trust executed by T. 
Latimer and J. Latimer to J. E. Turner. trustee, dated 
Mar. 26th, 1869, and duly recorded, on Nos. 2 and 8, 
mentioned in account No. 1. 

P. Ware, Jr., for Wm. Anderson, vs. Wm. Curtis, P. West, 
and ‘Tl. Latimer: 
Judg. dis. e’t U.S. for — dis. of Va., Mar. 19, ’69.-----. oUS 00 
With interest on $118.00 from July 16, ’61; Int. on 
$124.00 from July 16, ’62; on $1380.00 from July 16, 
‘63, and on $136.00 from July 16, 1564. 


ACCOUNT 


An Account of the Real Estate of which Parker West 18 Seized in the 
Co bnty of Eliz arbre th (} ily, Together mith thre Liens upon the | Same of 
Li Sper “al Nature. 


Ist. A tract of land in Elizabeth City county, Va., contain- 
YS ing about 215 acres, bounded by the land of Ivy, Williams. 
and the creek, of the fee-simple value of $4,300.00, and of 

the annual value of ——. 
2d. An undivided one-half interest in 115 acres of land in Eliza- 
beth City county, Va., bounded by the lands of Lee and Parrish, the 
whole of which said tract is of the value of $1,380.00 and no annual 
value, being wood land. This tract of land fs under the lien of a deed 


LLL! AEE IT 
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of trust to W. R. Willis, trustee, for the benefit of Geo. S. West, of the 
principal sum of $800.00, with interest thereon from Jan’y Ist, 1860 
and is bond No. 2among the special liens mentioned in this account. 
Said West’s interest in this land was sold by said trustee December 
28, 1870, at the request of said Geo. 5S. West, and bro’t $665.00, leav- 
ing a balance of $708.41, as of May 1, 1871, due Geo. 8S. West, after 
deducting expenses of sale from said am’t of trust sale. 
od. A tract of land of 200 acres in Elizabeth City county, Va., 
bounded by the lands of Smith, Parrish, and the river, of the fee- 
simple value of $4,000.00 and of the annual value of $200.00. This 
tract of Jand is under the lien of a deed of trust executed by W. Ivy 
to John Hawkinsand P. West, trustees, for the benefit of Wm. Burke, 
to secure the payment of the principal sum of $3,800.00, which amount 
has bee n re <luced by various payments made by said P. West to the 
sum of $2,410.89, as of the 29th of Sept., 1860, ree’d by Wm. Burke; 
copy said deed herewith filed, marked “ B. 
4th. A tract of land containing 303} acres in Elizabeth City 
county, Va., bounded by the road, the creek, Parrish, and the river 
and Burke, of the fee-simple value of $9,097.50 and of the annual 
value of $350.00. This tract of land is under a deed of trust exe- 


~ cuted by Parker West to G. b. West, trustee, bearing date March 14th, 


1867, and recorded on the same day, and secures the twelve bonds 
and two open accounts mentioned under the head of class No. 2, 
special mene, and appended to the top of this page. 
oth. A tract of three acres in said county of Elizabeth City, bounded 
by the land of Davis and Fitchett, of the fee -simiple \ value of $60.00. 
6th. A lot of land in Hi: ampton, Elizabeth City county, Va., bounded 
by Tennis, the creek, the main road, and Ham, of the fee-simple 
value of $100.00. 
7th. A lot of land in Hampton, Va., bounded by South Back street, 
Rudd, and the creek, of the fee-simple value of $100.00. 
8th. A lot of land in Hampton, Va., bounded by the Back street 
and Armistead, of the fee-simple value of $100.00. 
9th. A lot of land in Hampton, Va., bounded by the Back and 
Main streets, of the fee-simple value of $200.00. 


94 An Account of All the Liens Upon the Land of Parker West, Their 
Character and Priority. 
Class 1—General liens. 

J. B. Brinkley vs. John A. Curtis, P. West, and T. Latimer: 


Rin, SE Wil I i ie 400 00 

Int. from 30th Nov., 1857, to 1 ——.* 

OG OE Ue SOI cists slicing taiihanated a 8 12 
f° TR ii ieee gies cee 1] 37 


This judg. is a lien on all the real estate of P. West. 
M. L. Lake, assignee of A. B. McClean, vs. Wm Ivy, and P. 


West: 
IE TINE TI, UU ceniictecisciciicesleansceics tiles cia ac oe 675 OO 
Int. from ] Jan’y , 1860, to 1 May, 1861.* 
ERIN eM AR see CHAN SLM CRN Tete nal oh eee 10 88 


coc ei ana: ae emu ARE NRE EN 


JOSEPH B. BRINKLEY ET AL. re, 
J. W. Whitehurst & Co. vs. Wm. Ivy, P West, and » 
Peek : 
Sept. aig erg age chia + oman: Te oe 
Int. from 25th of May, 1861, to 1 May, 1871. 


A. Tunstall, cashier of J. W. Whitehurst, vs. Wm. ivy, F. 
West, and Thos Peek - 
ste. Gand, Tits Ses cnencsncnnsdcnnseeenes 232 (0 


Int. from 15 July, 1861, to ] May, LS7] 


Costs ie ee eas p i g 99 

Virg. Cooper, assignee of f Jas. Phillip’s adm’r, »s. Wm. lvy 
and P. West: 

Judg. S pt. ae So ee ang Ne OT 100 OO 

Int. from Jan’y 7, 1860, to 7 M: Ly, 1871. 

(‘osts ieee Papeete nen i li 1 YS 
S. Garrow, adm’x, vs. Chas. Jone s and P. West: 

Saas, Baek. De Pees naan senesd« mene ciendbiniigaiiiian:. ae 

Int. from 1 Jan’y, 1856, to 1 May, 187] 

Costs seem ES: ae Se Se Ree ame ee ae 7 6 
John Wray, adm’r, vs. Wm. Ivy and P. West: 

Judg. Sept. 20, eae: cami pees HME ae 7o 00 

Int. from 1 Jan’y, 1861, to 1 May, 1871 

(‘osts Pap mean ae i a a ae ae evn 4 YO 
Yo Mdward King, assignee, vs. Parker - West : 


SUG, Baek. Fey See bdwsces ca: °200 00 
Int. from 1 Jan’y, 1861, to 1 May, 1871 


mane Se eS Se ee a a 


OU 


Costs ss sa aati sea a ceils. ih hy ti ints iden ent sn ain ii hi alk ie ks ih ieee ee ti See etnies Gtineme i 


Class No. 2—Special lig ns 


‘¢ 


l. Bond Parker West LO A. West apenas (mmo eee eueaeeeesd jou 47 
lut. from 25 Nov., 1859, to 1 May, 1871. 
This bond is held by W.S. Howard and T. M. Jovnes. 
2 bond Parker West to G. BS. West, @ Oi. .-ccccccccesees Du GW 
Int. from 1 Jan’y, 1860, to 1 weny, IS7] 
balance due on this debt, $708.41, with int. from 1] 
Jan’y, S71. 
2 Dene F week oe ae ee... . cncuscnebeneenete 
[nt. from Jan’y 25th, 1855. 
4. Bond P. West to J. P. ae iceaaniile i udeiigii testi ellos 150 00 
[nt. from 1860 or 1861. 


5. Bond P. West to Mary Ear ie Ste ES Sn 125 00 
Int. from 1857. 
6. Bond P. West to S. B. Watson —__-_--- a i 1.000 OV 


Int. from 1 Jan’y, 1857. 
Assigned to G. B. West. * 

7. Bond P. West to Hampton Sav. Ins..---.-.... 480 00 
eS EO 


- 


Judg. was obtained on this bond Mar., 67, cir. et Eliz. 
City Co. 


* Paid in his purchase, 


80) 


8. 


9. 
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a ee alecaesienen ieee 


Int. from May 9, 1861. 


Judg. was obtained on this bond Mar., 67, cir. ¢’t Eliz. 


City Co. 
SE eo Pe PNG i ienictc re titien mec nana 
Int. from July 27, 1861. 
Judg. was obtained on this bond Mar., ’67, cir. e’t Eliz. 


City Co. 


eS Fe Oe oF i hte itickeinnann 
Int. from 1861. 
Ba Ee Pe is ED vince nik ccemirnnn 
Int. from May 22d, 1861. 
Re SN es SE te I piv tin cin eunineiicininn eevee 
Int. from April 10, 1859. 
Now held by W. 8S. Howard. 
96 13. Open account due A. Adler. -----~- iiiieeiaiaaiinias 
Int. from 24 April, 1860. 
| eee elinininchs tidal anceps etiam ds 
Held by Wm. 8S. Howard’s assignee. 
14. Open account due M. Mellen & Son -.-..----....--- 


Int. from 1861. 


84 


00 


00 


OO 


Lien 3 is by deed of trust from P. West to G. B. West, trustee, 
bearing date March 14th, 1867, and admitted to record on same 
day, conveying tract of land No. 4. 


A bond of P. West to Wm. Wood, secured in the said deed, is 


not here reported. The bond, with interest to April 7th, 1874, 


amounts to $593.33, and has been paid. 


—s 


bo 


Judg. Cir. C't Elizabeth City County. 


The President, Directors,and Company of Farmers’ Bank 
of Va. vs. Wm. Ivy, P. West, J. 5. Peek, and Thos. 


Peek, late merchants under the style of Thos. Peek & 


Son: 
I I Ok. IT cetisiidinleehnninech bitialinniaalieNiideiduninaiali 
Int. from 29 June, 1861, to 1 May, 1871. 
ST RR ee RS Ae ce OR BERR OeT OnE AY eae aes MP 


. S. Garrow, adm’x, vs. Win. Ivy and P. West: 


I oii ic hide eiccinieins cniaisaeiiaaiasinaailidain cia 
Int. from Jan’y 1, 1853, to Ist day of May, 1871. 
Sie hacia: sw sieien mviseiirhinnictst inanien-se snnibseansiadiebninndilacainaniibinioneneniiie 


. Thos. Peek vs. P. West: 


Judg. same time-_-._--.--- Scenes cian 120 00 
Int. from Dec. 26, 1856, to 1 May, 1871_---- 110 40 
IIIT sss chance a ceed inniiniadl escipiaibcieaiia ieee a 8 46 


. Thos. Peek & Son, assignees, vs. Parker West: 
I RII jisertacsiniet nities seninesn cniaiaesin idm kittie 
Int. from Jan’y 1, 1859, to May 1, 1871. 


es 
Co 
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(Costs : 

Credit by $6.56, paid Aug. 4, 1859, and $4.10, paid 
April 10, 1861. 

Hampton Savings Inst. vs. Wm. Ivy, P. West, and Thos. 


Peek. 
97 SUG, TERE Bi BEE tceten cn nncnnsmieen 
Int. from 9th May, 1861, to 1 May, 1871. 
bE CARS a See ise nner oe eNOS eS AT 
6. Same pl’t’ff vs. same def’ts: 
JUGS, CONG GINO. .cncccne- EE 
Int. ‘from 6th July, 1861, tol May, 1871. 
Costs aR aoe eR Se or Sen aC Ne aS ae oe sien dine can ein tii aes die eel 
7. Same vs. W. R. Willis and P. Wi est 
Judg. same time......------ one cncnnenne amen 
Int. from llth Dee., 1860. to ] Ma‘ S71. 


Costs_ Pe IGT ene eee slate eomoesini tianlian a 


8. Jno. D. Gordon & Co. vs. P. West: 


Judg. same << ham 

Int. from 6th June, 1861, to 1 May, 1871. 

i! ES eT SS 
9. M. B. Smith vs. Wm. Tvy, ¥ West, : ind W.C. Marrow: 

Judg. - FS Se ae Se yee Sea sinner dentiaen ae 

With int. from 13th May, 1856, to ] May, 1871. 

| RNSEES er ene OR Ngee ror eae oi cneesetitmameicaiiiandseuaneibedas 


This judg. is subject to a large credit, 

10. The Norfolk Savings Ins., endorsed of Thomas Peek 
& Son, vs. W. Ivy, P. West, Thos. Peek, and J. L. 
Peek, late merchants, under the style of Thomas 
Peek & Son: 


sae: Geek. 16th, 1667 ...6.022ccoe-- Cl 
Int. from June 30, 1861, to1 May, 1871 ---- 248 97 
TS meee ree “ neseihani 5 56 


29. M. B. Smith, for A. C. Tabb, vs. W. H. 8S. Holecroft, P. 
West, and Thos. Peek: 


pe anniiicmaminaia 

Int. from 11th of May, 1858. to 1 May, 187 l. 

REE RES RS PL ag aS eee a ne os Bee FS 
od. S. Garrow, adm’x, vs. P. West. survivor of Sam. Celey: 

Judgment same time.----- - s nunmuas alee el 

lnt. from Ist Jan’y, 1857, to L Ma: S71 

3 ae eee nite ee Ea a 


Credit by 899.78. p’d I ‘eb, | 3. 1859, and by $30.00, paid 
Jan’y 10, 1861. 


98 4. M. B. Smith, assignee C. K. Mallory, vs. W. P. 
Marrow and P. West: 
Judg. same time_---- iieieciueuciie:munaim tonreienmennieniainiaasaeaaaa 
Int. from Jan’y 1, 1860. 
i useeinis mnneie ennai 


11—1262 


600 


665 


560 - 


112 


8] 
46 


") 
wv 


30 
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Cr 


Thos. Peek & Sons, assignees James Parker, vs. Chas. 
Jones and Parker West: 
I NE Bi IE titers cine nieieesninanientiiedonninints 
Int. from Ist Oct., 1851. 
aaa damsabtuniipenebiciie ian caicaneaianiaiiialiiai 
6. G. W. Camp vs. Wm. Ivy, P. West, and Thoms 4 Peek 
and J. L. Peek, late partners under style of Thos. 
Peek & Son: 
en aia cei since senile lelialegiiga tales taal 
Int. from July 26, 1861. 
SAREE ST Oe ON ey SMC ea a RE RNC =r Ot 
1. C. K. Mallory, assignee J. S. Moody, vs. P. West: 
Ns SIE siseesircnsanien: winiciceren on ‘ideas miine 
Int. from 1 April, 1868.* 
| SES SERN eS ae iii <iiieasiliaiadi gills iiiictai 
This judg. in favor of Moody’ s assignee has been set- 
tled. 
2. M. A. Shield, per. rep., vs. P. West: 
REA SSS Ripe nS PRR 
Int. from 1 Aug., 1856. 
i sis beetles Cael es eaeelii 
It is supposed that this is the same debt mentioned 
in Mr. West’s deed trust, am’t’g to $125.00, due Mary 
Shield. It is the same. 
A. Adler vs. P. West: 


as IN ic osicdlc i cine adinrcsininicei nti aleanieaienellgplaaesiaaienmeiil 

Int. from 24th April, 1860. 

ES Oe LS Pe marek te Oe rere RC RE ea, ESCO, ty OLE 
This claim is secured in deed of P. West to 2 


West, hereinbefore referred to, and is No. 18 di 
special liens. 


99 Judgments Cir. C’t Warwick County. 


1. W. H. Curtis, adm’r, vs. P. West: 
EES LET ERI eae nm re Oem DEE Ar 
Int. on $90 from 1 Jan’y, 1860, and int. on $100 from 

29th April, 1850. 

2. Same pl’t’ff vs. same def’t: 
cine aves tlercienoiianaaiodveciannenn 
Int. from Jan’y 1, 1849. 

3d. Same vs. Same: 
A I Ni ie secrete npeteniencnncinin iweads 
Int. Jan’y 1, 1860. 

Wm. Lee’s per. rep. vs. Rob’t Davis and P. West: 


Judg. March 15, se i 
Int. from Jan’y 1, 1859. 
SIT sess series sisi ide ea dahon sci toes 


* Settled. 


70 00 


8 02 


a. 
> 
am 
te 
~] 
el 

~~ t 


10 O4 


190 0O 


74 QO 


115 00 


l7o OV 
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J. B. Cary, assignee, vs. P. West: 


UE, CU TI iat tte ccieneouccnenseine ol 00 
Int. from May 31, 1861. 
BR ei cope TTR EPR a i He emer eoae 7 72 


P. Ware, Jr., for Wm. Anderson, vs. Wm. Curtis, P. West, 
and ‘T. Latimer, and assigned to L.. H. Selater: 
Judg. in the dist. court U. 8. for the —dis.of Va.,May - 
hg iets ciliiebite tetera Saar ee re 508 00 


from July 16th, 62; on $150.00 from July 16, ’68; 
$136.00 from July 16th, ’64. 


i eS peda tar Cane e S 25 OO 
I’. Mallory, ex’x, vs. T. Joynes and P. West 
Be Pe bis tine an cen ala 


Int. on $10.00 from | Jan’y, 1852, and on 15.00 from 
] Jan’y, 18535, to lst day May, LS l. 


$+ ae EO GEO ER EIT A ae Se ae OR em N Se PoRDe Bea S O02 
Same vs. P. West: 

a I aaa iii erties ces ace nian os 20 00 

int. from ] Jan’y, 1854, to 1 May, 1871......-.-.... 20) SU 

ee ie Pe LO oe = sacimeitns ‘tinea intai: dial i is 7 Q4 
mene af 5 Wee Oe G. Fa, Be OE OE cineca cucmens iS 21 


Int. from day. 
o>. - Bae 2 ee Oe Oe, et BD veins tees ee 
Int. from 2d Jan’y, 1860, to 1 May, 1871. 
Bond G. M. Adams and P. West to S. S. Howard, dated 
Jan’y 1, 1853, due Jan’y 1, 1855, for $35.00, subject to 
eredit of $25.00, as of Sth Jan’y, 1855; am’t due Jan’y 5, 


1855 . UO eae eo PRE WS ee rem UNE IT NCE en nen enenenekey sabe 12 10 


Decree. May lth. 1871. 


BRINKLEY and WHITING 


LATIMER, Xe. 


Winns and WIFE 
vs. In Chancery. 
LATIMER, Xe. 


PEEK 
ix 
Wrest and West. | 


These causes this day again came on to be heard upon the papers 
formerly read and the report of Com’r Wm. S. Howard, to which 
report no exceptions are filed, and was argued by counsel. 
On consideration whereof the court doth A., O., and D. that said 
report of Com’r Wm. S. Howard be, and the same is hereby, Ccoli- 
firmed: and the court doth A., O., and D. that Thomas Tabb, Chas. 
KX. Mallory, and Geo. M. Peek, as special com’rs, sell at public 
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auction, at the cross-streets in the town of Hampton, on some 
county court day, after thirty days’ previous notice thereof by pub- 
lication twice a week for four successive weeks In some newspaper 
of the city of Norfolk and by bills posted at three or more public 
places in the county of Elizabeth City, the following real estate, or 
on the premises on some other day, as in their judgment they may 
deem best : 

All the right, title, and interest of Thomas Latimer, being two- 
thirds of the lot of land located in Hampton and bounded by the 
Main street and the lot of Whiting, Howard, and Hope. 

All the right, title, and interest of Thomas Latimer, being one- 
third, in the tract of land, containing fifteen acres, bounded by the 
lands of Cumming and Bates. 

All that certain tract of land, the property of Parker West, located 

in the county of Elizabeth City and bounded by Salt- 
101 _—sfurd’s creek and the lands of Ivy and Williams, containing 
two hundred and fifteen acres (215), more or less. 

All the interest of Parker West in that certain tract of land known 
as Newport’s News, containing three hundred acres, more or less, 
and bounded by the lands of Parrish, Hamlin (formerly Burke's), 
and the James river. 

All the interest and estate of Parker West in that certain parcel 
of land, containing three acres, located in the county of Elizabeth 
City and bounded by the lands of Davis and Fitchett. 

All that certain lot of land located in the town of Hampton, 
bounded by the lot of Tennis, the creek, the main road, and the 
lot of William Ham. 

All that certain lot of land in the town of Hampton, bounded by 
the South Back street, Rudd, and the creek. 

All that certain lot of land located in the town of Hampton and 
bounded by the Back street and the lot of Armistead. 

All the interest and estate of Parker West in that certain lot of 
land located in the town of Hampton and bounded by the Back 
and Main streets. 

Also that certain lot of land described in the proceedings of the 
second of these causes, situated in the town of Hampton, county of 
Elizabeth City, of which Mary A. Willis died seized, bounded by 
Queen street and the lots of Coot and Ham— : 

Upon the following terms: Sufficient cash to pay the costs of suit 
and expenses of sale, and the remainder upon a credit of one, two, 
three, and four years, with liberty to the purchaser to anticipate 
any or all of the deferred payments; the purchaser to execute his 
bonds to the com’rs executing this decree, with approved personal 
security for the deferred payments, with interest from the day of 
sale. Should it, in éve judgment, be to the interest of the parties in- 
terested to subdivide any of the said tracts or lots of land into one 
or more parcels, they are hereby authorized to subdivide the same 
into such lots and parcels as their judgment may approve; and 
in making said sale the said special com’rs will accept from sale, 
until the further order of the court, the fifty acres of that portion of 
the said tract of land called Newport’s News, which it is alleged the 


inal 
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said Parker West has recently contracted to sell to one A. J. Ford, 
and also that portion of said Newport’s News tract of land which 
the said Parker West has recently contracted to sell to G. B. West, both 
of which said contracts, it is alleged by the def’t, P. West, are in 
writing and are duly recorded in the clerk’s office of the county 
court of Elizabeth City county, Virginia, the said exceptions to 

be ascertained by the said special com’rs by inspection of the 
102. _— records of said county court; but before the said special 

com’rs shall receive any money under this decree they shall 
execute their joint bond, in the penalty of $1,000, before the clerk of 
this court, in his office, payable to the Commonwealth of Virginia 
and conditioned for the faithful performance by them of their duties 
under this decree; and said special com’rs are authorized, if in 
their judgment they may deem it advisable and to the interest of 
the creditors of said Parker West so to do, to confirm said contracts 
of said P. West with said A. J. Ford and Geo. B. West, subject, how- 
ever,to the ratification of this court. 


Report of Special Com’rs. Nov.. 1871. 


In the Circuit Court of Elizabeth City County, Virginia. In 
Chancery. 


BRINKLEY and Wuuitine vs. LATIMER, West, e¢ al. 
Wituis and uz. vs. LATIMER et al. 
PEEK vs. WEsr. 


In obedience to a decree rendered in the above consolidated 
causes at the May term, 1871, of the court aforesaid, the undersigned 
special com’rs, appointed by said decree to sell the tracts of land and 
lots therein described, respectfully report that, after giving the notice 
required by said decree, by posting at the door of the court-house of 
said county and at two or more public places therein and by publi- 
cation thereof in the “ Norfolk Virginian,” a newspaper published in 
the city of Norfolk, a copy of which notice is herewith filed, they 
did, on the 22d day of June, 1871, offer the following lots of land 
for sale at public auction, and the parties hereinafter named became 
the purchasers at the sums mentioned, to wit: 

No. 1. All the interest of P. West in that certain piece of land 
containing three acres, located in said county of Elizabeth City and 
bounded by the lands of Davis and Fitchett, of which Phil. Davis 
became the purchaser for the benefit of Davis, at the sum of 
sixty-five dollars, that being the highest bid. Fifteen dollars of the 
said sum was paid in cash, and his four bonds, with Lewis Davis as 
security, payable in one, two, three, and four years, equal install- 
ments, with interest from date, were taken for the deferred pay- 

ments. 
103 No. 2. The interest of Thomas Latimer (being two-thirds in 
fee) in the lot of land in Hampton, bounded by the Main street 
or King street, and the lots of Whiting, Hope, &c., of which Geo. M. 


nen ee eS 
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Peek became the purchaser at the sum of three hundred dollars, that 
being the highest bid ; and your commissioners took from the said 
purchaser his four bonds, with Wm. J. Stores as his security, in the 
sum of seventy-five dollars each, and payable in one, two, three, and 
four years, with interest from date, forthe deferred payments. Your 
com’rs did not receive any of the purchase-money for this lot in 
“ash. 

No. 3. A lot of land in Hampton, county of Elizabeth City, bounded 
by the lots of Tennis, the creek, and the main road, and Ham, of 
which L. Sheetz became the purchaser at the sum of one hundred 
and twenty dollars, that being the highest bid, twenty-five dollars of 
which was paid in cash, and your com’rs took his four bonds, with 
T. S. Tennis his security, in the sun of twenty-three 4%, dollars each, 
and payable in one, two, three, and four years, respectively, with in- 
terest from date, for the deferred payments of the purchase-money. 

No. 4. That certain lot of land in Hampton, Virginia, bounded by 
the lot of Rudd, the creek, and the south Back street, of which H.C. 
Whiting became the purchaser for the sum of eighty-five dollars, that 
being the highest bid, twenty-five dollars of which he paid in eash, 
and your commissioners took his four bonds, with Kennon Whiting 
his security, each for the sum of fifteen dollars, payable in one, two, 
three, and four years, respectively, with interest from date, for the 
deferred payments of the purchase-money. 

No. 5. That certain lot of land in Hampton, bounded by the Back 
street and the lot of Armistead, of which Geo. Felton became the 
purchaser at the sum of one hundred and twenty dollars, that being 
the highest bid, twenty-five ;49; of which was received in cash, and 
your com’rs took from him, with Chas. Kk. Mallory his security, his 
four bonds in the sum of twenty-three ;°6; dollars each, payable in 
one, two, three, and four years, respectively, with interest from date, 
for the deterred payments. 

No. 6. All the interest of P. West in that certain lot of land in 
Hampton, bounded by the Back street and Main street, of which 
Chas. K. Mallory became the purchaser at the sum of four hundred 
and eighty-five dollars, that being the highest bid, fifty-five dollars 
of which he paid in cash, and for the remainder he executed his four 
bonds, with Wm. 8S. Howard his security, payable in one, two, three, 
and four years, with interest from date, according to the terms of the 

sale herewith. 
104 No. 7. That certain lot of land in Hampton, Va., bounded 

by Queen street and the lots of Coote and Ham, of which Mary 
A. Willis died seized, of which Wm.8. Howard became the purchaser 
at the sum of four hundred and eighty dollars, that being the high- 
est bid. The said Wm.S. Howard was seized of five-sevenths of the 
said lot and only two-sevenths was sold, for which the said Wm. 8. 
Howard paid one hundred and thirty-seven +45 dollars in cash, which 
was the full amount of the purchase-money for said lot, conveyed by 
deed to him, having paid all that is due thereon. 
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The following exhibit will show what your com’rs have received 
in cash and what they have paid : 


neced of PF. P. Davis, caen paymont.........ceccccase HG @ 
* *<4n ” ie tnsetin eotnenens atanainiace eene 55 00 

“« * @, Feton a ieilianiianhidal ties 25 7d 
- * BG ee.” a simnntiisimmcais ee 

* * eee . 5 enn aie wcoeniesieiiiaitaiis -§ wa@® 

« © Wam.S8S. Howard, “ FT iintsinssihioninanetiiiadsiaeannaiaatiaaiae 37 14 
| ERE Pe RE Se ae ye ae ROEM, EN $252 89 

Paid to Win. S Howard, com’r _..----- pineal teacataicd $105 00 
= = . ere sh Se Ne Sy ol 04 

= = 4 " i 18 75 
oO Bic Be ee ib cen ances ol UO 
ae Ye BO ee 

« «“G. M. Peek. “ Oe eas: emenaiienmeni ak ee 

~ © Jae, &. Dee Pi Piiieciintcccmsetin ae ne 15 50 

* © CUI, Bi heidi tnnicnnninagin eee 
a a A i 4 85d 


Receipts for the above payments have been filed with the papers 
in these causes. ‘The bonds taken by your com’rs for the deferred 
payments are returned and filed with this report 

Your com’rs also sold the interest of Thomas Latimer and John 
Latimer in a certain tract of 15 acres, bounded by Bates, Cumming, 
&e., and W. Daniel became the purchaser at the sum of two bundred 
and twenty dollars, but has not yet complied with the terms of sale 
and desires time to do so. 

Your commissioners recommend the confirmation of the contracts 
entered into between P. West and G. B. West and A. J. Ford. 

Note.—Lot No. 2, of which G. M. Peek became the pur- 
105 chaser, was sold by your commissioners free of encumbrance, 
but it has since been ascertained that the land is subject to 
the wife’s contingent right of dower, and that — willingness to have 
the same commuted, and the said G. M. Peek has expressed bis 
willingness to pay such amount as the court may deem proper, to 
be credited on his bonds. This special statement is made by your 
com’rs, C. K. Mallory aud Thomas Tabb; and your said com’rs also 
state that there is a considerable amount due the State and county 
for taxes, which is a prior lien on said lot, and the same is true with 
reference to other lots sold above. 
G. M. PEER. 
CHAS. K. MALLORY. 
THOMAS TABB. 
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Statement of Account of Special Com’rs Filed in the Consolidated Causes 
of Brinkley, &c., vs. Latimer, West, &c.; Latimer vs. Willis &c., and 
Peek vs. West, &c. 


Bal. due com’rs on commissions for sale of West lots in 


SD icnicnscisessins seitiapi nhlasiebevainiisiennsindiniteieeniolcthiaiillatidinll tall tl —_ 2... 
Commissions on $5,000.00, sale to Ford_..-.-...-.-.- ~~ 109 00 
“ * ree 9 ee 33 00 


$160 78 
Decree. Nov. 15th, 1871. 


BRINKLEY and WHITING e¢ al. ’ 
Us, 


LATIMER, WEsT, ef al. 


WILLIS and ux. 
vs. -In Chancery. 
LATIMER ef als. 


PEEK 
ve. 


West and West. 


These causes came on this day again to be heard upon the papers 
formerly read and on the report of Special Commissioners C. K. 
Mallory, Thomas Tabb, and G. M. Peek, to which report no excep- 
tions have been filed, and was argued by counsel. 

On consideration whereof the court doth confirm the said report, 
and the court doth A., O., and D. that one of the commissioners of 
this court take an account of liens upon the lots of land sold by the 

said special com’rs and mentioned in the report aforesaid due 
106 ~=—s the Commonwealth of Virginia and the county of Elizabeth — 

on account of taxes and county levies which were due and 
unpaid on the 22d day of June, 1871, and upon the payment by the 
purchasers of said lots of the said taxes and county levies the same 
shall be credited in their bonds given for the purchase-money and 
filed in the papers in these causes, and upon the payment by the 
purchaser of lot No. 2, mentioned in said report, to Elizabeth, the 
wife of Thomas Latimer, of the sum of twenty dollars, which she 
consents to receive in commutation of her contingent right of dower 
in the said lot, the same shall be credited on his bonds given for the 
purchase of the said lot. 

And the court doth further adjudge; order, and decree that the 
contracts of sale made by the defendant, Parker West, with A. J. 
Ford and G. B. West, which are referred to in a decree rendered in 
these causes on the 4th day of May, 1871, be, and the same are 
hereby, confirmed; and the special com’rs, C. K. Mallory, Thomas 
Tabb, and G. M. Peek, are directed to execute said decree rendered 
at the May term, 1871, in the sale of the said Newport News tract 
under the provisions of the said decree as to that part of said tract 
remaining unsold. 
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And the said special commissioners are authorized to draw from 
the funds of these causes deposited in the Citizens’ Bank of Norfolk 
the sum of one hundred and sixty dollars and seventy-eight cents, 
due them for commissions on sales made under a former decree 
in these causes and on sales confirmed by this decree, account of 
which said commissions is filed in the papers of these causes. 

And the court doth further adjudge, order, and decree that one of 
the commissioners of this court enquire into the title of a certain 
lot of land situate in Hampton, county of Elizabeth City, and 
bounded by South Back street and the lots of Wilson and Massen- 
burg, and report to this court. 


Decree. May Ath, 1872. 


BRINKLEY, Kc., 
Us. 
LATIMER, ce. 


Wits, c., 
VS. In Chancery. 
LATIMER. 


PEEK 
v8. 


WEsT. ! 


The death of Parker West being suggested, on the motion 

107 = of William P. Marrow and Mary E., his wife, Elizabeth R. West, 

George B. West, and M. Smith and Missouri, his wife—the 

said Mary E. Marrow, Elizabeth R. West, G. B. West, and Missouri 

Smith being the heirs-at-law of the said Parker West—to be made 

parties defendant to these causes, the said William P. Marrow and 

M. E., his wife, E. R. West, G. B. West, and M. Smith and Missouri, 

his wife, are hereby made parties defendant to these causes, with 
leave to file their answers. 

This cause then, this day, again came on to be heard on the papers 
formerly read and on the report of Special Commissioners C. K. 
Mallory, Thomas Tabb, and G. M. Peek of the sales made by them 
under a former decree in these causes, to which report no exceptions 
have been filed, and was argued by counsel. 

On consideration whereof the court doth adjudge, order, and de- 
cree that the said report and the sales reported therein be, and the 
same are hereby, confirmed. 

And the court doth further adjudge, order, and decree that out of 
the fund deposited to the credit of these causes in the Citizens’ Bank 
of Norfolk Chas. K. Mallory do check for the sum of one hundred 
and nine 662 dollars, balance of the commission due them; that 
Geo. M. Peek check on the said fund for the sum of one hundred 
and twenty-nine 663 dollars, being the amount of commissions now 
due to each of them as special commissioners on sales reported at 
this term. 

12—1262 


PE Sth 
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That George M. Peek do check for the further sum of two hun- 
dred dollars, being the amount allowed to the said G. M. Peek by 
the heirs of the said Parker West, as appears by written consent of 
counsel, for extra services rendered in the sales of said land, said 
amount of sales being in excess of debts due by Parker West, de- 
ceased, and reported in the third of these causes. 

That Thomas Tabb check for the further sum of forty dollars for 
expenses incurred. 

That Wm. Ivy check on said fund for the sum of forty-five dol- 
lars, the balance due him for surveying and laying off said land. 

And the court doth further adjudge, order, and decree that the 
purchasers whose purchases have been confirmed under this and 
previous decrees in these causes do deposit to the credit of these 
causes the amount of their respective bonds, as they fall due, in the 
Citizens’ Bank of Norfolk on the savings side thereof, and on the 
filing of said certificates of deposit in the papers in these causes the 
clerk of this court is authorized to deliver to said parties their re- 
spective bonds duby cancelled, and all other matters are reserved. 


108 Report of Special Com’rs. May 1st, 1872 


BRINKLEY and WHITING > 
Us. 


LATIMER, WEsT, Xe. 


WILLIS and uz. 
Us. >In Chancery. 
LATIMER, «ce. 


PEEK 
vs, 


West, Xe. } 


To the Hon. George T. Garrison, judge of the circuit court of Eliza- 
beth City county: 

The undersigned, special com’rs appointed by the court in a de- 
cree rendered in the aforesaid consolidated chancery causes pending 
in said court, would respectfully report to your honor— 

That in obedience to two decrees rendered in the said consolidated 
causes at the May term and November special term, 1871, of said 
court they have advertised and have sold by private sale the bal- 
ance of the “ Newport News tract” mentioned and described in the 
proceeding in the last of said causes; that they sold the balance of 
the said tract in lots and parcels, running back from the river front 
to the rear line of what is known as the “ Newport’s News tract; ” 
and the said balance, including the 60 acres already sold to Ford 
and the 12 acres sold to West (which sales were confirmed at the 
last term of said court), is all the land included between Newport 
News creek and the Burke line, fronting on James river. The said 
land was so laid off by the surveyor, under the direction of your 
com’rs, as that each parcel should have an extent of river front to 


—_ | 
—— 
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bear the same ratio to the whole extent of front of the said balance 


» 


(with the exception of 3 acres sold G. B. West) as the number of 
acres in the parcel would bear to the number of acres in the said 


balance remaining unsold at the last term of the court. 

Your com’rs return with this report a plat of the balance of the 
said “ Newport News tract,” including the parcels sold to G. B. West 
and A.J. Ford. Said plat is marked Ex.“ X,” to which reference 
will hereafter be made. 


The lot heretofore sold to B. West, together with 3 acres 
sold by your com'rs to the said Wes on the Ist d: ay of January, 
1872, m: aking 15 acres, is designated on said plat as “lot No. 1.” 
109 ‘The three acres sol | “as a said were so laid off from the 


balance of the said tract as to be included between a line run 
from the northeast corner of the lot of 12 acres heretofore sold to the 
said West straight fo the river so as to make 3 acres. The estate of 
Parker West is indebted to S. B. Watson, dec’d, in the sum of $1,000, 
with interest from the Ist day of January, 1867. Said debt is re- 
ported by Com’r Howard among the special lens on the estate of 
Parker W est, class No. 2. bond 7 and } s,among othe +] claims, the first 
lien on “ Newport’s News,” the land sold by your com’rs. Said 8. B. 
Watson by her will bequeathed the said bo nd to the said G. b. W est. 
Your com’rs therefore received the de bt in part payment of the tract 
of land, which is thereby paid and cancelled, and have taken the 
bond of G. B. West in the sum of two hundred dollars, the balance 
due payable in three years, with interest from date. 

2d. On the 9th day of December, A. D. 1871, your com’rs sold to 
H. C. Whiting, L. H. Selater, J. P. Hope, and M. A. Shield forty 
acres of the said tract remaining unsold, to be cut off next to the 
tract sold to G. B. West, for the sum of one hundred dollars an acre; 
and your com’rs required of the said purchasers the sum of two 
hundred dollars in cash and their joint and several bonds for the 
balance of the purchase-money, In equ il installments, payable In 
one, two, three, and four years from date, with interest from date, 
which said cash and bonds your com’rs have received. ‘The said 40 
acres were laid off with a river front in due proportion with the 
whole tract remaining unsold and 1s di sionated on sald plat as lot 
No, 2. 

dd. On the 30th day of January, 1872, they sold to Maris 8S. Mar- 
row, the wife of D. G. Marrow, to be held by her for her sole and 
separate use, free from the demands of her present husband or any 
other husband she mav have, five acres of the said “ Newport’s News 
tract,” and received from her the sum of twenty-five dollars in cash 
and the four bonds of D. G. Marrow and G. M. Peek, his security, 
each in the sum of $118.75, payable to your com’rs in one, two, 
three, and four years, with interest from date, for the purchase- 
money for said 5 acres, and the five acres so sold to M.S. Marrow 
aforesaid comprise the western half of the lot designated on the said 
tract as lot No. 7, divided by a line running through the centre of 
said lot No. 7, commencing at the river front and terminating on 
the rear line, Wm. K. Tabb having afterwards purchased the re- 
maining half of said lot. 
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4th. On the first day of February, 1872, they sold to Wm. K. 
Tabb the eastern half of the lot last aforesaid, containing 0 acres, 
for $100 per acre, and received from him the sum of twenty-five 

dollars in cash and his four bonds, executed by himself and 
110 Thomas Tabb, his security, each in the sum of $118.75 and 

payable to your com’rs in one, two, three, and four years, 
with interest from date, for the deferred payment of the purchase- 
money. 

5th. On the same day last aforesaid they sold to Mrs. Malvina 
Elliott “lot No. 3” on said plat, containing 15 acres, for the sum of 
fifteen hundred dollars, and they received from her the sum of 
seventy-five dollars in cash and his four bonds, with Thomas Tabb, 
her security, payable in one, two, three, and four years, with interest 
from the day of sale, for the deferred installment of the purchase- 
money. 

6th. On the first day of April, 1872, they sold to H. Phoebus, 
Jos. G. Fulton, and Wm. H. Kimberly two lots of the said tract, 
designated on said plat as “lot No. 4,” containing 12 acres, and lot 
No. 6, containing 12 acres, making a total of twenty-four acres, for 
the sum of two thousand four hundred dollars, and your com’rs re- 
ceived of the said Phoebus, Fulton, and Kimberly the sum of one 
hundred and twenty dollars in cash and their four joint and several 
bonds, each in the sum of $570, payable to your com’rs in one, two, 
three, and four years, with interest from date, for the deferred pay- 
ments. 

7th. On the same day last mentioned they sold to James A. Wat- 
kins the lot designated on the said plat as “lot No. 5,” whieh con- 
tains 12 acres and is located between lots No. 4 and 6, which were 
sold to Phoebus, Fulton, and Kimberly, for the sum of $100 per 
acre, and they received of the said James A. Watkins the sum of 
sixty dollars in cash and his four bonds, with W. P. Reynolds, his 
security, each in the sum of $285, payable in one, two, three, and 
four years, with interest from date for the deferred installments of 
the purchase-money. 

9th. On the same day they sold to T.S. Tennis, T. S. Tennis & 
Co., Tennis & Gatewood, George Schermerhorn, John Saunders, 
Jerome Tilton, Samuel J. White, and Wm. 8S. Howard the lot desig- 
nated on the said plat as lot No. 9, containing 40 acres, and they re- 
ceived from the said parties the sum of two hundred dollars in cash 
and their four joint and several bonds, each in the sum of $950, pay- 
able to your commissioners in one, two, three, and four years, with 
interest from date for the deferred payments. One-tenth interest in 
the said purchase—that part represented by Samuel J. White—was 
sold, to be held for the sole and separate use of the wife of the said 
Samuel J. White. 

10th. On the first day of December, 1871, thev sold to A. J. Ford 
a parcel of ten acres of the said land in addition to the lot of fifty 
acres before that time purchased by him, which purchase was con- 

firmed by the court at its last term. The said additional ten 
111 acres was sold to the said Ford at the sum of one thousand 
dollars, and, together with the 50 acres heretofore sold to said 
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Ford, marked “lot No. 10,” Ivy’s plat, containing 60 acres, and 
bounded by. Newport’s News creek, the lot of Tennis and others, and 
James river. For the said purchase your commissioners have re- 
ceived from the said A. J. Ford the sum of five hundred dollars in 
cash and his four bonds, executed by him and Wm. A. Yerby, bis 
security, each in the sum of one thousand three hundred and 
seventy-five dollars, payable to your commissioners in one, two, 
three, and four years, with interest from date for the deferred install- 
ments of the purchase-money. 

And your com’rs further report that the aforesaid sales comprise 
all the land contained in the tract called “ Newport’s News,” with 
the exception of “ lot No. 8,” not vet sold; that the sales aforesaid 
were made subject to the approval of the court; that they believe 
the price paid or agreed to be paid for the said Jand—to wit, ($100) 
one hundred dollars per acre—a good price, and is double the assessed 
value of said land by the last assessment made for taxation in the 
county of Elizabeth City; that the parties to whom the sales are 
made are in every instance responsible parties, so far as your com’rs 
can judge, and that the bonds taken for the deferred installments of 
the purchase-money are good and solvent; that they employed a 
competent surveyor to assist in laying off and dividing the said land 
into parcels, and recommend to the court that he be paid the sum of 
$60, which they consider a reasonable compensation for his services. 

In the paper marked “A” and filed with this report your com’rs 
present a statement of their operations since the last decree entered 
in the aforesaid causes, which is a more condensed report of their 
sales since the last decree. All the cash which has been received by 
your commissioners in the various sales they have made and herein 
reported they have deposited in the Citizens’ Bank of Norfolk to the 
credit of these causes, and the certificates of deposit are filed in the 
papers in said causes. 

In statement “A” your com’rs also show the amount due them for 
commissions on the sales made aud the sum they have reported as 
due the surveyor for his services in the premises. 

Your com’rs further report that the proceeds of the sales herein 
reported, with those of the former sales to West and Ford, will be 
sufficient, with the sale of “lot No. 8,” to pay the debts of the said 
Parker West. Asa partof the costs of this suit your commissioners, 
(©. K. Mallory and 'T. Tabb, would report the sum of two hundred 

dollars as a proper charge by G. M. Peek for extra services in 
112 making the said sales; and your com’rs, C. K. Mallory and 
G. M. Peek, report the sum of forty doilars due Thomas Tabb 
for expenses incurred in going to the city of New York to effect a 
sale of the said land to the Chesapeake and Ohio R. R. 
CHAS. K. MALLORY, 
THOMAS TABB, 
G. M. PEEK, 
Special Com'rs. 
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Statement Showing the Lots Sold and the Names of the Purchasers, the Am’t 
of Cash Received in Each Case, and What Disposition Made Thereof, 


ae. 
| , , ; No.of, Am’t of 
o. of lot. Names of purch’rs. : 
| acres. purchase. 
ne Oe. 21 OOOO. Ee Wit ..w ow cnn 5 | 1,500 00 


y 
tt See 2) Whiting and others__--- 40 L000 00 


Cash 
received. 


200 OO 


] 
| 
tabiaties: Se Oe Ee, EE cnn ne 1d 1,500 O00 io OO 
“4! Kimberly, F.,and Pheebus IZ; 1,200 O00 60 OO 
7 Oe we eee Bi. WR whine 12) 1,200 00 60 00 
“ 6) Kimberly, F.,and Pheebus 12; 1,200 00 60 00 
- OM Ut a: oo See ee 
LS i: : RIE cecscinaitecsbuaenesiuiiligai 10. 1,000 00 50 00 
eS ee oe Oe nies 10 4,000 00 200 00 
mr a 60 | 6000 00 500 00 
| Re | 216 $21,600 00 $1,205 00 
Am’t of ne I a cis tickets sae nila itd $1,205 00 
Am’t rec’d in certificates of deposit for the 
GED sineenian wocwaiis eve wsan’soitnennenbniabiibennaienbiiemnieiaiia S550 VV 
Am't deposited in the Citizens’ Bank and 
Be Oe Ra sate eset: inion 288 35 
Am't paid for collecting Ford’s___-....---- 161 65 
Cash paid C. K. Mallory, part of his com’s- 20 00 
Paid Wm. Ivy, survey., in part for services- 15 00 
NE vcisinincomeveninionsiidsdiicigiimen Re eee 


Am’t deposited in bank to the credit causes up to May 
Ist , 1872 ee ee ee ee 
INE ois senierecceccn iiiccendeinsaeiapinels aelilibibages 


I i 


113 Statement of Commissions and Costs Due in These 
Present Time. 
Commissions. 


Lot No. 1. Com’ns on $300 @ 5 per cent. and on $— @ 


$1,007 57 


Suits to the 


haga waaay Sapentetsipsaaseee pene meme : 15 00 
Lot No. 2. Com’ns on $300 @ 5 per cent. and on $3,700 (@ 2 

per cent Sci cise de eae Eee en R89 00 
Lot No. 3. Com’ns on $300 @ 5 per cent. and on $1,200 (@ 2 
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Lots Nos. 4 and 6. Com’ns on $300 @ 5 per cent. and on 
Or ee er i ee ean 57 OO 
Lot No. 5. Com’ns on $300 (a 5 per cent. and on $900 @ 2 


BOP COG, « ncincincitnenebinisiadibinns micas wep nnrenenpieaniaads oo OO 
Lot No. 7. Com’ns on $300 (a ee y) 
DOF CON ....cne ennedandccedumnaeane senene anne 19 OO 
Lot No. 7. Com’ns on $300 (@ 5 per cent. and on $200 (a 2 
DOP CONE. ccnnsdnuce EN nnd CHnendeccane nine 19 00 
Lot No. 9. Com’ns on $300 (@ 5 per cent. and on $ 3,700 (@ 2 
per cent. ...-.-------- -------------------- ---- ------ 89 O00 
Lot No. 10. Com’ns on $300 @ 5 per cent. and on $700 @ 2 
DOP COR. . ncn cane chun Guns anemones wn ainatiiaiidiiis viblideisaaiaaceieinili 29 OO 
Te i  iepeiineieieasiial $389 O00 
Cw ee 
SOU. 2. Be bani ahaa sii tice 129 663 
Tr a Bs i i .. 129 664 
ii ei $389 00 
To Wm. Ivy, surveyor, $45 and $15....-...--- $60 00 
To Thomas ‘Tabb, expenses .--- eaten ional 40 O00 
20 G. BE. FOO. GRU Gi Fitihicenncacccencccess 200 00 


— 300 00 


pI RRC Seay Oe ey ree ee eRe FEE rt EET S689 OU 
$1,007 57 
TO i i 654 00 
a a aes 8 $353 57 

114 Report of Special Com’rs. Oct. 1st, 1872. 


In the Cireuit Court of Elizabeth City County. In Chancery. 
BrRINKLEY, WHITING, €c., vs. LATIMER, West, €c. 
Wiis and ux. vs. LATIMER. 

Peek vs. West and-West. 


To the Hon. Geo. T. Garrison, judge of the said court: 


The undersigned, special commissioners, appointed by decree in 
the aforesaid ‘consolidated suits and directed at the last term of said 
court to make sale of the lot of the Newport News tract remaining 
unsold, report to the said court that we have effected a sale of the 
suid lot, which is lot No. 8 in Ivy’s plat, to John 8. Tucker and John 
B. Whitehead, of the city of Norfolk, at the sum of two thousand and 
fifty dollars, which is at the rate of $100 per acre, said lot No. 8 con- 
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taining 20} acres; that your commissioners received of the said pur- 

chasers the sum of $150 in eash and their four bonds, each in the 

sum of $475, with interest from date, and dated on the Ist day of 

July, 1872, the day of sale, payable to your commissioners In one, 

two, three, and four years, respectively. Your commissioners further 

report that they have filed a certificate of deposit made by the said 

purchasers in the Citizens’ Bank of Norfolk in the sum of one hun- 

dred and fifty dollars and the bonds aforesaid in the papers in said oe 
suits with this report. 

Respectfully submitted. 


CHAS. Kk. MAI 
- HOMAS ‘TAB 
. M. PEEK, 


Special Com’rs. 


115 Decree. Oct. 2d, 1872. 


BRINKLEY and WHITING ) 
Us. 
LATIMER, WeEsT, ce. 


WILLIS and wz. 
Us. -In Chancery. 
LATIMER. *» 


PEEK 
vs. 
West, €c. ) 


These causes came on this day again to be heard upon the papers 
formerly read and upon the report of Special Com’rs Chas. K. Mal- 
lory, Thomas Tabb, and G. M. Peek of the sale made by them of the 
lot No. 8, containing 203 acres, of the Newport News tract, to John 
S. Tucker and John B. W hitehead, to which report no exceptions 
have been filed, and was argued by counsel. 
On consideration whereof the court doth confirm the said report 
of sale, and doth further order, adjudge, and decree that the Citi- 
zens’ Bank of Norfolk, out of the amounts deposited therein to the 
credit of these causes, pay to Chas. K. Mallory the sum of eighteen 
dollars and thirty-three cents, and to Geo. M. Peek the like sum of a 
eighteen dollars and thirty-three cents; to Thomas Tabb the sum of 
eighteen dollars and thirty-three cents, the amount of their com- | ui 
missions for the sale of the said lot No. 8, and the fee of five dollars 
for the deed hereafter directed to be given; to Martin McDevitt, 
treasurer of Elizabeth City county, the sum of two hundred and 
fifty-four dollars and seventy-one cents, the amount of county, State, 
and school tax due on the said Newport News tract for the year 
1871. 
And the court doth further adjudge, order, and decree that the 
said Citizens’ Bank, out of the deposits therein made and to be made, J 
after paying the amount hereinbefore directed to be paid, do pay, 
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first, to Chas. K. Mallory, attorney for J. B. Brinkley, the sum of seven 
hundred and forty-one ,;*,°; dollars ($741.49), with interest on four 
hundred dollars, part thereof, from the Ist day of May, 1871; second, 
to Charles K. Mallory, attorney for M. L. Lake, assignee of A. B. 
McLean, eleven hundred and forty four ,5$; dollars ($1,144.88), with 
interest on six hundred and seventy-five dollars, part thereof, from 

the Ist day of May, IS71; third, to Chas. k. Mallory, attorney 
116 = for J. W. Whitehurst & Co., thirteen hundred and forty +> 

dollars ($1,340.06), with interest on eight hundred and thirty- 
three dollars and sixty-six cents, part thereof, from the first day of 
May, 1871; fourth, to Chas. kK. Mallory, attorney for J. W. White- 
hurst, three hundred and seventy-eight dollars and twenty-eight 
cents ($378.28), with interest on two hundred and thirty-two 72; dol- 
lars, part thereof, from May 1, 1871; fifth, to Thomas Tabb, attorney 
for Virginia Cooper, assignee of James Phillips,adm’r, one hundred 
and seventy-five ;°,8; dollars, with interest on one hundred dollars, 
part thereof, from the first day of May, 1871; sixth, to Thomas 
Tabb, attorney for L. Garrow, adm’x, two hundred and fifty-seven 
oy dollars, with interest on one hundred and thirty dollars from 
the Ist day of May, 1871; seventh, to Thomas ‘Tabb, attorney for 
John Wray, adm’r, one hundred and twenty-nine 7%; dollars, with 
interest oi $75, part thereof, from May 1,1S871; eighth, to Chas. K. 
Mallory, attorney for Edward King, assignee, three hundred and 
thirty-one ,*,° dollars, with interest on two hundred dollars, part 
thereof, from May Ist, 1871; ninth, to Wm.S. Howard and T. M. 
Joynes twelve hundred and forty-six dollars and seventy-four cents, 
with legal interest on $759.47, part thereof, from May 1, 1871; tenth, 
to Geo. 8S. West or to C. K. Mallory, bis attorney, seven hundred and 
eight dollars and forty-one cents, with interest thereon from May 1, 
1871; the said several sums to be paid by the said Citizens’ Bank 
out of said deposits upon presentation of the checks of G. M. Peek, 
one of the said special com’rs, and said Com’r Peek is directed to 
draw his checks in favor of the said creditors in the order in which 
they are named in this decree, taking care in no case to exceed the 
amount deposited. 

And it appearing that G. M. Peek has paid the bonds civen by him, 
with Wm. J. Stores as security, for the purchase of lot No. 2 in the 
report ot said (‘om’rs Mallory, Tabb, and Peek of June 22d, L871, 
of the sale of the town lots in Hampton, decreed to be sold in these 
causes, and requested by his writing filed in the papers in these 
causes that the said lot may be conveyed to J. J. Barnes, of Eliza- 
beth City county, the court doth direct the said Com’rs Mallory, 
Tabb, and Peek, to execute and deliver to the said J. J. Barnesa 
deed, with special warranty, for the said lot. 

And the purchaser of the lots and parcels of land heretofore sold 
are at liberty to anticipate the payment of their bonds given for the 
purchase-money by depositing the same to the credit of these causes 
and subject to this and the future order of the court in the Citizens’ 
Bank of Norfolk and filing certificates of such deposits in the papers 

of these causes, and when the whole of the purchase-money 
117 has been so paid by any purchaser the said commissioners are 
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directed to execute and deliver to him a deed, with special 
warranty, for the property purchased. 


(Pages 215 and 216 of MS. record omitted.) 


Decree. May Sd. 1875. 


SRINKLEY, CC., | 
Us, 


LATIMER, Xc. 


WiILLis and uz. 
Us. >In Chancery. 
LATIMER, Ke. 


PEEK 


Us 


WEsT. 


These causes came on this day to be again heard on the papers 
formerly read and on the report of Special Com’r G. M. Peek of 
payments made to the creditors in these causes, to which report no 
exceptions have been filed, and was argued by counsel. 

On consideration whereof the court doth confirm said report, and 
the court doth further adjudge, order, and decree that G. M. Peek, 
as special com’r, continue to check on the fund deposited to the 
credit of these causes in the Citizens’ Bank, Norfolk, as directed by 
the decree in these causes entered at the October term, 1872; and 
the court doth further direct the said G. M. Peek to check on the 
fund so deposited for the sum of fifty dollars, his fee for disburse- 
ments heretofore made to creditors in these causes, and the said G. 
M. Peek wiil check on the said fund for the further sum of ten dol- 
lars to pay the costs heretofore incurred and to be incurred in these 
causes. 


Report of Payments to Creditors. March 20th, 1874. 


To the Hon. George T. Garrison, judge of the circuit court of Eliza- 
beth City county: 

In obedience to a decree rendered in the consolidated causes of 
Brinkley, &c., vs. Latimer, &c.; Willis and uz. vs. Latimer, &e., and 
Peek vs. West, &c., at the October term, 1872, directing the under- 

signed, as special com’r, to check on the fund deposited in 
118 the Citizens’ Bank of Norfolk to the credit of said causes for 

the payment of certain debts due parties in said decree named, 
your com’r begs respectfully to report that he has checked on the 
said fund to the full amount of all the claims directed to be paid in 
said decree; and, in addition to his report of May 1, 1873, he reports 
the following sums paid: 
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1873. 
Aug. 20. Checked in favor of Wm. S. Howard and T. M. 
Joynes .-. af ee neailiiaaatls alee $665 00 
Feb. 11. Checked in favor of C. K. Mallory, att’y — Geo. 
Cy We le Gk Seb ciceiincennens enone 839 93 
“ 13. Checked in favor of Wm. 8. Howard and T. M. 
Joynes (in full).--.--- ial ican pai cei 415 64 
(OT 
Very respectfully submitted. G. M. PEEK, 


Special Com’r. 


i port of P ayments Made t lo C editor 8. October, 1874. 


To the Hon. Geo. T. Garrison, judge of the circuit court of Elizabeth 

City county: 

In obedience to a decree rendered in the consolidated chancery 
causes of Brinkley, NC., VS. West, ec. ° Willis, WC., V8. Latimer, XC., 
and Peek, &c., vs. West, &e., at the March term, 1874, directing the 
undersigned, as special com’r, to check on the fund deposited to the 
credit of the said causes in the Citizens’ Bank of Norfolk for the 
payment of certain debts reported and stated in the said decree, 
your com r begs LO report that he has checked On the said fund for 
the following sums and in favor of the following parties: 


1. To Wm. Ward or G. M. Peek, his att’y, for claim se- 

cured by deed of trust (in full payment)......--.. $593 33 
2. To Thomas Tabb, att’y for Thos. pe pagegareny oe 

of Wm. Lee, dee’d, in payment of a note due H. 8S. 

ee aes tS Cee eS 854 40 
3. To Thom: as ‘Tab bh, att’ y for Thos. Ie. Milstea t per rep. 

of Win. Lee, dee’d, 1 payment of note of P. West 


to H.S. “wa arr baal Lease 134 79 
4. To same in payment of another note due iH. Ss, ‘Inst : 
i Te eee FAT Pr hi ‘a 144 S89 


119 5. To Thomas Tabb, assignee of C. Kk. Mallory, in 
payment of bond of P. West in favor of ©. 


aa ane 177 00 
6. To Thomas Tabb, att’y for the Farmers’ Ban k of Vir- 

SIE <ccneseoeneneiuienenies- dae alameda ieee stim ee 

ce. Ce a. 0 Re ee nan 19 20 

A) a OR FS Ee aE mr 3 05 

| RST Pree AT RS He Oe Epnimer eee $3.002 68 


The foregoing checks, with the exception of the three last, were 
for the payment of claims secured by deed of trust. No. 6 is in full 
of judgment against P. West and others in favor of the president 
and directors of the Farmers’ Bank of Virginia. 

Very respectfully submitted. 


M. PEEK, 
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Com’r’s Report of Taxes on Lots, Due 22d June, 1871. Filed Oet., 1874. 
BRINKLEY and WHITING ) 
rs | 
{ 


LATIMER. 


WILLIs and 


us, 


~ 
~ 
. 
~ 


In Chancery. - 
LATIMER. 


PEEK 
Us, 


West, ce. 


In obedience to a decree of this hon. court entered in the above- 
entitled causes on‘the 15th day of Nov., 1871, ordering your com’r 
to take an account of the liens upon the lots of land sold by the 
special com’rs in said causes and mentioned in their report of sale 
due to the Commonwealth of Virginia and the county of Elizabeth 
City on account of taxes and county levies which were due and un- 
paid on the 22d of June, 1871, yeur com’r reports as follows : 

That on the lot of Thomas Latimer’s heirs, bounded by King 
street, Whiting, and Chismman, there was $45.59 due, as per memo- 
randum of county treasurer filed herewith, marked “A,” and made 
a part of this report. 

That on the three lots of Parker West, described in memorandum « 

“B” of the county treasurer and herewith filed, there was 
120 $6.09 due, and on the M. A. Willis lot, described in mem- 

orandum “C” of the county treasurerer, there was due 
$21.07: total, $70.55. 

Your com’r files memoranda of county treasurer in support of 
this report. 

Respectfully reported. 


WM. 8. HOWARD, Com’r. 


Decree. Oct. 26th, 1874. 
BRINKLEY, e., ° 
Us. 


LATIMER, ce. 


WILLIs and wz. 
vs. In Chancery. - 
LATIMER, ce. 


PEEK 
VS, 
West, €e. 


To the Hon. Geo. T. Garrison, judge of the circuit court of Eliza- 
beth City county, Virginia : 


/ 


rm = or . . 
hese causes came on this day again to be heard together upon 
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the papers formerly read, upon the report of Special Com’r G. M. 
Peek of the payments made to creditors by order of the last decree 
entered in these causes, and the report of Com’r Howard of back 
taxes due on the lots heretofore sold, to which reports no exceptions 
have been filed, and was argued by counsel. 

On consideration whereof the court, confirming said reports of 
Special Com’r Peek and Com’r Howard, doth adjudge, order, and 
decree that Chas. K. Mallory and Geo. Feltonjor some one for them 
be at liberty to deposit to the credit of these causes in the Citizens’ 
Bank of Norfolk, Virginia, the balance due by them on their bonds 
executed for the deferred payments of the purchase-money for the 
two lots of land purchased by them under a former decree in these 
causes, and having made said deposit they will file the certificate 
thereof in the papers in these causes, and upon the filing of said 
certificate the clerk of this court will deliver to them their said 
bonds duly cancelled, and G. M. Peek, as special commissioner, will 
execute and deliver to each of the said parties deeds with special 
warranty for the respective lots purchased by them. 

And the court doth further adjudge, order,and decree that 
121 ~—the Citizens’ Bank of Norfolk do pay to Martin McDevitt, 
treasurer of Elizabeth City county, the sum of seventy dollars 
and fifty-five cents, which is the amount of taxes for the years 1868, 
1869, 1870, and 1871 on the lots, as reported in Com’r Howard’s re- 
port this day filed; and after the payment of the sums heretofore 
ordered to be paid the said Citizens’ Bank will pay, Ist, to John D. 
Gordon & Co. or Searburgl, Duffield & Sharp, their attorneys, the 
sum of three hundred and forty-nine dollars and ninety-three cents, 
with interest on two hundred and seventy-six dollars and sixty-six 
cents, a part thereof, from May Ist, 1871, till paid; 2d, to the Nor- 
folk Savings Institution or Tazewell Taylor the sum of six hundred 
and fifty-five dollars and three cents, with interest on four hundred 
and two dollars and sixty cenfs, a part thereof, from the Ist day of 
May, 1871, till paid; 3d, to Thomas Tabb, attorney for Thomas 
Watts, Sr., the sum of thirty dollars, with interest thereon from 
Jan’y Ist, 1861, until paid; 4th, to A. C. Tabb, assignee of M. B. 
Smith, or S. Smith, his attorney, the sam of one thousand and five 
dollars and eighty-one cents, with interest on five hundred and 
sixty dollars and forty-three cents, a part thereof, from the Ist day 
of May, 1871, until paid; the said several sums to be paid by the 
said Citizens’ Bank out of any fund deposited there to the credit of 
these causes upon the presentation of the checks of G. M. Peek, 
special com’r, and the said special com’r, Peek, is directed to draw 
his check in favor of the said creditors in the order in which they 
are named, but the said G. M. Peek is authorized to check upon the 
said fund so deposited for the sum of twenty-nine dollars, which is 
1 per cent. commissions for disbursing funds since the last term of 
this court. 

And the court doth direct one of the com’rs of this court to ascer- 
tain and report to the court the amount of the credit that should be 
given in the claim of M. Bb. Smith, which is claim No. 9 in account 
4 of Com’r Howard’s report. 
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And it is ordered that the commissioners of this court take an ac- 
count of any further liabilities or demands against the estate of 
Parker West, deceased, not soon reported, but the parties pre- 
senting any claim under this order shall pay the costs and pnganens 
the reby incurred. 

The court doth reserve, Xe. 
122 Decree. April 23rd, 1875. q 


BRINKLEY, Xe.,  ) 
vs. 


LATIMER, «ce. 


PEEK, Xc., 
ns. » In Chancery. 
West, «ce. | 


WiILuis and WIFE 
US, 


1, ATIMER, Xe. 


These causes came on this day to be again heard together upon 
the papers formerly read, and was argued by counsel. 

On consideration whereof the court doth adjudge, order, and 
decree that they be recommitted to one of the com’rs of this court 
to ascertain what portion of the judgment of M. L. Smith vs. P. 


West and others, heretofore reported to and confirmed by the court, “ 
has been paid by other parties than the estate of P. West, and to 
report to the next term of the court the correct balance, with inter- 
est due on said judgment, together with any matter deemed perti- 
nent by himself or specially required to be stated by any of the par- 
ties interested. 
Decree. April 27th, 1875. 
BRINKLEY, c., ) 
Us. 
LATIMER. 
WILLIs and uz. 
Us, -In Chancery. 
LATIMER. 
PEEK 
US. 
West, &. |) 


This cause this day again came on to be heard upon the papers 
formerly read, and was argued by counsel. 
On consideration whereof the court doth adjudge, order, and decree 
that unless Jus. A. Watkins, Geo. Felton, Wm. K. Tabb, P. P. Davis, 
H.C. Whiting, Harrison Phoebus, L. Sheetz, T. S. Tennis, D. G. 
Marrow, John 8S. Tucker, Charles K. Mallory, and Malvina - 
123 ~— Elliot shall, within sixty ‘days of the service of a copy of this 
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decree upon them, deposit to the credit of this cause in the 
Citizens’ Bank, Norfolk, the amount of their respective bonds, which 
are now due and unpaid, given for the purchase of certain parcels of 
the land in the bill and proceedings mentioned and described, then 
Chas. K. Mallory, G. M. Peek, and Thomas ‘Tabb, as special com’rs, 
any two of whom are authorized to act, shall sell at public auction, 
ut the cross-streets in the town of Hampton, the said lots or parcels 
of land purchased by the aforesaid parties, respectively, after thirty 
days’ previous notice thereof by posters at three or more public 
places in the county of Elizabeth City and once a week for four suc- 
cessive weeks in some newspaper of the city of Norfolk, upon the 
following terms: One-third cash and the balance upon a credit of 
twelve and eighteen months, with interest from the day of ‘sale, the 
purchaser to execute his bond with sufficient surety, and the title to 
be retained until the further order of the court, the cash payments 
to be made by said purchasers to be deposited by them tothe credit 
of this cause in the Citizens’ Bank, Norfolk, and the certificates of 
said deposit to be filed with the papers in this cause. 


Report of Com’r Peek. July 25th, 1875. 


To the Hon. Ro. L. Montague, judge of the circuit court of Eliza- 
beth City county : 

The undersigned, one of the com’rs of chancery for the said court, 
respectfully reports, in obedience to a decree rendered in the con- 
solidated causes of Brinkley and Whiting vs. Latimer, West, &c., 
Willis and ue. vs. Latimer, and Peek vs. West at the last term, that 
after giving the required notice he made the account therein directed 
and now returns statement marked “A” as a true statement thereof. 
These two claims are reported in Com’r Howard’s report, in the 4th 
and Sth liens. 

Very respectfully submitted. G. M. PEEK, 

lee, $3.00. Commissioner. 


An Account of the Claim of M. B. Smith against Parker West, Deceased, 
Reported in Com’r Howard's Report, Account 4, No. 9. Reported by 
Sydney Smith, Att'y. 


1. Judgment, M. B. Smith vs. Wm. Ivy, Par- 


124 ker West,and Wm. P. Marrow, for $318.25, 
with interest from Muy loth, 1856, to May 
a _ $318 00 
Dec., 1869, ree’d $350. 
De Grabeel th Fes Ge aki itnnews aie 236 91 
PRG COMI oi canicesinisieiainia aiieianie eciena siliahiniae 8 50 
Teles DK. Be ccddtdins cons $065 41 
Deduct payment caccuccccccanquacccccese TU 


Int. on bal. from Deec., 1869, to May 1,1871- 18 13 
$231 54 


The above, with others, is the fourth lien. 
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2. M. B. Smith, assignee C. K. Mallory, vs. Wil- 
liam P. Marrow and Parker West: 


OE ee 
Int. from Jan’y 1, 1860, to May 1, 1871----- 76 50 
BE cinch dheiece diptnaiiniin demain nies nines oimaemrenniie 8 30 


$197 30 
The last named, among others, constitutes the 


fifth lien. : 
peaGect 4 yours War it. ......-.c002 ccsuee 103 32 


93 98 


Decree. August 9th, 1875. 


SRINKLEY and WHITING ) 
Us. 


LATIMER, West, Xe. 


WILLis and uz. | 
Us. » In Chancery. 
LATIMER. | 


PEEK | 

vs. 
West, ce. J 

These causes came on this day again to be heard upon the papers 

formerly read and upon the report of Com’r Peek of the accounts di- 
rected to be taken by the last decree in these causes, to 

125. ~—~which report no exceptions have been filed, and was argued 
by counsel. 

On consideration whereof the court doth confirm the said report 
of Com’r Peek; and the court doth further adjudge, order, and decree 
that the Citizens’ Bank of Norfolk do pay to M. B. Smith or Sydney 
Smith, his attorney, the sum of two hundred and thirty-one dollars 
and fifty-four cents, with interest on two hundred and thirteen dol- 
lars and forty-one cents, a part thereof, from May Ist, 1871, until 
paid, the said sum to be paid by the said bank out of any funds 
therein deposited to the credit of these causes upon presentation of 
the check of Special Com’r G. M. Peek without regard to the order 
in which it has been decreed to be paid. 

And it appearing to the court that Leonard Sheetz, the purchaser 
of lot No. 3, situate in Hampton, on Queen street, and bounded by 
the lots of Tennis and Ham, the creek, and the said street, has paid 
the whole of the purchase-money for said lot, with all the interest 
due thereon, the court doth adjudge, order, and decree that G. M. 
Peek, as special com’r, execute and deliver to the said Leonard 
Sheetz a deed with special warranty for the said lot of land. 

And the court doth further adjudge, order, and decree that the 
said Citizens’ Bank pay to Wm. P. Marrow or Thomas Tabb, his 
attorney, the suin of sixty-eight dollars and thirty cents, with inter- 


ee ce 
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est thereon from December 1, 1869, until paid, and to G. M. Peek, 
com’r, the sum of eight dollars, his fee as commissions and for pre- 
paring the deed herein directed. 

And the court doth further adjudge, order, and decree that the 
clerk of this court deliver to Thomas Tabb, special com r, all the 
purchase-money bonds which are now due for the purchase of lots 
and tracts of land heretofore sold under decrees in these causes for 
collection, by suit or otherwise, the proceeds of such collection to be 
deposited by him Lo the credit of this cause 1n the Citizens’ Bank of 
Norfolk, and the said special com’r, Thomas ‘Tabb, will make report 
of his transactions to the court at its next term; but before the 
clerk shall deliver the said bonds as aforesaid the said Thomas Tabb 
shall execute his bond before him in the sum of four thousand dol- 
lars, with sufficient security, to be approved by him, and payable and 
conditioned according to law. 


Report of Sp'l Com’r Tabb. Oct. 26th, 1875. 


To the Hon. Robert LL. Montague, judge : 
The undersigned, sp’l com’r to collect the unpaid purchase bonds, 
would respectfully report that he has seen most of the par- 
126 ties indebted : that Mr. James ». Darling has deposited to the 
credit of this cause in the Citizens’ bank, Norfolk, the sum of 
$1,280.42; that Messrs. Tucker and Whitehead have deposited the 
sum of $1,133.66, and filed the certificates of said deposits with the 
papers in this cause. None of this money passed through the hands 
of your cominissioner. 
Respectfully submitted. 


THOMAS TABB. 


(Pages 237, 235, 200, 240, and 241 of MS. record omitted.) 


Decree. April 26th. 1S76. 


BRINKLEY, XKC¢., ) 
DS, 


LATIMER, «ce. 


Wiss, «e., 
Us. >In Chancery. 
LATIMER. 


PEEK 
Us, 


West, Xe. 


These causes came on this day again to be heard together upon 
the papers formeriy read, upon the suggestion of the death of Chas. 
kK. Mallory, one of the com’rs appointed by the court in these causes, 
and was argued by counsel. 

On consideration whereof the court doth adjudge, order, and de- 
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cree that the surviving special com’rs, Thomas Tabb and G. M. 
Peek, heretofore appointed by the court convey by deeds with 
special warranty to the purchasers of the lots of land and of the 
lands sold under decrees in these causes when such purchaser or 
purchasers shall have paid the whole of the purchase-money bonds 
executed by them for the purchase of the said lands as heretofore 
directed by decree in these causes. 


(Pages 244, 245, 246, and 247 of MS. record omitted.) 


Office of G. M. Peek, sp’l com’r of the cir. c’t of Eliz. City county. 
Ocr. 247TH, 1878. 
To the Hon. Ro. L. Montague, judge of the circuit court of Elizabeth 

City county : 

The undersigned, special com’r appointed by decree in the 

127 suits of Brinkley and Whiting vs. West, Latimer, &c., Willis 

and ux. vs. Latimer, and Peek vs. West and West, would re- 

spectfully report the payments made to creditors by him under de- 
crees 1n said consolidated causes. 

Your com’r has from time to time made similar reports, but in 
this report he has consolidated all former reports, and, having been 
requested by parties interested, he has calculated the amounts re- 
spectively due by purchasers of parcels and lots of land on their re- 
spective purchases, the debts still unpaid, and has specially stated 
the transactions between Parker West and the adm’r of Wm. Lee oe 
with reference to the purchasers of the deposits of Wm. Lee in the 
Hampton Savings Institution to pay off the judgments recovered 
against Parker West as principal and as security for others, and re- 
ported in these causes: 

1. Your com’r reports in account 1, herewith returned, what debts 
have been paid. 

2. Account 2, herewith returned, contains a statement of debts 
reported which have not been- paid. They amount in the aggre- 
gate sum of $3,021.77. 

The debt due to Wm. Lee’s estate is substituted for the judg- 
ments in favor of the Hampton Savings Institution, as that is the 
balance of the amount due Wm. Lee’s estate, which was — in checks 
on said institution, which paid off said judgments, and the estate of 
Wm. Lee is substituted in the place of said institution to the amount 
of said balance, to wit, $713 (3), reported in account 3, and 10 per 
cent. per annum is allowed and reported on said sum of $713 by 
special contract between the heirs of P. West and the adm’r of Wm. 
Lee, the law at that time authorizing the same. 

4. A statement of a claim vs. P. West as security on the fiduciary 
bond of Wm. Ivy, as adm’r of Thomas Skinner, is made in account 
4. The amount of P. West’s indebtedness as said security has never 
been reported in this cause, nor has the same been ascertained, but 
your commissioner simply states the proper amount which will or 
may be proved against him, and he has taken the same from the 
suit of Skinner and Gill vs. Ivy, &e. 
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5. In account 5 will be found the respective am’ts due by pur- 
chasers on their bonds, which greatly exceeds the debts unpaid. 
All of which is respectfully submitted. 
G. M. PEEK, Sp’l Com’r. 


lee, $5 ) 


(Pages 249, 250, 251, 252, 253, 254, and 255 of MS. record omitted.) 


128 3. Statement of Account Between the Estate of P. West, De ed, and 
the Estate of Wm. Lee, Dee'd. 


Up to April 19th, 1872, the Hampton Savings Institution had 
recovered of P. West, as principal and security for others, judg- 
ments to the aggregate amount of $3,859.00, as will appear from the 
report of Wm. S. Howard, com’r in these causes. The above sum 
includes some notes to the H.S. Institution, in which P. West was 
principal, which he secu red by deed of trust. P. West’s heirs at the 
time stated purchased on time, at 10 per cent. interest, of the per- 
sonal representative of Wm. Lee a sufficient amount of the deposit 
in said bank due to Wm. Lee as would, at 40c. on the dollar, make 
the above amount, and with that deposit paid off the said claims, 
the affairs of said bank being about to be placed in the hands of a 
receiver. The amount so purchased was $1,545.60. In April, 1874, 
T. Tabb, att’y for T. E. Milstead, per. rep. of Wm. Lee, dee’d, drew 
in these causes as follows: 


AGG 7. cinnecmiicue tied tht aocswemina ann 
” © LL nciun mobs ene tends siden ee 

© oo nnamunwhindn penalties cage 854 40 
$1,134 08 

$1,543 60 

Add interest at 10 per cent. on $1,543.60 to April, 1874-. 303 56 


Bal of prin. due Wm. Lee’s estate_..---.-.----.. $713 08 
With int. from April 7th, 1874, at 10 per cent. 


4. An Account of Further Liabilities Against the Estate of P. West 
Dec'd, which have not been Reported in these Causes. 


1. The estate of Parker West is liable for the sum of $443.08, with 
int. from Feb’y, 1865, until paid, by reason of the said P. West’s 
having become the security of Wm. Ivy as personal representative 
of Sarah Skinner. (See suit Gill and uz. vs. Ivy and West.) This 
is not reported, but simply noted to be proved by the parties. 
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ne nin to neni: Wb aniginemeinng-ababaihin $4435 08 
Be 08 GONE, BB Bact cncdnnencddioennion 363 32 


$806 40 


129 5. Anaccount of the balance due by the purchasers of lots 
and tracts of land under decrees in these causes upon the 
bonds given for the purchase-money. 


1. P. P. Davis and Louis Davis, his security, 
owe the whole of their four bonds, each 


in the sum of $12.50, aggregating .--- 50 00 
Interest from June 22d, 1871....-.---- 22 00 
es be CE, Wl BOO tienen 72 00 


2. H.C. Whiting and Kennon Whiting, his 
security, owe the whole of their bonds 
executed for the purchase of the lot on 
South Back street, four bonds, each in 


RN Oe Oe aii tiie anita buena sections 60 OO 
Int. from June 22, 1871, to Oct. 20, 1875 26 40 
86 40 
3. Geo. Felton and C. K. Mallory, his security, 
owe the whole of their four bonds, each 
in the sum of $23.56, for the purchase 
of a lot on S. Back street........ .<-. 94 25 
Int. from June 22, 1871, to Oct. 20, 1878 41 47 
135 72 


4. Chas. K. Mallory and W. 8. Howard, his 
security, owe a balance as follows: In 
their bonds for the purchase of the lot 
at the intersection of Main and Queen 
and $. Back streets: 


Tes BONER. noo ne nn $430 00 
Int. June 22, 71, to 
| ky» SN 62 35 
492 35 
8 Te a ie 
RN I I csi eng wean 192 35 
I i a ae 57 70 


5. Daniel Cumming purchased a tract of 15 
acres, but it was afterwards ascertained 
that it was the land of Mr. G. M. Bates. 


(Balance on Newport’s News.) 


6. Due by Geo. B. West on his bond for the 
bal due on his purchase, principal --_- 200 00 
Int. from Jan’y 1, 1872, to Oct. 20, 1878_ 80 00 


280 00 
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130 7. Due by A. J. Ford on his purchase 
of lot No. 10, of 60 acres, his last 
purchase-money bond ------- oil ce 1.375 00 
Int. from Dee. 1, 1871, to Oct. 20, 1875-- 563 75 
1,938 75 


8. H. C. Whiting, L. H. Selater, J. P. Hope, 
and M. A. Shield owe on their bonds 
for the purchase of lot No. 2, contain- 
ing 40 acres, as follows: 
Two bonds, each in the sum of 8950... 1,900 00 
Int. from Dee. 9, 1871, to Oct. 20, 1878 -- 719 OO 


2679 OO 
One-eighth of one of these bonds has been 
paid by J. 8. Darling (Oct. 25, 1875).. 167 44 
— 2511 56 


M. A. Shield is dead and a suit is instituted 


by special com’rs vs. his estate to subject his 
interest. 


9. Daniel G. Marrow and G. M. Peek, his se- 
curity, owe on his purchase, one-half 
lot No. 7, of 5 aeres, two bonds, each in 


[Ty ght ee 257 50 
Int. from Jan. 30, 1872, to Oct. 20, 1878 95 59 
doo 09 
10. Due by James A. Watkins and —— Rey- 
nolds, his security, for lot No. 5, con- 
taining 12 acres, last bond -...-- _—o 285 O00 
Int. from Ap’l 1, 1872, to Oct. 20, 1878- 112 10 


od7 10 


11. Due by Wm. K. Tabb and Thomas Tabb, 
his security, for one-half lot No. 7, 5 
acres, three bonds, each in the sum of 
he | SERRA ce tas eo I 


[nt. from Feb’y 1, 1872, to Oct. 20, 1878 143 39 


sy” 73 > pan 
ooh) yAS 


499 64 


12. Due by T.S. Tennis, Tennis & Co., Tennis & Gate- 
wood, George Schermerhorn, John Saunders, Bb. M. 
Johnson, S. J. White, Jerome Titlow. and Wm. 8. 
tloward and Ro. B. Wood, for lot No. 9, contain- 
ing 40 acres, four bonds, each for $950. 

13 The first bond has been paid in full, with the ex- 
ception of four acres due by Wm. 8. Howard, who 
has paid only the cash payment. 

Of the second and third bonds James 8S. Darling has 
paid one-half. 

Of the second bond T. S. Tennis has paid three- 
tenths. 
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Second and third bonds together ..--.- 1,900 00 
Int. from Ajp’l 1, 1872, to Oct. 20, 1878 -- 747 35 

$2,647 33 
One-half paid by Darling -------- ---- 1,323 66 

$1,523 67 
Three-tenths of one off, p’d by Tennis_- 397 10 
a ee $926 57 
I CINE sicciscnccitn ships cecnrinibin icant neta 950 00 
NE initaiisintssnschinibiinaie pte eeinbogioaits 373 66 


T.S. Tennis has departed this life, and a suit has 
been installed to sell this piece. 


13. Due by Mrs. Malvina Elliott, and first, second, and 
third installments have been paid (No. 3,15 acres); 
this last installment to be credited with $176.12, 
of the 13th day of Jan’y, 1877: 

I NG na aiiicesce easisnisissencnicaiinenoniannd $96 25 
Int. from Feb’y 1, 1872, to Oct. 20, 1878_ 143 39 


14. Due by Phoebus, Fulton, and Kimberly, No. 4 and 


No. 6, 24 acres; first and second bonds paid: 
TR BO ciinticensccanecen GO 
nek, to Dee. SG, 1B FO anos cnceon 125 40 
$695 40 
FD. ae 504 45 
Bal. due on third bond Dee. 3, 1875-_-_- 190 95 
I is TIENT leiiecinniceih diiciteninesnienaabesean 30 55 
132 I i rae 570 00 
Int. from April to Oct., 1878 ~.---- 223 50 


15. Due by J. B. Whitehead and Jno. 8. Tucker; they 
have paid three bonds now due: 

SN IN wiiscien asia nsniigy devserh annem senicnk 475 00 

Int. from July 1, 1872, to Oct. 20, 1878_ 179 71 


499 64 


654 71 


Total due on purchases of lots in Hampton and 
parcels of land at Newport’s News, with interest 
I HU IL I cniincinsinneneosinieniecsinne tained ae 


$10,823 90 
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Decree. Oct 22d, 1878. 


BRINKLEY and WHITING 
vs. | 
LATIMER, West, Kc. 


WiILuls and uz. 
vs. » In Chancery. 
LATIMER, Xe. 


Den one 
PEEK 
i's 


W EST. 


These causes this day again came on to be heard together upon 
the papers formerly read, and upon the report of Special Com’r G. 
M. Peek of the payments made to creditors and of the balance due 
by the purchasers of land in these causes, filed on the — day of Oc- 
tober, 1878, to which report no exceptions have been filed, and was 
argued by counsel. 

On consideration whereof the court doth confirm the said report, 
and doth further adjudge, order, and decree that the purchasers of 
the several iots and parcels of land sold under decrees in these causes 
do, within sixty days from the service of this decree upon them, de- 
posit to the credit of these causes in the Marine Bank of Norfolk the 
several balances due by them on their bonds given for the purchase- 
money of the said lots and parcels of land in the following sums, 
to wit: That A. J. Ford do deposit the sum of $1,938.75, with 
interest on the sum of $1,375, a part thereof, from the 20th day 
of October, 1878, till the day of deposit, the balance due by 

him on his purchase of lot No. 10, containing 60 acres of the 
138 Newport News tract; that H.C. Whiting, L. H. Selater, and 

Jesse P. Hope, survivors, and the personai representative of 
M. A. Shield,dee’d, with interest on $1,900.00, a part thereof, from the 
20th day of October, 1878, until the day of deposit, that being the 
balance due by them and M. A. Shield, dee’d, for the purchase of 
lot No. 2, containing 40 acres of the Newport News land; that H. 
Phoebus, Wm. H. Kimberly, and Joseph Fulton ceposit the sum of 
$1,015, with interest on $760.95 from the 20th day of October, 1878, 
till the day of deposit, that being the balance due by them for the 
purchase of lots Nos. 4 and 6, containing 24 acres of the tract afore- 
said; that Wm. K. Tabb depusit the sum of $499.64, with interest 
on $396.25 from the 20th day of October, 1878, till the day of de- 
posit, that being the balance due by him of one-half of the “ lot No. 
7,’ containing 5 acres of the said tract; that James A. Watkins de- 
posit the sum of $597.10, with interest on $285.00 from the 20th day 
of October, 1878, till the day of deposit, that being the balance due 
by him on his purchase of lot No. 5, containing 12 acres of the said 
tract; that D. G. Marrow deposit the sum of $333.09, with interest 
on $237.50 from the 20th day of October, 1878, till the day of de- 
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posit, that being the balance due by him on his purchase of one- 
half of lot No. 7, containing 5 acres of the said tract; that John S. 
Tucker and John B. Whitehead deposit the sum of $654.71, with 
interest on $475 from the 20th day of October, 1878, till the day of 
deposit, that being the balance due by them on their purchase ot 
lot No. 8, containing 203 acres of tlie said tract; that Wm. 8. How- 
ard, George Schermerhorn, Jolin 8. Saunders, Jerome Titlow, B. M. 
Johnson, Robert B. Wood, and 8. J. White, survivors, and N. Gam- 
mel, surviving partner of T.S. Tennis & Co., W. T. Gatewood, sur- 
viving partner of Tennis & Gatewood, and Benj. Tennis, executor of 
T. 8S. Tennis, dee’d, deposit the sum of $2,250.25, with interest on 
$1,876.57 from the 20th day of October, 1878, till paid, that being 
the balance due by them on their purchase of lot No. 9, containing 
40 acres of the said tract; that Malvina Elliott deposit the sum of 
$499.44, with interest on $556.25 from the 20th day of October, 1878, 
until the day of deposit, that being the balance due by her on her 
purchase of lot No. 3, containing 15 acres of the said tract; that P. 
P. Davis deposit the sum of $72.00, with interest on $50 from Octo- 
ber 20th till the day of deposit, that being the balance due by him 
on his purchase of a lot of land sold in these causes; that H. C. 
Whiting deposit the sum of eighty-six ;*,°, dollars, with interest on 
$60 from the 20th day of October, 18785, till paid; that Geo. Felton 
deposit the sum of $135.72, with interest on $9,425 from the 20th 

day of October, 1878, till the day of deposit, which are the 
134 respective sums due by the said Whiting and Felton upon 

their bonds for the purchase of two lots sold under a decree 
in these causes and located on S. Back street, in Hampton. 

And it appearing that there is a balance of $250.05 due by C. K. 
Mallory and Wm. 38. Howard, his security, upon the purchase by 
said C. K. Mallory of the lot at the corner of 8. Back and Queen 
streets, in Hampton,and that the said C. kK. Mallory in his lifetime sold 
a greater portion of said lot to others and there is still remaining a 
portion of said lot unsold, by consent of the executrix of the said 
C. K. Mallory the court doth adjudge, order, and decree that the 
special com’rs hereinafter named do make sale of the said remain- 
ing part of said lot at auction, at the cross-streets in the town of 
Hampton, said county, upon the terms hereinafter mentioned ; and 
it is ordered that Hiram Freeman, Cornelius Allen, and Wm. Ran- 
dall, the purchasers of parts of the said lot, be summoned by the 
clerk of this court to appear at the next term to show cause why the 
part of said lot occupied by them should not be sold to pay the said 
balance of the purchase-money due by the said C. K. Mallory. 

And the court doth further adjudge, order, and decree th** when 
any of the said purchasers have made the deposits herein} 2 di- 
rected they will file the certificates of their deposits in the pa,ers in 
these causes, and upon the filing thereof the clerk of this court will 
deliver to them their bonds which have been executed for said pur- 
chase-money, and G. M. Peek, as special com’r hereby appointed for 
the purpose, will execute and deliver to them, or such of them as 
shall so pay the said purchase-money, deeds with special warranty 
for the respective lots or parcels of land purchased by them, as fully 
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described in the reports of special com’rs of sale in these causes; and 
should any of the said purchgsers fail to make the deposits directed 
in this decree within sixty days of a service of this decree upon them, 
then such of them as shall be in default are required to appear at 
the next regular or special term of this court, whichever shall oceur 
first, to show cause why the respective lots of land so purchased by 
them shall not be sold for the unpaid installments of the purchase- 
money. 

And the court doth further adjudge, order, and decree that unless 
the said Geo. Felton, who has been summoned, shall make the de- 
posit he is directed to make within the said sixty days that Thomas 
Tabb and G. M. Peek, special com’rs, shall sell at public auction, at 
the cross-streets In the town of Hampton, said county, after 20 days’ 
notice of the time and place of sale, that certain house and lot lo- 
cated Of) S. Back street, 1n Hampton, said C MUNLY, and bounded by 

the street, a branch of Hampton creek, and the lots of Arm- 
135 istead and others, upon the following terms: One-third in 

cash and the balance on a credit of six and twelve months, 
the purchaser to execute his bonds for the deferred payments, with 
approved security, bearing interest from the day of sale, waiving the 
homestead exemption (if in the opinion of said special com’rs the 
same be necessary), and payable to the said special com'rs. 

And the court doth further adjudge, order, and decree that G. M. 
Peek, as special com’r of the court, check upon the fund that may 
be deposited to the credit of these causes in the Marine Bank in 
favor of the creditors of the said Parker West, deceased, or their at- 
torneys the respective amounts that appear to be due them by the 
said report of G. M. Peek, com 'r, filed on the Sth day of October, 
1878, and the said special com’r will check upon the said fund for 
the sum of fifty dollars, his fee. 


(Pages 274, 275, 276, 277, 278, 279, and 280 of MS. record omitted.) 


Decree. April 2Sth, 1879. 


BRINKLEY and WHITING ) 
Us. 


LATIMER, Kc. 


‘ WILLIs and wz. 
Us. >In Chancery. 
LATIMER, Xe. 


PEEK 
Us. 


W EST, Ke. 


On the motion of the plaintiff, Florence Shield, the widow, and 
Mary Shield and Mallory Shield, the heirs-at-law, of Mallory A. 
Shield, deceased, and Jerome Titlow, his personal representative, are 
made parties defendant to the first and last named causes; and 
15—1262 
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the court doth appoint S. E. Bickford guardian ad litem to defend 
the interests of the infant defendants, Mary and Mallory Shield, who 
answered by their guardian ad litem. 

These causes then this day came on to be heard together upon 
the papers formerly read, the answers of Florence Shield and of the 
infant defendants, Mary and Mallory Shield, by 8. E. Bickford, their 
guardian ad litem, and of Jerome Titlow, personal representative of 
M. A. Shield, dec’d, with general replications thereto; the petitions 

of Jacob Heffelfinger, G. B. West, James S. Darling, H. L. 
136 Schmelz & Co., Benj. Tennis, executor of T. 8. Tennis, dee’d, 

and A. B. Green, filed by leave of the court at this term, and 
was argued by counsel. 

On consideration whereof, it appearing that Mallory A. Shield 
has not paid his portion of the purchase-money for lot No. 2 of the 
Newport’s News tract, purchased by Whiting, Sclater, Shield, and 
Hope at a sale made under a decree in these causes on the 9th day 
of December, 1871, and that the personal representative of the said 
M. A. Shields has also failed to pay the same, the court, doth ad- 
judge, order, and decree that unless the said Florence Shield, Mary 
Shield, or Mallory Shield or some one for them shall, within 30 
days after the adjournment of this court, pay to Thomas Tabb and 
G. M. Peek, special com’rs, the sum of $237.50, with interest thereon 
from the 9th day of December, 1871, until paid, that being the bal- 
ance due of one-eighth of said lot of lands, that the said special com’rs 
shall resell at public auction, at the cross-streets in the. town of 
Hampton, Elizabeth City county, after giving 20 days’ notice of the 
time and place of sale by printed posters posted at three or more 
public places in said county, one undivided eighth part of the lot of 
land designated on the plat of Wim. Ivy, filed in these causes as lot 
No. 2, containing 40 acres of the Newport News tract, of which 
Parker West died seized, and located in Elizabeth City county, and 
bounded by the lands of Burke and others, upon the following 
terms: Cash enough to pay the expenses of sale and the sum of 
$237.50, with interest from the 9th day of December, 187], till the 
day of sale; and as to the balance, if any, upon a credit of one vear, 
the purchaser executing his bond, with approved security, payable 
to the said com’r in one year, bearing interest from the day of sale, 
for the deferred payment; and when the purchaser thereof shall 
pay to the said special com’rs the whole of the purchase-money they 
are directed to execute and deliver to him a deed with special war- 
ranty conveying the said one-eighth part of the said lot of land. 

And the court doth further adjudge, order, and decree that 
when the whole of the purchase-money bonds executed by T. S. 
Tennis, T. 8. Tennis & Co., Tennis & Gatewood, George Shermer- 
horn, and others, with the interest due thereon, shall be paid as 
directed by decree in these causes at the last term that G. M. 
Peek, as special com’r, shall convey by a deed or deeds with 
special warranty the lot designated as lot No. 9 in the said 
plat of Wm. Ivy, containing 40 acres, in such undivided parcels 
and to such persons as their interests appear—that is to say, to 

James 8S. Darling, 20 acres thereof; to Jacob Heffelfinger, six 


a»? 


, 
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acres thereof; to H. L. Schmelz & Co., four acres thereof; to W. 

T. Gatewood, surviving partner of Tennis & Gatewood, two 
137 acres thereof: to Wm. S. Howard, four acres thereof; to 

A. J. Ford, two acres thereof, and to John Saunders, two acres 
thereof; and when the whole of the purchase-money bonds exe- 
cuted by Whiting, Hope, &c., for the lot designated as lot No. 2 on 
said plat of Wm. Ivy shall be paid as directed by decree at the last 
term the said special com’r will convey by deed or deeds with special 
warranty the suid lot of land No. 2, containing 40 acres, of the said 
‘Newport News ” tract, in such undivided parcels and to such per- 
sons as their interests appear—that is to say, to H. C. Whiting, ten 
acres thereof; to L. H. Sclater, five acres thereof; to A. J. Ford, five 
acres thereof; to A. B. Green, five acres thereof; to G. B. West, five 
acres thereof, and to the said widow and the heirs of M. A. Shield as 
their interests entitle them to receive, should they pay the balance 
herein required to be paid by them, otherwise to the purchaser at 
the sale herein directed, five acTes thereof. 

And it appearing that the decree entered in these causes at the 
last term has been served upon the purchasers of lands in these 
causes who are in default, and that sixty days have elapsed since the 
service theres f the eald special com’rs are directed to execute the 
decree entered at the last term in these causes against such of them 
as shall continue in default of the payments of the respective bal- 
ances due by them. 

And it further appearing that Wm. Randall, Hiram Freeman, 
and Cornelius Allen have been summoned to show cause why the 
lots of land purchased by them of Charles kK. Mallory should not be 
sold to pay the balance due by the said Mallory on his purchase of 
the same, the court doth adjudge, order, and decree that one of the 
commissioners of this court ascert: in and report to the court who are 
the purchasers from C. K. Mallory of the lot of land at the corner of 
Queen and South Back streets, in Hampton, and the order of their 
purchase, the price they agreed to pay, whether the same has been 
paid or not, and to whom, and the said commissioners will render 
an account of the balance due by C. Kk. Mallory upon the said lot, 
crediting the net proceeds of the sale of that portion of the said lot 
which was not sold by C. K. Mallory in his lifetime. He will also 
render an account of any further claims against the estate of Parker 
West, dee’d. 

And the court doth further adjudge, order, and decree that G. M. 
Peek, special com’r, check upon the fund deposited in the Marine 
Bank to the credit of these causes in favor of M. H. Haas, sheriff, for 
$] 1.50, and in favor of S. FE. Bickford, clerk, for $23.39, their costs 
in these causes to the present term, and in favor of himself for 
fitteen dollars, fees for deeds to Malvina Elliott, D. G. Marrow, and 
H.C. Whiting for lots of land purchased by them in this cause. 


138 (Pages 288, 289, 290, 291, 292, 293, 294, and 295 of MS. record 
omitted.) 
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Decree. Oct. 28th, 1879. 


BRINKLEY and WHITING > 
Us. 
LATIMER, Xc. 


WILLIS and uz. | 
Us. -In Chancery. 
LATIMER. 


PEEK 
vs. 
West, Xe. 


- 


These causes came on this day again to be heard upon the papers 
formerly read and on the report of Special Com’rs G. M. Peek and 
Thomas Tabb of the sale of land directed to be sold by the last 
decree in these causes, the report of Com’r Jno. Booker, filed Sept. 
17th, 1879, to which report no exceptions have been filed, and was 
argued by counsel. 

On consideration whereof the court doth confirm the said report 
of Special Com’rs Tabb and Peek and the sales therein reported, and 
doth also confirm the said report of Com’r Booker. 

And the court doth further adjudge, order, and decree that Special 
Com’r G. M. Peek do check upon the fund deposited and to be de- 
posited to the credit of these causes in the Marine Bank of Norfolk 
in favor of Mary E. Marrow, wife of Wm. P. Marrow, for the sum 
of two hundred and ninety-four dollars, in favor of Elizabeth West 
for the like sum of two hundred and ninety-four dollars, and in 
favor of Missouri Smith, wife of Smith, for the like sum of two 
hundred and ninety-four dollars, and that the bond executed by G. 
B. West for two hundred dollars, dated on the Ist day of Jan’y, 1872, 
bearing interest from date, for the balance of the purchase-money 
for 15 acres of the Newport’s News tract, after releasing the Watson 
claim, be, and the same is hereby, cancelled; that said Mary E. 
Marrow, Elizabeth West, Missouri Smith, and G. B. West, being the 
heirs of Parker West, deceased, and entitled to have distribution 
among them of the balance of the fund in this cause after the pay- 
ment of the debts of the said Parker West. 

And it appearing that James 8. Darling has purchased of M. S. 
Shield in his lifetime five acres of a tract of 40 acres, described 

in the plat of Wm. Ivy as lot No. 2 of the Newport News 
139 _ tract, as is evidenced by the deed of the said M. A. Shield, 

filed in these causes, and has deposited the balance due 
thereon to the credit of this cause in the Marine Bank of Norfolk, 
itis ordered that Special Com’r G. M. Peek, in conveying the land 
heretofore directed to be conveyed to the said James S. Darling, will 
also convey with special warranty unto the said James 8. Darling 
the said 5 acres of the tract aforesaid. 

And it appearing from the report of Com’r Booker and the pro- 
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ceedings in these causes that Wm. Randall was the last purchaser 
from C. Kk. Mallory of a portion of the lot situate at the corner of 
Queen and South Back streets, in Hampton, and that there is due 
upon the said purchase-money from the said C. kK. Mallory, the orig- 
inal purchaser under a decree in these causes, the sum of $139.97, 
with interest from 20th Oct., 1879, the court doth adjudge, order, 
and decree that the said Wm. Randall, before the next term of this 
court, deposit to the credit of these causes in the Marine Bank of 
Norfolk the said sum of one hundred and thirty-nine and 77, dol- 
lars, with interest thereon from the 20th day of October, 1879, until 
the day of said deposit, and when the said deposit is made and a 
certificate thereof is filed in the papers in these causes the said spe- 
cial com’r, G. M. Peek, will convey by deed with special warranty 
the said lot of land located in Hampton, Elizabeth City county, at 
the corner of Queen and South Baek streets, to the purchasers from 
said C. K. Mallory as their interests appear; and Special Com’r G. 
M. Peek, out of any money in his hands, will pay to Com’r John 
Booker the sum of $15, his fee for rendering his report in this cause. 


Statement of Distribution. April, 1880. 


By decree of Oct., 1S79— 
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And Geo. B. West as follows: 


140 The balance due by Dr. Hope on five acres 
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Report of Special Com’r Peek. April 23, 1880. 


BRINKLEY, Xc., } 
Us. 


LATIMER, ce. 


WILLIS and wz. 
vs. >In Chancery. 
LATIMER. 


PEEK 
vs. 


Waser, de. | 


To the Hon. B. W. Lacy, judge of the circuit court of Elizabeth City 
county : 

The undersigned, special com’r, appointed by the court by decree 
in the above suits pronounced 22d Oct., 1878, would respectfully re- 
port that he has drawn upon the fund deposited i in the Marine Bank, 
Norfolk, to the credit. of said causes by virtue of said decree in favor 
of the creditors of Parker West and in favor of the heirs of Parker 
West as follows: 


I. 
1. To Wm.S. Howard, assignee of A. Adler_-..---. .--- $199 56 
2. “ G.C. Mellen for Mellen & Son (Peek, att’y)-..-.. 184 00 
3. “ G. M. Peck, att’y for Peek’s assignee.._........-.. 288 66 
“> . gate. | emer mee a 91 85 
+. “ T. Tabb, att’y for Wm. Lee’s tith rep., at 10 per 
ER A RR EEE RR FEA MCD ME EE ST 9 1,077 36 
.* 2 Tabb, atty for F. Mallory’ $ @X, -------.------ 67 12 
| Fe pe : easpabeiieie snes 53 94 
TE Ne Mi CII ce tenses tevenisiaceaasi daiiaaiinas 37 20 
- £0 2. seem ety for J. . Moore... ..<ccece<e 121 SO 
141 10. To Win. 8. Howard, assignee of C. K. — 132 89 
_ “ 43 i Si, ae 94 11 
12. The costs to officers directed to be paid by 
said decree, as follows: $15 00 
11 00 
29 00 
D0 39 
105 39 
$2,453 88 
To the heirs of Parker West: 
To Mary E. Marrow, wife of Wm. P. Marrow_____--.---- $294 00 
SEALER 294 OO 


“ Geo. B. West, his bond for $200, with interest from 
from Jan’y 1, 1872, given for the blance due by him 
on 15 acres of Newport’s NE iniisessetiiesnimacnilhidlaldinwiale 294 U0 
RRR SL IRENCE ae en one ene a beaten 294 00 
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To the present time the distribution among the heirs of P. West 
has been equal. There are no debts against P. West unpaid, within 
the knowledge of your com’r, except claim against West preferred 
by the Skinner heirs, which is not yet decided. 

I. Your com’r further reports that he has executed deed conv eying 
parts of the Newport’s News tract described therein to the following 
purchasers : 

To James A. Watkins, for lot No. 5, Ivy’s plat. 

“ G. B. West, lot No. 1, 15 acres, Ivy’s plat. 


“ A. J. Ford, part of lot No. 2, Ivy’s plat. 
¢é éé 6c ‘6 rr 9 - 9 
“ L. H. Sclater, " = = « “ 
“ H. C. Whiting, . ee « ‘ 
“ James 8. Darling, “ 7.2. « «“ 
: : y =e 2 -« 
“ J. Heffelfinger, i" se «“ 
“ W.H. Kimberly, “ a. 6s 6 
“ H. Phoebus, . ” " 4&6, 4 ‘4 
“ J. G. Fulton, . =. @ “ 
“ J.B. Whitehead, whole “ “ a * “ 
« Jno. S.Saunders, part 1 - . * 4 
“ S.M. Bowman, “ dei: “ain ‘“ 
“ A. J. -Ford, “ a ee «“ 


Your com’r has also received the balance of the purchase- 
142. money due by Chas. Selden on the lot on S. Back street, in 
Hampton, first purchased by Geo. Felton, who failed to pay 
for the same, and he has conveyed the same to him by deed, with 
special warranty. 
I11. An account of the cash received by Special Com’r G. M. Peek 
and his disposition thereof: 


1879. 
Rae. 2% Se Ge ee ie recnew cca connsnee $16 00 
July —. “ et ae nee 5 00 
- sg Op a rE 10 50 
OG: 2: TS OE ee iid ccntccne comin: eee 
Paid to T. Tabb one-half and G. M. Peek 
one-half com’ns sale to Garrett.___~- $3 25 
Paid to T. Tabb one-half and G. M. Peek 
one-half com’ns sale to Darling.----- 16 46 
Auctioneer’s fee of sale to Darling..---- 3 75 
IID sisdinccciendernionan 1 75 
Paid Jno. Booker’s com’r’s fee... _--- 15 00 
Sixteen deeds to purchasers, (@ $5..---- 80 00 
EL ST TC 37 96 


$120 21 $120 21 
1 per cent. com’n for disbursements... ....-_-- $24 O83 
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IV. Your com’r further reports that the claim herein reported to 
have been paid to Wm. 8. Howard of $132.89 is a bond which was 
assigned by C. K. Mallory for $65 principal, and was paid to C. K. 
Mallory as att’y for Wm. 8S. Howard; but the said Howard dis- 
claims having employed the said C. kK. Mallory, and as the said C, 
K. Mallory represented in these causes the defendant P. West, he is 
entitled to a fee for his services, and the sum received through mis- 
take should be allowed to him as his fee. 

Very respectfully, G. M. PEEK, 
Special Com’r. 


Contract. April 23d, 1880. 


This contract, made this Ist day of April, 1879, between 
143. Jesse P. Hope and George B. West, witnesseth: That the said 
Jesse P. Hope agrees to sell, and the said Geo. B. West agrees 
to buy, the interest of the said Jesse P. Hope in the lot No. 2, Ivy’s 
plat of Newport News, filed in the suits of Brinkley, &c., vs. Latimer, 
&c.; Willis and Wife vs. Latimer,and Peek vs. West, it being 5 acres 
of the said tract of land located at Newport’s News, in Elizabeth 
City county ; and the said G. B. West agrees to pay the sum of $500, 
with interest from this date, for the said land, the said $500 to be 
paid out of the distributive share of the said G. B. West in the pro- 
ceeds of the sale of the said Newport News tract after the debts of 
lis father, Parker West, dec’d, are all paid, and the said payment to 
be made when the distribution aforesaid is effected ; and it is agreed 
that the court shall direct a deed to be given to the said G. B. West 
for the said land, a sufficient part of the said $500 to be appropriated 
toward the payment of the balance due by the said Jesse P. Hope on 
the said land to discharge the same, and the balance to be paid to 
the said Jesse P. Hope. 
Witness our hands and seals this the Ist day of April, 1880. 
JESSE P. HOPE. [seAt. 
GEO. B. WEST. — 


Decree. April 23d, 1880. 
BRINKLEY, Xc., ) 
Us. 
LATIMER, «ce. 
WILLIs and uz. 


v8. » In Chancery. 
LATIMER. 


PEEK 


Us. 
West, &. | 


These causes came on this day again to be heard on the papers 
formerly read on the petition and contract cf Geo. B. West and J. 
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P. Hope, filed at this term, and on the report of Special Com’r G. 
M. Peek, to which report no exceptions have been taken, and was 
argued by counsel. 

On consideration whereof the court doth confirm the said report 
of Special Com’r Peek, and doth further adjudge, order, and decree 
that the deed executed by Special Com’r Peek, conveying to Charles 

Selden the lot of land mentioned in the proceedings as located 
144 on 8. Back street, in the town of Hampton, shall be construed 

LO COohvey such estate as the said Parker West, dee’d, had 
therein as fully and completely as if the same had been decreed to 
be executed by the court in these causes, the said Charles Selden 
having paid all the purehase-money therefor, and the same has 
been properly applied. 

And the court doth further adjudge, order, and decree that G. M. 
Peek, as special com’r of the court, do check upon the fund deposited 
to the credit of these causes in the Marine bank of Norfolk in favor 
of Mary EF. Marrow, the wife of Wm. P. Marrow, for the sum of one 
thousand dollars; in favor of Elizabeth R. West for the ike sum of 
one thousand dollars; in favor of Missouri Smith, the wife of M. 
Smith, for the like sum of one thousand dollars, and in favor of Geo. 
6. West for the sum of six hundred and forty-two dollars and 96 
cents, that being the difference between the balance due on the five 
acres of the Newport News tract by J. P. Hope, which the said G. B. 
West has agreed by his contract, filed at this term, to pay, and the 
sum of one thousand dollars, his distributive share of the fund dis- 
tributed among the heirs of Parker West, dee’d, at this term. 

And the said special com’r will also check upon the said fund in 
his favor for the sum of sixty-two ,4*°,; dollars, which appears by his 
report to be due him. 

And — is further ordered that one of the commissioners of this 
court do ascertain and report at the next term if the judgment re- 
ported by Com’r Howard in favor of Jno. D. Gordon & Co. against 
Parker West, dee'd, has been by him corre ctly re ported and if there 
is any sum remaining due thereon. 

And the court doth further adjudge, order, and decree that G. M. 
Peek do check upon the fund to the credit of these causes in the 
Citizens’ Bank of Norfolk for the sum of $4.65, the balance, with in- 
terest, appearing to be on deposit in the said bank, which sum he 
will apply to the payment of costs. 

And the court doth further adjudge, order, and decree that G. M. 
Peck, as special com’r, do convey by deed, with special warranty, to 
Geo. B. West one-eighth part of the lot of land described in the 
plat of Wm. Ivy, filed in the papers as lot No. 2 of the Newport’s 
News tract, located in the county of Elizabeth City, the said parcel 
of lot No. 2, containing 5 acres, to be laid off next to the lot No. J, 
purchased under a decree in these causes by said G. B. West, run- 
ning from the river to the rear line, so as to have a front and back 
line bearing the same proportion to the extent of the front and 
rear of the whole lot No.2 as the five acres bear to the number of 
acres in lot No. 2. 

And these causes are continued. 

16—1262 


seen tae et eee ae 


Ee 


122 WILLIAM P. MARROW ET AL. VS. 


145 (MS. record pages 311 to 331, inclusive, omitted.) 


STATE OF VIRGINIA, 
Elizabeth City County, 


I, S. E. Bickford, clerk of the circuit court for the county of Eliza- 
beth City, do hereby certify that the foregoing is a true copy of the 
record and proceedings of the causes therein named as the same ap- 
pear on file and record in my office. 

Witness my hand, at the court-louse of said county, this October 
Ist, A. D. 1885. 


To wit: 


Kk. BICKFORD, Clerk. 


Petition of John S. Tucker. 
In the Cireuit Court of Warwick County. In Chancery. 


Wm. P. Marrow and Mary E., His Wife, Geo. P. West, and Mis- 
SOURI SMITH, Plaintiffs, 
Us, 

Jos. B. Brinkiey, Joun L. Peek, Joun B. Wuireneap, ALFRED P. 
Thom, Trustee; Wm. H. Kimberly, Martin McDevitt, Chas. F. 
Groome and Emma D., His Wife, George W. Schermerhorn, and 
George Booker, Defendants. 


The petition of John 8. Tucker, now of the city of Washington, in ° 
the District of Columbia, respectfully represents that he is the owner 
of an individual one-half interest in the twenty and one-half (203) 
acres of land, lot No. 8 of the Newport News tract, in the bill and 
proceedings mentioned, which were conveyed by George M. Peek, 
special commissioner, to John B. Whitehead; that the said John B. 
Whitehead and wife conveyed the said one-half interest to your pe- 
titioner by deed dated December 4th, 1886, and duly recorded in 
the clerk’s office of Warwick county court, a copy of which is here- 
with filed, marked Exhibit “A A,” and prayed to be taken as a part 
of this petition, the said deed reserving a lien, however, on the said 
one-half interest for an indebtedness of your petitioner of $1,377. ss 
and interest thereon, held by A. P. Thom, trustee, and of $1,162.22 
and interest thereon. held by R. B. Tunstall. trustee. 

Your petitioner therefore prays that he may be made a 
146 party defendant to this suit and allowed to file a demurrer 
and answer to the plaintiffs’ bill in the said cause. 

And your petitioner will ever pray, Kc. 


WALKE & OLD, P. D. 


JOHN S. TUCKER. 


District oF CoLUMBIA, | py |. 
lig a > To wit : 
City of Washington, f 


This day personally appeared before me, R. H. Evans, a notary 
public for the city of Washington, in the District of Columbia, John 
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S. Tucker, whose name is signed to the foregoing petition, and made 
oath that the matters and things therein contained are true. 
Given under my hand and seal this 15th day of April, 1886. 
R. H. EVANS, [Seat] 
Notary Public. 


ExHisit “A A.” 


This deed, made this the fourth day of December, in the year eight- 
een hundred and eighty-five, between John Bb. Whitehead and 
Emily, his wife, of the city of Norfolk, in the State of Virginia, of 
one part, and John 8S. Tucker, of the city of Washington, in the 


District of Columbia, of the other part. 


Whereas by deed dated March 16th, 1880, and of record in the 
clerk’s office of Elizabeth Citv county, the said John B. Whitehead 
received a conveyance from George M. Peek, special commissioner, 
of the tract of land hereinafter mentioned and set out; and whereas, 
although the legal title to the whole of said land was so vested in 
the said John B. Whitehead, the said John S. Tucker was the owner 
of an undivided one-half thereof, subject to the amount of certain 
indebtedness of the said John S. Tucker, which amount it 1s hereby 
agreed isthe sum of twenty-five hundred and thirty-nine +5 dollars, 
with interest, of which thirteen hundred and seventy-seven 3; dol- 
lars, with interest thereon from July Ist, 1883,is now held by Alfred 
P. Thom, trustee, and eleven hundred and sixty-two 5 dollars, 
with interest thereon from April 15th, 1885, is now held by Richard 
b. Tunstall, trustee; and whereas the said John Lb. Whitehead de- 
sires to nake a declaration of the trust in bim as aforesaid, and to 
convey to the said John S. Tucker the undivided one-half interest 
in the said land, subject to the said indebtedness of the said Jolin S. 
Tucker of twenty-five hundred and thirty-nine ,°%°5 dollars and in- 
terest as aforesaid : 

Now, therefore, this deed witnesseth : 

147 That the said John B. Whitehead doth make declaration 

of the trust in him as aforesaid, subject as aforesaid, and he, 
the said John B. Whitehead, and Emily A., his wife, in considera- 
tion of the premises and of the sum of five dollars to him in hand 
paid by the said John 8S. Tucker at and before the ensealing and 
delivery of these presents, the receipt whereof is hereby acknowl- 
edged, have granted and conveyed, and do hereby grant and con- 
vey, with special warranty, unto the said John 8. Tucker and his 
heirs an undivided one-half interest in that certain piece or parcel 
of land which was conveyed as aforesaid by the said George M. Peek, 
special commissioner, to the said John b. Whitehead, situated in the 
county of Warwick (as the line of the county now runs, though 
formerly in Elizabeth City county). in the State of Virginia, desig- 
nated on the plat of Wm. Ivy, of the Newport News tract, formerly 
the land of Parker West, as lot No. 8, containing twenty and one- 
half (203) acres, and bounded on the southwest by James river, on 
the north by Pumpkin Hall tract and separated from it by New- 
port News creek, on the west by lot No. 7 on said plat, and on the 
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east by lot No. 9 of the said plat, subject to and with the express 
reservation of a lien on the said undivided one-half interest in the 
said land for the amount of the said indebtedness of thirteen hun- 
dred and seventy-seven ;,°; dollars, with interest thereon from the 
Ist day of July, 1883, at the rate of 6 per centum per annum, held by 
Alfred P. Thom, trustee, and of eleven hundred and sixty-two ,°)%5 
dollars, with interest thereon from the 15th day of April, 1885, at the 
rate of 6 per centum per annum, held by Richard B. Tunstall, 
trustee. 
Witness the following signatures and seals. 
JNO. B. WHITEHEAD. [SEAL. 
EMILY A. WHITEHEAD. a_i 


The words “with special warranty,’ between second and third 
lines on the second page, interlined before signing. 
H. C. WHITEHEAD, 
Notary Public. 
VIRGINIA: 


In the clerk’s office of Warwick county court, Feb’y 5, 1886. 
° ? al ’ 


This deed was received and with certificate annexed admitted to 
record. 
Teste: 


WM. H. WYNNE, D. C. 
A copy. Teste. 


148 Answer of William I. Kimberly. Filed by Leave of Court June 
10, 1886. 


The demurrer and answer of William H. Kimberly to a bill of com- 
plaint exhibited against him and others in the circuit court of the 
county of Warwick by William P. Marrow and Mary E., his wife, 
George B. West, and Missouri Smith, complainants. 


Your respondent, William H. Kimberly, says that the said com- 
plainants’ bill is not sufficient in law, and, not waiving his demurrer, 
but reserving to himself all just exception to the said bili, for 
answer thereto, or so much thereof as he is advised it is material he 
should answer, answering, says: 

[. The title of Parker West, as set forth in the 1st paragraph of 
said bill, to the property therein described, and his occupation and 
possession of the same as therein alleged, is admitted. It is also 
admitted that certain proceedings for the confiscation of said prop- 
erty were instituted in the United States district court at Norfolk, 
as stated in the Ist paragraph of said bill; but as to the effect of 
the said confiscation proceeding she prays reference to Exhibit “A,” 
filed with the complainants’ bill. 

Il. He admits the institution of the suits in the cireuit court of 
the county of Elizabeth City, as alleged in said bill, and prays 
reference to the record of said proceedings, filed with this answer as 
a part thereof, for the particulars and effect of said suits. 
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IIT. He admits proceedings in said causes of the character alleged 
in the 3rd paragraph of said bill, and again prays reference to the 
record of said causes, herewith filed, for the particulars, construc- 
tion, and effect of the said proceedings. 

IV. He admits the rendition of the degree of May 4th, 1871, and 
avers that the absolute fee simple of the lands was by the said de- 
cree intended to be sold, and where the estate had been the subject 
of confiscation proceedings the absolute fee, subject to such rights 
as the purchaser under said proceedings might have, was intended 
and proposed by the court to be sold. The said Parker West was at 
this time an old man and very infirm, and it was evident if such 
purchaser had acquired any interest whatever in such lands it must 
soon terminate. 

V. He says that the effect of the said confiscation proceed- 
149 ings, if they have any bearing whatever in this cause, which 
your respondent wholly denies, is a matter to be determined 

by this honorable court. 

And he further says that the rights of the creditors of the said 
Patrick West were in no manner affected by said proceedings upon 
his death. Upon the death of said Parker West the said lands de- 
scended to his heirs-at-law, subject to the rights of his creditors at 
the time of confiscation, precisely as if there had been no confisea- 
tion of the same. The said circuit court of the county of Elizabeth 
City is a court of general jurisdiction, and the property which is the 
subject of this controversy was then located within the territorial 
limits of the said county and within the jurisdiction of said court. 

He denies that the decree of May 4th, 1871, is absolutely null and 
void, and that at its date the heirs of Parker West were necessary 
parties to the said suit. The said Parker West was living at this 
time, and consequently had no heirs. Upon the death of said Parker 
West, which ascertained his heirs, thev promptly and properly be- 
came parties to said suit, as appears from the record of the same; 
and your respondent denies that the sales or the deeds mentioned in 
the 5th paragraph of said bill are null and void. 

VI. He admits that the special commissioners mentioned in the 
6th paragraph of said bill duly reported the sales made by them as 
alleged therein. It is true that Parker West died intestate in 1871 
(December), leaving as his next of kin and heirs-at-law the following 
children, viz: Mary E., who had intermarried with William P. Mar- 
row ; Elizabeth R. West, George B. West, and Missouri Smith. 

Your respondent cannot undertake to say what were the impres- 
sions of the said plaintiffs, or as to their knowledge of the legal effect 
of the confiscation proceedings upon their rights in said property. 
He does, however, say that at that time the general impression 
among lawyers whose opinions were worthy of consideration, with 
but few exceptions, was that confiscated property upon the death of 
the ancestor whose estate had been confiscated descended to his 
heirs-at-law, subject to the rights of his creditors existing at the time 
of the confiscation, as if there had never been any confiscation, and 
such was the opinion of the circuit court of the county of Elizabeth 
City upon the rendition of the decrees complained of in the com- 
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plainants’ bill, and which the said complainants well know. The 

said complainants were fully cognizant of the fact that proceedings 

were pending in the circuit court of Elizabeth City county for the 
sale of said lands, and that the said lands were being sold under 
decrees of said court. 

150 Your respondent purchased from Messrs. Mallory, Tabb, 

and Peek, special com’rs, six acres of the said Newport News 
tract, which said sale was duly ratified and confirmed by decree of 
the circuit court of the county of Elizabeth City pronounced in the 
said causes on the 4th day of May, 1872 (three acres of the said land 
being now involved in this suit), vour respondent being wholly igno- 
rant of any infirmity whatever in the said decree. He paid the 
whole of the purchase-money and received his deed for the said land 
on the 15th day of January, 1880, your respondent being wholly 
ignorant of the claim now being made by the said plaintiffs to this 
land, never deeming it possible that the late Charles K. Mallory 
would assume to represent any party in court without authority so 
to do. 

He is advised that the said complainants, by their deed bearing 
date the 19th day of April, 1872 (a certified copy is filed with this 
answer as a part thereof), expressly referring to the sales made by 
the said commissioners of sale, undertook to control and direct the 
proceeds of sale, or at least a part thereof, for certain purposes ex- 
pressed in said deed; and he denies that the said complainants have 
any rights whatever in the said land so purchased by him as afore- 
said. 

The decision in Wallach vs. Van Riswick was rendered by the 
Supreme Court of the United States on the — day of , 18795, 
and immediately upon its rendition it became at once the subject of 
the most thorough and complete discussion in the county of Eliza- 
beth City. More lands in the county of Elizabeth City (the land 
how in controversy was then in the county of Elizabeth City) in 
proportion to its area were souglit to be confiscated than any county 
of the Commonwealth, and all persons who were in any way affected 
by the said confiscation proceedings at once became fully advised 
and informed as to the value and character of said decision and as 
to their rights under the same. 

The said complainants do not state correctly the action of C. P. 
Huntington in reference to his purchase of said lands. It is very 
certain that at this very time the said C. P. Huntington was exceed- 
ingly anxious to purchase the Jand of your respondent, and was 
willing to take your respondent’s title, not questioning the same. 
The reason why the agent of the said C. P. Huntington first took 
options from said parties was this: That the said Newport News 

tract had been subdivided into a large number of smaller parcels, 
held by as many persons. The agent ‘of the said C. P. Huntington 
was desirous to purchase as many of — parcels as he possibly 
could. This was in the fall of the year 1880. He understood well 
that if it became known that C. P. Huntington had purchased 
151 any number of these parcels, whether one or more, it would 
become more difficult, if not impossible, for him to purchase 
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the remainder, so this method of taking options was adopted. The 
absolute purchase of all the lands at Newport’s News of the West 
farm, which the said C. P. Huntington or his company now own, 
had been made before the said complainants executed to him their 
said deed of the 6th day of December, A. D. 1880. 

These parties all obtained for their lands the sum of three hun- 
dred dollars per acre, whereas the said Huntington gave the said 
complainants about the sum of forty dollars for their interest in the 
lands conveyed to him by them as aforesaid. ‘The fact was that the 
said C. P. Huntington, the well-known president of the Chesapeake 
and Ohio Railway Company, contemplated spending large sums of 
money upon the said property, having determined to make New- 
port’s News the terminus of his great line of roads, and he gave the 
said complainants the sum of eight thousand dollars to purchase 
this piece, not recognizing that said complainants had any valid 
claim to said lands. 

VII. It is admitted that at the May term, 1872, of the cireuit court 
for the county of Elizabeth City a decree was entered in the said 
consolidated causes, and the extracts from the said decree stated in 
the bill of the complainants are trae and correct extracts from the 
same. Your respondent knows nothing whatever of the truth or 
falsehood of the said recitals. He isan innocent purchaser for value 
of so much of the said land purchased by him as aforesaid without 
any notice whatsoever of any claim whatsoever of the said com plain- 
ants against the said land. Special Com’r G. M. Peek, in obedience 
to decrees pronounced by the circuit court of Elizabeth City county 
in said consolidated causes, by his deed bearing date the 15th day 
of January, A. D. 1880, he having paid all of the purchase-money 
and received his deed for the said land long prior to any notice re- 
ceived by him of the said claims now sought to be set up against your 
respondent, and he claims he has the right to rely upon the re- 
citals in said decree of May 4, 1872, as of absolute and unimpeach- 
able verity, and he denies that his title can now be questioned by 
reason of any recitals in the said decree, even if it should be ascer- 
tained that said recitals were not true in fact, which your respondent 
does not in any way admit. 

Your respondent further says that the said complainants were 
fully cognizant of the said proceedings pending in the circuit court 
of the county of Elizabeth City for the sale of the said land—of the 

object and purposes of said sale; that the said lands had been 
152. ~=purechased by your respondent and others, yet they have re- 

mained silent for nearly fourteen years, never once suggest- 
ing, so far as your respondent is informed, the slightest objection to 
the legality of said proceedings. 

He is advised and informed that the said complainants in said 
proceedings were represented by the late Charles K. Mallory, an 
attorney of the highest character and professional standing. He 
denies that the said Charles K. Mallory appeared for the said com- 
plainants without authority, and be demands full proof of any such 
allegation. The said Charles K. Mallory at the time of the rendi- 
tion of said decree now complained of was the leading counsellor in 
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the said court; he is now dead. No proper investigation can now 
be had of this allegation imputing sucli conduct to this distinguished 
counsel with any regard whatever to the rights of your respondent, 
who had the right to rely with absolute confidence upon the record 
of the said court in which the said land was sold. It appearing 
from said record that the said complainants upon their own motion 
were admitted parties defendant to the said proceedings, and, fur- 
ther, the said complainants having slept so long and so profoundly 
upon their rights, they are now, by their own gross and unpardon- 
able laches, estopped from setting up any claim to said land or ques- 
tioning in any manner your respondent’s title to the same. 

VII. Whilst your respondent has no personal knowledge as to 
the truth of the recitals in the said decree of May 4, 1872, he is 
informed, believes, and so states that the late Charles K. Mallory, 
who was well known to the said plaintiffs and at the time an attor- 
ney of the said court of the highest character and standing, appeared 
for and represented the said plaintiffs in said causes at the time of 
the rendition of the said decree, and continued so to represent them 
up to the time of his death; and the said C. Kk. Mallory was a man 
of too exalted character to do this without authority. The said de- 
cree was drawn upon the dictation of the said Charles K. Mallory. 
The said plaintiffs knew well the character of the said Charles Wb. 
Mallory and his inability to make any false or fraudulent represen - 
tation to the court or to do them the semblance even of injustice. 

He denies that the said decree was a fraud upon the plaintiffs or 
that he is asking the court to perpetuate a fraud. He claims reli- 
ance upon the sanctity and verity of the solemn decrees of a court of 
general jurisdiction, which, to him, should speak absolute truth, 
upon the faith of which he acquired title to the said land without 
any notice whatever, or any means of acquiring such notice, of the 
said claim on the part of the said plaintiffs, and he says that under 

all the circumstances of this case to recognize any rights in 
153 ‘the said property adverse to the title of your respondent would 
be a fraud almost without a precedent as to him. 

IX. He denies the allegations set forth in paragraph 9 of the 
complainants’ bill. It was perfectly proper, without scire facias, for 
the said plaintiffs on their own motion to go into the said circuit 
court for the county of Elizabeth City, whether by their attorney 
or in their own proper person, and ask to be made parties defend- 
ant in said consolidated causes, and such act cannot be questioned 
if any verity whatsoever belongs to said record. It is indisputably 
true that one of the plaintiffs, George B. West, has resided for the 
last fourteen years upon a part of the said Newport’s News tract, 
and with him resided his sisters, Elizabeth R. West and Missouri 
Smith. They were regularly visited by the said William P. Mar- 
row and Mary E., his wife, and this very land upon which he re- 
sided was purchased by tim under decrees pronounced in said causes, 
which fact was well known to each and all of them. 

X. In response to the 10th paragraph of said bill in reference to 
the report of the 23d of April, 1880, of G. M. Peek, special com’r, he 
says it appears from the allegation of the complainants’ bill in said 


JOSEPH B. BRINKLEY ET AL. 129 


paragraph that the checks in question were drawn by the said George 
M. Peek in their favor, as alleged in said report, and were delivered 
to the said George B. West, notwithstanding the plaintiffs deny that 
said facts were true. Whether the said plaintiffs refused to accept 
the said checks from the said George B. West or whether they were 
lost by him your respondent does not know. It is certain from the 
allegations of said bill the said George B. West, who is now a party 
plaintiff to this suit, accepted his own as well as the other checks 
from said special com’r, G. M. Peek, without objection. It is also 
true that from the very beginning of said eauses the said George B. 
West was a party defendant thereto in a fiduciary character. 

Xl. He admits that in the vear 1885 the said plaintiffs and Eliza- 
beth KR. West, who has since denarted this life, instituted an action 
of ejectment against him and others, asalleged in the 11th paragraph 
of said bill, and the said plaintiffs in said action admitted toa non- 
sult. 

He further admits that the court ruled that no evidence could be 
heard to attack or impeach the recitals in the said decree of May 4, 
1872, in any collateral suit, not deeming it necessary to pass upon 
the objection taken by the defendants in said action of ejectment as 

to the competency of the plaintiffs. He denies that the court 
Lod held in the said action of ejectment that the plaintiffs in this 

suit had appeared in open court in proper person in the said 
consolidated cause, if it be intended so to state in said bill. The de- 
fense in said suit was upon the ground that the said decree of May 
t, 1872, being a domestic decree of a court of general jurisdiction, 
its recitals could not be attacked or impeached collaterally. [t was 
mentioned by one of the counsel in argument, but simply as argu- 
ment, that if the recitals in said decree of May 4, 1872, set forth that 
the plaintiffs had appeared in proper person in open court and 
moved the said court to make them parties defendant to the said 
causes that such was the verity belonging to domestic decrees of a 
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courtof general jurisdiction that such recitals could not be impeached 
in a collateral suit. 

XII. He deems it unnecessary to answer further the allegations 
contained in the 12th paragraph of the complainants’ bill, he hav- 
ing fully answered all of said allegations in a previous part of this 
answer, and to which reference is here again made. 

XIII. He admits that in the summer of 15585 the said complain- 
ants did offer to pay to your respondent the purchase-money, with 
the interest thereon from the date of his purchase, paid by him. for 
the said land, which offer was then made by them to him for the first 
time, which offer your respondent then respectfully declined. He 
is not advised or informed, except from the allegations of said bill, 
as to the amount of money on deposit in bank to the credit of the 
said suits. He submits that this is a matter with which he has noth- 
ing whatever to do and which can in no manner affect his title to 
the said land acquired by him, as hereinbefore stated. 

The allegations and denials of this answer referring only to the 
plaintiffs in this cause, your respondent here repeats all such allega- 
tions and denials, and includes therein Elizabeth R. West, who 1s 
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now dead, so far as they refer to the conduct and knowledge of the 
plaintiffs in and about the proceedings in said consolidated causes. 
And now, having fully answered, he prays to be dismissed hence 
with his reasonable costs. 
THOMAS TABB, P. D. 


Answer of C. F. Groome and Wife. JLiled by Leave of Court June 10, 
1586. 


The demurrer and answer of Charles F. Groome and Emma D., his 
wife, to a bill of complaint exhibited against them and others in 
the circuit court of the county of Warwick by Wiliiam P. Marrow 
and Mary E., his wife, George B. West, and Missouri Smith, com- 
plainants. 


Your respondents, Charles F. Groome and Emma D., his 

155 wife, say that the said bill of complaint is not sufficient in 

law, and, not waiving their demurrer, but reserving to them- 

selves all just exceptions to said bill, for answer thereto, or so much 

thereof as they are advised itis material they should answer, an- 
swering, say: 

I. The title of Parker West, as set forth in the Ist paragraph of 
said bill, to the property therein. described, and his occupation and 
possession of the same as therein alleged, is admitted. It is also 
admitted that certain proceedings for the confiscation of said prop- 
erty were instituted in the United States district court, at Norfolk, 
as stated in Ist paragraph of said bill; but as to the effect of the 
same they pray reference to Exhibit “A,” filed with said bill. 

II. They admit the institution of the suits in the circuit court of 
the county of Elizabeth City, as alleged in said bill, and pray refer- 
ence to the record of said proceedings, filed with this answer, for the 
particulars and effect thereof, which they pray may be regarded as 
a part of this answer. 

III. They admit proceedings in said causes of the character alleged 
in the Srd paragraph of said bill, and again pray reference to the 
record of said causes, herewith filed, for the particulars, construction, 
and effect of the said proceedings. 

IV. They admit the rendition of the decree of May 4, 1871, and 
aver that the absolute fee simple of the land and no other estate was 
sold or intended to be sold—that is, the fee simple, subject to what- 
ever rights the pretended purchasers at the confiscation sale might 
have in the said premises. The said Parker West was a very old 
and infirm man at this time, and it was well known that even if the 
said purchasers had any interest in the said premises that interest 
was comparatively worthless and must soon terminate. 

V. They say that the ertect of the said confiscation proceedings, 
if they have any bearing whatever in this cause, which your re- 
spondents wholly deny, is a matter to be determined by this honor- 
able ‘court. : 

And they further say that the rights of the creditors of said Parker 
West were in no manner affected by the said proceedings, the said 
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Parker West having departed this life pending the same; and it is 
certain upon the death of the said Parker West the said lands de- 
scended to his heirs-at-law, subject to the rights of his creditors at 

the time of confiscation, precisely as if there had been no con- 
156 fiscation of the same. The said circuit court of the county of 

Elizabeth City is a court of general jurisdiction, and the prop- 
erty which is the subject of this controver y was that located within 
the limits of Elizabeth City county and within the jurisdiction of 
said court. 

They deny that the decree of May 4, 1871, is absolutely null and 
void, and that at its date the heirs of Parker West were necessary 
parties to the said suit. Upon the death of said Parker West they 
promptly, duly, and properly became parties to said suit, as appears 
by the record of the same; and your respondents deny that the sales 
or the deeds mentioned in said 5th paragraph are null and void. 

Vi. They admit that the special commissioners mentioned in the 
6th paragraph of said bill duly reported the sales made by them as 
therein alleged. It is true that Parker West died intestate, in De- 
cember, 1871, leaving as his next of kin and heirs-at-law Mary E. 
Marrow, wife of Wm. P. Marrow, Elizabeth R. West, George b. West, 
and Missouri Smith, the said Mary E. Marrow, Elizabeth R. West, 
George B. West, and Missouri Smith being his surviving children. 

These respondents cannot possibly undertake to answer as to the 
knowledge of the said plaintiffs or their impressions as to the legal 
effect of the confiscation proceedings upon their rights In said prop- 
erty, but they do say that at that time the general impression, almost 
without a single exception, so far so your respondents are advised 
and informed, among lawvers and counsellors whose opinions were 
worthy of consideration, was that confiscated property upon the death 
of the ancestor whose estate had been confiscated descended to his 
heirs-at-law, subject to the rights of his creditors existing at the time 
of the confiscation, as if nothing had happened; and such was the 
opinion of the cireuit court of the county of Elizabeth City upon the 
rendition of the decrees complained of in the complainants’ bill, and 
which the complainants well knew. The said complainants were 
fully cognizant of the fact that proceedings were pending in the cir- 
cuit court of the county of Elizabeth City for the sale of said lands 
by and under decrees of said court, They were fully cognizant 
of the fact that H. C. Whiting, from whom your respondents pur- 
chased the said land now in controversy, had purchased the same 
from the commissioners of said court in obedience to its decrees of 
sale. 

They further became cognizant of the fact that vour respondents 
had purchased the said land from H. C. Whiting, paying to the 
said Whiting the sum of five hundred dollars per acre, as far back 


us the — day of September, 1873, and never once did the said com- 
plainants or any of them intimate to your respondents that 
157 ~—there was any cloud whatever upon the title to said land so 


purchased by your respondents as aforesaid. Three of the 
said complainants, viz., Elizabeth R. West, George B. West, and 
Missouri Smith, resided a few miles distant from your respondents. 
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They met each other not unfrequently, and not one word ever es- 
eaped them until just prior to the institution of the ejectment suit in 
the fall of 1885. The said Wm. P. Marrow and Mary E., his wife, 
were equally advised and informed of the said proceedings for the 
sale of said lands and as to the purchase made by the vendor of your 
respondents and their purchase from him, and yet they were as 
profoundly silent. 

The said complainants, by their deed bearing date the 17th day 
of April, 1872 (a eertified cOpYv of which is filed with this bill asa 
part thereof), expressly referring to the sales made by the said com- 
missioners of sale, undertook to control and direct the proceeds of 
sale for certain purposes expressed in said deed ; and your respond- 
ents wholly deny that the said complainants have any rights what- 
ever in the said land so purchased by them as aforesaid. 

The decision in Wallach vs. Van Riswick was rendered in 1875, 
and immediately upon its rendition it beeame known and was fully 
discussed in the county of Elizabeth City. More lands in the county 
of Elizabeth City in proportion to its area were confiscated than In 
any county of the Commonwealth, and all persons who were In any 
way affected by the said confiscation proceedings at once became 
fully advised and informed as to the nature and character of said 
decision and as to their rights under the same. 

The said complainants do not state correctly the action of C. P. 
Huntington in reference to his purchase of said lands. it is very 
certain that at this very time here spoken of in said complainants’ 
bill the said C. P. Huntington was exceedingly anxious to purchase 
the land of your respondents, and was perfectly willing to take from 
your respondents such title as they could convey in said premises. 
Certainly neither he nor his agents ever questioned that your re- 
spondents’ title was other than the absolute fee. The reason why 
the agent of the said C. P. Huntington first took an option from said 
parties was this: That said lands had been subdivided into very 
many smaller parcels, and the said C. P. Huntington was desirous 
to purchase the whole upon the best terms he could. He under- 
stood well that if it became known that he had absolutely purchased 
one or more of these parcels it would become more difficult to pur- 
chase the remainder or any part of them. Should he purchase ab- 

solutely one or two parcels his difficulties as to the purchase 
158 of the remaining parcels would increase in geometrical pro- 

portion, so he adopted this method of procedure. The abso- 
lute purchase of all the lands of the Newport News farm, which he 
or his company now own, had been made before the said complain- 
ants executed to him their said deed of the 6th day of December, 
1880. , 

These parties all obtained for their lands the sum of three hun- 
dred dollars per acre, whereas the said Huntington only gave the 
said complainants the sum of forty dollars per acre. The fact was 
the said C. P. Huntington contemplated expending large sums of 
money upon the said property, and he gave them the $8,000 to pur- 
chase his peace, not recognizing that said complainants had any 
valid claim to said lands, 
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VII. It is true that at the May term, 1872, of the circuit court of 
the county of Elizabeth City a decree was entered in the said con- 
solidated causes, and that the extracts from said decree stated in the 
compiainants’ bill are true and correct extracts from the same. 
These respondents know nothing as to the truth or falsehood of the 
recitals in said decree. They are innocent purchasers for value of 
so much of the said land purchased by them as aforesaid without 
any notice of any claim whatsoever on the part of the said com- 
plainants or any other person whomsoever against the same; that 
your respondent, Emma D. Groome, was not th purchaser from the 
said speci al commissioners of sale in said consolidated causes, but 
that she wasshbeaed the said land from H.C. Whiting; the deed from 
the said H. C. Whiting to your respondeut is filed herewith as a part 
of this answer, and she claims that she has the right to rely upon 
the recitals in said decree as of absolute and unimpeachable verity; 
and she further savs that the said H. C. Whiting, the vendor, was 
wholly ignorant of any claim or pretended claim on the part of the 
said complainants against the said land, but, relying with the most 
absolute and f ntire confide nce Upon the re citals in said decree, he 
purchased the said land as set forth in the said record. 

Your respondent saysthat both herself and her vendor purchased — 
paid the whole of the purchase-monev to the said lands, the said 
H.C. Whiting to the credit of the cause in which the lands were 
sold and VOur Ve sponde nt to the sald W hitin 1c. and rece ‘ved deeds 
for the said land before receiving any notice whatever of the plain- 
tiffs’ claims. 

Your respondent, being an innocent purchaser for value without 
notice, and her vendor being likewise an innocent purchaser for 
value without notice from the cireult court of the county of Eliza- 
beth City, she denies that her title can now In any way be ques- 

tioned by reason of any recitals in the said decree, even if 
150 the said recitals are not true in faet, which your respondent 
does not In any way admit. 

Your respondent further says that the said complainants were 
fully cognizant of the pendency of said proceedings for the sale of 
said land and of the object and purposes of said sale: that they knew 
well at.the time of the said purchase by the said H. C. Whiting that 
he had purchased the same; that it was likewise well known to 
them that your respondent had purchased the said land from the said 
H. C. Whiting, yet they have remained silent for more than thirteen 
years, never lor once suggesting even the sligl lest objection Lo your 
respondent as to the entire legality of the said proceedings. 

Your respondents are advised and informed that the said com- 
plainants in the said proceedings were represented by the said 
Charles K. Mallory, a counsellor of the highest character and stand- 
ing. They deny the allegation that the said Charles K. Mallory 
appeared for the pl: ‘intiffs without authority so to do, and they de- 
mand full proof of said allegation. ‘The said Charles K. Mallory, 
who at the time of the rendition of the decree now complained of 
was the leading counsellor in the said court, being now dead, no 
proper investigation after this long lapse of time can now be had of 
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this allegation imputing such conduct to this distinguished attorney 
with any regard to the rights of your respondent, who relied with 
entire confidence upon the records of said causes in which the said 
land was sold in the circuit court of the county of Elizabeth City ; 
and it appearing from said record that the said complainants upon 
their own motion were admitted parties defendant to the said 
proceedings, and your respondents further say that the said plain- 
tiffs having slept upon their rights for so long a period, —are now, 
by their own grossand unpardonable laches, estopped from setting 
up any claim to the said land as against your respondents. 

VIII. Whilst your respondents have no personal knowledge as to 
the truth of the recitals in the said decree of May 4th, 1872, they 
are informed, believe, and so state that the late Charles Kk. Mallory, 
who was well known to the said plaintiffs and at the time an attor- 
ney of said court of the highest character and standing, appeared 
for and represented the said plaintiffs in said causes at the time of 
the rendition of said decree and continued to represent them up to | 
the time of his death. The original of said decree, whilst not in 
the handwriting of the said Charles K. Mallory, was drawn at his 

request and upon his own dictation. The said plaintiffs knew 
160 full well the said Charles K. Mallory and his utter incapacity 

to make any false or fraudulent representation to the court 
or to do them the slightest injustice. 

Your respondent- further denies that the said decree was a fraud 
upon the plaintiffs or the court, or that they are asking the court to 
perpetuate a fraud, but claim that they are relying upon the sanc- 
tity and verity of the solemn decrees of a court of general jurisdic- 
tion, which to them and those under whom they claim speak abso- 
lute truth, upon the faith of which they and he from whom they 
purchased said land acquired the same without any notice whatever 
or any means of acquiring such notice of the said claim on the part 
of the said plaintifis; and they say that now, under the circum- 
stances of this case, to recognize any rights in said property adverse 
to the rights of your respondent would be a fraud without precedent 
upon them. 

IX. Your respondents deny the allegationsset forth in paragraph 
Yof the complainants’ bill. It was perfectly proper, withoyt scire 
facias, for the said plaintiffs on their own motion to have gone into 
the said circuit court of the county of Elizabeth City, whether by 
their attorney or in their own proper person, and ask to be made 
parties defendant in said consolidated causes, and, having done so, 
their act cannot now be questioned, if any verity whatsoever at- 
taches to said record. It is unquestionably true that one of the 
plaintiffs, George B. West, who has resided for the last fourteen 
years or more upon a part of the Newport’s News tract, and with 
whom his sisters, Elizabetii R. West and Missouri Smith, lived, pur- 
chased the very lot or parcel upon which he resided under decrees 
pronounced in the said causes, and accepted deeds for the same from 
the special commissioner of the court. 

X. In response to the 10th paragraph of said bill in reference to 
the report of the 23d of April, A. D. 1880, of George M. Peek, special 
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com’r, your respondents say that it appears from the allegations of 
the plaintiff in said paragraph that the checks in question were 
drawn by the said George M. Peek in favor of these parties, as al- 
leged in the said report, and were delivered to the said George B. 
West, notwithstanding the plaintiffs deny that said facts were true. 
Whether the said parties refused to accept them from the said 
George B. West or whether they were lost by him your respondents 
do not know. It is at least certain from the allegations of the plain- 
tiffs’ bill the said George B. West, who is now a party plaintiff to 
this suit, accepted his own as well as the other checks from said 

Special Com’r George M. Peck without objection. It is also 
161 ~—true that from the very inception of said causes the said 

George B. West was a party defendant therein in a fiduciary 
character. 

XI. Your respondents admit that in the rear 1885 the said plain- 
tiffs and Elizabeth R. West, who has since departed this life, insti- 
tuted an act of ejectment against them and others, as alleged in the 
11th paragraph of their bill, and in said — the plaintiffs admitted 
to a nonsuit. 

They further admit that the court ruled that ‘no evidence could be 
heard to attack or impeach.the recitals in the said decree of May 4th, 
1872, in any collateral suit, not deeming it necessary to pass upon 
the objection raised by the defendants in said ejectment suit to the 
competency of the plaintiffs as witnesses; and they deny that the 
court held that the plaintiffs in this suit had appeared in open court 
in proper person, if it be so intended to state in said bill. The de- 
fence in said suit based their defence upon the ground that the said 
decree of May 4th, 1872, being a domestic decree of a court of gen- 
eral jurisdiction, its recitals could not be attacked or impeached col- 
laterally. It was mentioned by one of the counsel in argument, as 
an argument, that if the said recitals set forth that the said plain- 
tiffs in this suit had appeared in proper person in said causes and 
moved the court to make them parties defendant to the same, then 
that such recital could not be impeached in a collateral suit, such 
was the verity attaching to domestic decrees of a court of general 
jurisdiction. 

XII. Your respondents deem it unnecessary to answer further 
the allegations contained in the 12th paragraph of the complain- 
ants’ bill, she having fully answered said allegations in a previous 
part of this answer, to which reference is here made. 

XIII. It is true that your respondents have conveyed one-fourth 
of an acre, part of the said five acres in lot No. 2, to George Booker, 
and the same quantity of said land to George Schermerhorn. 

XIV. Your respondents, as heretofore stated, did not purchase the 
said five acres of land from the commissioners of sale. Your re- 
spoudent, Emma D. Groome, claims the absolute fee-simple title in 
said land, and has always so claimed since she received her deed for 
the same, which bears date the 5th day of September, 1873. The 
said H. C. Whiting did not receive his deed for said land from Com'’r 
Peek until the 20th day of November, 1879, which deeds are filed 
as evidence in this cause. 
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If the said plaintiffs have refused to take any money now 

162 on deposit to the credit of said consolidated causes their re- 

fusal to do so, your respondents respectfully submit, can in 

no manner affect their title to said land purchased and paid for by 
them as aforesaid. 

The allegations and denials of this answer referring only to the 
plaintiffs in this cause, your respondents here repeat all such allega- 
tions and denials, and include therein Elizabeth R. West, who is 
now dead, so far as they refer to the conduct and knowledge of the 
plaintiffs in and about the preceedings in said consolid: ited causes 
or thereafter up to the period of her death, in the month of ; 
A. D. 1885. 

And now, having fully answered the complainants’ bill, they pray 
to be dismissed hence with their reasonable costs. 

C. F. GROOME. 


VIRGINIA, | T> wit 
. a y* ’ 4 4 
Elizabeth City County, § 


On the 14th day of May, 1886, personally appeared before me the 
above-named C. S. Groome and made oath that he had read the 
above answer subscribed by him and knows the contents thereof, 
aud that the same is true of his own knowledge, except as to the mat- 
ters that may be therein stated to be on his information and belief, 
and as to those matters he believes it to be true. 

Ss. E. BICKFORD, 
Clerk Circuit Court Elizabeth City County. 


Supplemental Answer of Alfred P. Thom, Trustee. Filed by Leave of 
Court. 


The amended answer of Alfred P. Thom to the bill of complaint 
exhibited against him and others in the circuit court of the county 
of Warwick by William P. Marrow and Mary E., his wife, George 
b. West, and Missouri Smith. 


This respondent, answering, without waiving his demurrer filed in 
this cause, and reserving to himself the be nefit of all just = 
to the said bill, for amended answer thereto, or so much thereof : 
he is advised it is material that he should answer, answers sed 
says— 

Ist. That he here repeats his original answer in this cause. 

2d. That it appears from the answer of John 8. Tucker, filed 
herein since this respondent’s original answer was filed, or from Ex- 
hibit “A A,” filed herewith, that in addition to the undivided one- 
half interest in the land mentioned in this respondent’s original 

answer he is interested as a lienholder upon the other 
163 undivided one-half interest thereof to the extent of $1,377.43, 
with interest thereon from July Ist, 1883. 

That said indebtedness was assigned to this 1 ean by deed of 
John B. Whitehead and wife, dated April 9th, 1885, mentioned in 
his original answer in this cause; that he received such assignment 
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and accepted said trust and entered upon the discharge of his duties 
as trustee under said deed April 9th, 1885, and has ever since con- 
tinued and now continues in the discharge thereof, and at the time 
of the acquisition of the same this respondent had no knowledge or 
notice whatever of any claim on the part of the plaintiffs or any of 
them to the land in controversy or any part thereof, and never heard 
thereof until long subsequent to said date; and healleges that he is 
a purchaser thereof for value and without notice of any claim on 
the part of the said plaintiffs or any of them. 
ALFRED P. THOM, Trustee. 
TUNSTALL & THOM, P. D. 


Depositions of Jno. B. Whitehead, A. P. Thom, Jno. S. Tucker, and 
Richard B. Tunstall. 


Counsel for defendants, in introducing as a witness John B. White- 
head, hereby expressly disclaim any waiver of their exceptions taken 
to the competency of the plaintiffs Or any of them as witnesses in 
this cause. On they contrary, they reserve all such exceptions and 
the benefit thereof, the examination of this witness being subject to 
the decision of the court in that regard and not to be used if said 
plaintiffs are held to be incompetent. 


Joun LB. WHITEHEAD, a witness introduced on behalf of the de- 
fendants, being first duly sworn, deposed and said: 

Q. 1. What is your name, age, and residence? 

A. John B. Whitehead ; 63 years; Norfolk, Va. 

Q. 2. Are you the same John B. Whitehead who was the purchaser 
jointly with John S. Tucker of certain real estate at Newport News, 
now in Warwick county, Virginia, but then in Elizabeth City county, 
Virginia, in the chancery suits then depending in the circuit court 
of Ilizabeth City county between Joseph L. Brinkley and others and 
Parker West and others and the other causes consolidated with that? 

A. lam. 

(). 3. Did you at the time you made such purchase have 
164. any knowledge or suspicion of any difficulty about the title 
of the property SO purchased 4 

A. No. 

Q. 4. Did you ever have any knowledge or did you ever hearany 
reports at the time of such purchase of any adverse claims set up 
by the heirs of Parker West to that property ” 

A. Never. 

Q. 5. When did you first hear of any claims made by these heirs 
to the property in question or any interest in 1t? 

} Cannot hame the exact date, but | have a letter here from 
the attorney in Hampton, Va., whom I wrote to on the subject as 
soon as I received notice of uby trouble, that will give the approxi- 
mate date. It must have been in the latter part of June, 1581, or 
early in July, 188], as 1 wrote to Col. Tabb, in Hampton, to look into 
the matter, and I have his letter, dated July 8th, 1881, acknowledg- 
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ing the receipt of my letter, in which he says he will take pleasure 
in appearing as my counsel in the suit alluded to by the West heirs. 
That was the first intimation that 1 had of any trouble at all. It 
was either in the latter part of June or in July. I presume it must 
have been in July, for I probably wrote the very moment I received 
the notice. 

Q. 6. You are confident, then, and state it as a fact that you never 
heard of any claim put forward by the West heirs or any of thei 
in reference to this property prior to the month of June, 1881? 

A. To the best of my knowledge, that was the first intimation I 
ever had of any trouble at all or any doubt as to the validity of my 
deed or of any claim made by them. 

Q. 7. It appears from the record in this case that you received 
your deed in the year 1880, and I understand that at that time you 
had never in any way heard of any hostile or adverse claim on the 
part of the West heirs ? 

A. Never. If I had I would not have made the deferred pay- 
ment until I bad examined into the matter, and I made all payments 
prior to the receipt of the said deed. This applies to payments for 
the whole interest in the 203 acres both for Tucker and myself. 

Q. 8. Have you, in confidence of your perfect title, refused offers 
that have been made for the property in question ? 

A. Yes, sir; several. , 

Q. 9. Will you mention the amount of one or two of those offers? 

A. I had an offer made me once of twenty thousand dollars and 
I had an offer made once of three hundred dollars an acre, and on 

several other occasions I have been approached to know what 
165 I would take for the property, and I have declined naming 

any price, as | was in no hurry to dispose of it, looking upon 
its future advancement. When I bought the property there was but 
one habitation in sight of it,and I rented it out to a man just to take 
charge and keep the weeds down for a number of years, and really 
it was considered that I had given a big price for it at the time by 
some persons. 

Q. 10. Since then has the terminus of the Chesapeake and Ohio 
railroad been established near it on the same general tract of land? 

A. Yes, sir; in the same general vicinity adjacent to this property. 

Q. 11. Is the value of this property very much advanced by that 
fact ? 

A. By that alone, for otherwise the land is not worth twenty dol- 
lars an acre for agricultural purposes. 

Q. 12. Have you always, since it became certain that the terminus 
of the railroad would be established there, regarded this property as 
a valuable part of your estate and worth vastly more than the price 
you gave for it and interest ? 


(Question objected to as irrelevant.) 


A. Yes, sir 

Q. 13. And is its market value, in fact, very much greater since the 
time referred to? ; 

A. Certainly; but for the terminus of the Chesapeake and Ohio 
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railroad there I would at any time have been willing to sell the prop- 

erty at what it cost, with interest. I originally purchased it believ- 

ing that in course of time (eight or ten years), on account of its geo- 

graphical position, some work of internal improvement would 

terminate at that point; that was my inducement for the purchase. 
Cross-examination : 

C.Q.1. Did you purchase this property privately or at public 
sale ? 

A. I purchased it privately on the ground from the commissioner, 
who, with Capt. Tucker and myself, was riding out for pleasure; 
and when [I expressed the opinion as to the proper future value of 
that property the commissioner stated there was a portion of it for 
sale and could be purchased, and from my asking him the price and 
he naming it I considered the matter, and when we returned to 
Hampton I purchased it for the benefit of myself and Capt. John S. 

Tucker. ‘The commissioner was Mr. Charles K. Mallory. We 
166 started out for a pleasure ride without any idea of visiting 

that place. We merely visited Capt. Taylor’s place and some 
others to see the countrry, without any view of purchasing, as we 
had been spending a day or two in Hampton with Col. Mallory. 

C. Q. 2. Did you have the title investigated? 

A. No, sir. 

C. Q. 3. Did you at any time subsequently to the purchase ? 

A. Never. Purchasing’ it from the commissioners, [ took it for 
granted the title was good. 

C. Q. 4. Did you know, or was it called to your attention, that this 
property in question was property that had been confiscated by the 
Government ? 

A. No, sir: I really did not know whose property it was, except 
that it was for sale by a commissioner of court. I did not know who 
the previous owners were till subsequent to the purchase. 

C. Q. 5. Did you receive from the attorneys of the West heirs a 
letter some time in 1885 offering to refund to you your purchase- 
money, with interest, if you would release your title and claim to 
the land? 

A. I do not recollect whether from the heirs, but either from them 
or from Burroughs & Brother, I received such a letter. I am under 
the impressicn that it was from Burroughs & Brother. 

C. Q. 6. Do you recall having any correspondence or conversation 
with Mr. George M. Peek concerning the sale of this tract of land 
after your purchase ? 

A. I do not think I ever met with Mr. Peek until, probably, after 
the proceedings were instituted. I cannot recall any conversation 
I ever had with Mr. Peek. Ido not think I ever met him more than 
two or three times—once about 15 years ago and probably after the 
suit was instituted. I may have asked him something about it. I 
never had any correspondence with any one except with Col. Tabb, 
who was my attorney. 

C. Q. 7. Do you refer to this ejectment suit of last year? 

A. No,sir; I don’t think I have seen Mr. Peek for five years. 
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Redirect examination: 


R. D. Q. 1. As 1 understand you, in buying that property you 
trusted implicitly to the validity and correctness of all the court pro- 
ceedings; is that true? 

A. Certainly I did. I naturally presumed that it was all correct; 
that the title was proper, and that the proceedings of court were all 
in due form. 

R. D. Q. 2. You have been asked on cross-examination whether 

you had the title examined at the time the purchase was 
167 made. Please state whether, in the year 1881, you employed 

counsel, and what was his opinion as to the validity of your 
title to the property. 


(Question objected to by counsel for the plaintiffs.) 


A. I did employ counsel in 1881 and he gave me every assurance 
that, in his opinion, my title was perfect, and he repeated it again 
in a letter of May 6, 1882. 


Recross-examination: 


R. C. Q. 1. Please state who the counsel was. 
A. Col. Thomas Tabb. 


And further this deponent saith not. 
JNO. B. WHITEHEAD. 


The Deposition of Alfred P. Thom. 


Present: Richard Walke, counsel for defendants, and John J. 
Burroughs, counsel for plaintiffs. 


Counsel for defendants, in introducing Alfred P. Thom, hereby ex- 
pressly disclaim any waiver of their exceptions taken to the compe- 
tency of the plaintiffs or any of them as witnesses in this cause. On 
the contrary, they reserve all such exceptions and the benefit thereof, 
the examination of this witness being subject to the decision of the 
courtin that regard and not to be used if said plaintiffs are held to 
be incompetent. 


ALFRED P. THoM, a witness produced on behalf of the defendants, 
being duly sworn, deposes and says: 


Q. What is your name, age, occupation, and residence ? 

A. Alfred P. Thom; 31 years; lawyer; residence, Norfolk, Va. 

Q. 2. Are you the trustee in the deed of assignment made by John 
B. Whitehead for the benefit of his creditors ? 

A. Yes. 

Q. 3. Is that deed of assignment an exhibit with the answer filed 
by you in this cause ? 

A. Yes; a copy of it is. . 

Q. 4. Is the Whitehead interest in the Newport’s News. land em- 
braced in that deed of assignment? 


A. Yes. 
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168 Q. 5. I mean the Whitehead interest, which is a part of the 
subject of controversy in this suit? 

A. Yes; he conveys to me in that deed an undivided one-half in- 
terest in the twenty aud one-half acres that constitute lot number 8 
meutioned in plaintiffs’ bill; and he also assigns to mea debt 
which is a lien on the other half interest, amounting to $1,377.43 
and interest, and which is specifically mentioned in Exhibit “A A,” 
filed with the answer of John 8S. Tucker in this cause. 

©. 6. What is the date of that deed of assignment and when did 
you take possession of under and enter upon the duties of your 
trust? 

A. All on the 9th day of April, 1885. 

Q. 7. Now, please state whether you had any knowledge, infor- 
mation, or notice of any kind of any adverse claim on the part 
of the West heirs against either the Whitehead or Tucker interest 
in the Newport’s News land in question at the time of that deed. 

A. None whatever; I never heard any such information until long 
subsequent thereto. 

Q. 8. Had you at the time of that deed ever heard any rumors of 
any sort to that effect, or had you any suspicion of any sort to that 
effect ? 

A. None whatever. 

Q. 9. How is this interest in the Newport's News land regarded 
by you—as an asset of much value or not? 

A. It is regarded by me as an asset of very great value. The 
whole of the twenty and one-half acres is worth at least forty thou- 
sand dollars, and I have given instructions to an agent in whose 
hands the property isto obtain offers for the sale not to accept, with- 
out communicating with me, as little as forty thousand dollars for 
it. I will add that the debts secured by the deed of assignment are 
very large, and it will require, I am convinced, a greater value on 
this property than forty thousand dollars to provide for their pay- 
ment. 

Q. 10. About when did you first hear of these claims of the West 
heirs ? 

A. My recollection is that I heard of them either through a letter 
addressed to Mr. John B. Whiteliead and myself by Messrs. Bur- 
roughs & Bro., as attorneys for the West heirs, in the fall of 1885, or 
about that time. I can say that I first heard of them just prior to 
the ejectment suit, which was brought in the fall of 1885, and which 
is mentioned in the plaintiffs’ bill as being dismissed by them upon 
the trial, they taking a nonvuit. 


And further this deponent saith not. 


ALFRED P. THOM. 


169 It is agreed between counsel on both sides that the deed of 

assignment to Alfred P. Thom, trustee, dated April 9, 1885, 
and referred to in his testimony, is to be considered as proved and 
in evidence, and a copy of the same is hereby filed as Exhibit “A 
ty und is admitted to be correct. 
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The Deposition of John S. Tucker. June 4, 1886. 


Counsel for defendants, in introducing as a_ witness Jolin S. 
Tucker, hereby expressly disclaim any waiver of their exceptions 
taken to the competency of the plaintiffs or any of them as wit- 
nesses in this cause. On the contrary, they reserve all such excep- 
tions and the benefit thereof, the examination of this witness being 
subject to the decision of the court in that regard and not to be used 
if said plaintiffs are held to be incompetent. 


Joun S. Tucker, witness produced on behalf of the defendants; 
being first duly sworn, deposes and says: 


Q. What is your name, age, occupation, and residence ? 

A. John S. Tucker; 48 years;- lawyer; Washington, D. C. 

Q. 2. Are you the John 8. Tucker who purchased jointly with 
John B. Whitehead the Newport’s News land, which is a part of the 
subject-matter in controversy in this suit? 

A. Iam. 

Q. 3. Please state whether or not you had any knowledge, in- 
formation, or notice of any kind at the time of your purchase of any 
adverse claim to said lands on the part of the heirs of Parker West 
or any of them ? 

A. I had not. 

Q. 4. The deed which was made to Mr. John B. Whitehead was 
made in March, 1880. Please state whether or not at the time of 
that deed you had any knowledge, information, or notice of any 
kind of any adverse claims on the part of the said West heirs or 
any of them. 

A. I had not. 

Q. 5. State whether or not you had heard any rumors of any such 
claims or had any suspicion of any such claims. 

A. I had not. 

Q. 6. Now, will you please state when you first heard of those 
claims asserted by the West heirs—when or about when ? 

A. About the time the suit was brought by the heirs—just after 
that time. 

(). 7. Can you state from your recollection about what time that 
suit was brought? 

A. Some time in 1881. 
170 Q. 8. Was that the chancery suit which was dismissed by 
the West heirs? 

A. So I have been informed; it was the first suit that was ever 
brought, to my knowledge, and it was dismissed, as I was informed 
by _ counsel at that time, Mr. Tabb. I know it never came to a 
lead. 


Cross-examination : 


C. Q. 1. With whom did you negotiate in making the purchase of 
the land ? 
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A. Mr. Charles K. Mallory and Mr. Peek were commissioners of 
sale. My, or our, negotiation was with Col. Mallory. 

C.Q. 2. Were your negotiations with him individually or as 
special commissioner ? 

A. As special commissioner. 

C.Q. 3. Did you know the name of the suit in which he was 
special commissioner ? 

A. | did at the time. | do not now. 

C.Q. 4. Did you make any éxamination of the record in that 
suit ? 

A. None whatever. 

C. Q. 5. Did you employ any attorney to make an examination of 
the record in that suit? 

A. None. 

C. Q. 6. You then, as I understand, had no knowledge whatever 
of the condition of the record in the suit? 

A. Nothing except what Col. Mallory told me. I had the great- 
est confidence in his statements. He was a good lawyer and my 
personal friend. 

C. Q. 7. Did you or not know that this land was what was called 
confiscated land? 

A. I did not at the time we purchased it. 

C. Q. 8. When did you first learn that it was confiscated land ? 

A. That I cannot say. I heard rumors after that time that some 
proceedings had been taken to confiscate it, but the court in this suit 
having decided to sell it I presumed that everything was all right. 

C.Q. 9. Did you hear those rumors about the confiscated land 
prior to ISSO” 

A. (), Ves. 

(, Q. 10. Did you hear it prior to 1876? 

A. No; I do not think I heard it prior to that time. 

C. Q. 11. After 1876 did you hear of any discussion of the case of 
Wallach vs. Van Riswick as likely to affect titles to confiscated 
land ? 


A. No. 


And further this deponent saith not. 
JOHN 8S. TUCKER. 
171 It is agreed between counsel on both sides that the deed 
from John B. Whitehead and wife to John S. Tucker, referred 

to in the testimony of John S. Tucker, shal] be considered as proved 
and in evidence, and a copy of the same is herewith filed, marked 
Ex. “C D,” and is admitted to be correct. 

(The Exhibit “C D” not in the papers—Wm. A. Winston, 
copyist.) 


The Deposition of Richard B. Tunstall. June 4th, 1886. 
Counsel for defendants, in introducing as a witness Richard Bb. 


Tunstall, hereby expressly disclaim any waiver of their exceptions 
tuken to the competency of the plaintiffs or any of them as witnesses 
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in this cause. On the contrary, they reserve all such exceptions and 
the benefit thereof, the examination of this witness being subject to 
the decision of the court in that regard and not to be used if said 
plaintiffs are held to be incompetent. 


RicHarp B. Tunstat, a witness produced on behalf of the de- 
fendants, being first duly sworn, deposes and says: 


Q. 1. What is your name, age, occupation, and residence ? 

A. Richard B. Tunstall; age, 37 years; lawyer; residence, Nor- 
folk, Va. 

Q. 2. Are you the Richard b. Tunstall, trustee, in whose favor a 
lien is reserved for the amount of $1,162.22 in the deed from John 
B. Whitehead and wife to John S. Tucker of December 4th, 1885? 

A. lam. 

Q. 3. Please state, as trustee, for what or for whom that lien is re- 
served to you. : 

A. As trustee for the creditors of the Franklin Savings Bank. I 
was made trustee for such creditors by a deed of assigument from 
the Franklin Savings Bank to me as trustee, bearing date on the 3d 
of April, 1885, and that is the time when I entered upon the dis- 
charge of my duties under that deed. 

Q. 4. Please state whether, at the time of that deed of assignment 
to you just mentioned, you had any knowledge, information, or no- 
tice of any kind of any adverse claims on the part of the West heirs 
or any of them against this Newport’s News land in question. 

A. Absolutely none. 

Q.5. Had you ever heard any rumors to that effect, or had vou 
any suspicion whatever of any such claims? 

A. None at all. 


And further this deponent saith not. 


RICH’D B. TUNSTALL. 


172 It is agreed between counsel on both sides that the deed of 
assignment from the Franklin Savings Bank to R. B. Tun- 
stall as trustee, dated April 3d, 1885, and referred to in his testi- 
mony, shall be considered as proved and in evidence, and a copy of 
the same is herewith filed, marked Exhibit “ E F,” and is admitted 
to be correct. | 
(Exhibit “E F” not found.) 


The Deposition of George B. West. June 7, 1886. 


Mr. Richard Walke, of counsel for the defendants, excepts to the 
competency of the witness, Mr. George B. West, on the same grounds 
hereinbefore set out on his previous examination in this cause, to 
which the said counsel refers for a statement thereof. 


The witness, GeorGe B. West, being first duly sworn, deposes 
and says: 
Q. 1. Mr. W. 8. Howard, a witness for the defendants, stated that 
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after the death of Parker West you subsequently visited the office 
of Mr. C. Kk. Mallory on business appertaining to the sale of New- 
port’s News lands as your attorney and as attorney for the heirs. 
Did you at any time between the de: l of your father and the enter- 
ing of the decree at the May term, ’72, visit the office of Mr. Mallory 
as your attorney or as attorney for the heirs? 

Ans. I did not. I was not authorized by any of the heirs to con- 
sult Col. Mallory as to the sale of the land. I probably saw Col. 
Mallory in reference to the collection of the rents of the lands that 
were not sold, visiting him as a commissioner and not as an attorney. 
The lands not sold were the Casey tract, Pumpkin Hall tract, and 
some lots in Hampton. 

Q. 2. Did you do any act or have any conversation with Col. Mal- 
lory between the date of the death of your father ‘ and the entering 
of said decree at the May term, ’72, authorizing him to act as your 
attorney or as attorney for the heirs of Parker West? 

Ans. I did not. I never spoke to Col. Mallory in reference to act- 
ing for us in such a capacity either before or after the death of 
Parker West. 

(). 4 Mr. Ge orge M. Pee kK. another witness ior the defendants, after 
stating in detail what tr: anspired at the interview at Mrs. Stores, in 
Hampton, between your sister, yourself, and himself, further on in 
his testimony savs that he thinks that he told you that Col. 
Mallory represented vou and your sister In those cases. 
Did he eall your attention to this fact or make any reference 
to Col. Mallory in that conversation ” 

Ans. [ am sure he did not. Had he done so my sister and my- 
self would have discussed the matter after vats | never heard of 
Col. Mallory representing us until within the last year. 
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(Norte.—Mr. Richard Walke, of counsel for the defendants, here 
excepts to all the questions asked the witness in the above direct 
examination, not only on the ground of his incompetency as a 
witness, already taken, but because it is sought by his evidence to 
impeach the truth of the record in the consolidated causes of Brink- 
ley vs. Latimer and West and Peek vs. West, &c., and for other 
ground ; and it was agreed between counsel Upon both sides that 
this exception might be taken here at the close of the direct exain- 
ination instead of to each question as propounded to the witness.) 


Cross-examination : 
(Without waiving any of the exceptiot:; heretofore taken.) 


Q. 1. I do not understand you, Mr. West, to deny that you were 
frequently in Col. Moallory’sollies efter the death of your father and 
prior to as well as after the decree of May, 1S¢Z. 

Ans. I was probably there three or four times; I do not remem- 
ber the times. 

Q. 2. Do vou mean that you were probably there three or four 
times between the death of your father and the decree of May, 
1872? 
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Ans. I mean that I was there three or four times between the 
death of my father and the death of Col. Mallory. 

Q. 3. I have understood you to admit that you were in Col. Mal- 
lory’s office between the death of your father and the decree of May, 
1872. Was not that so? 

A. I am sure I saw Col. Mallory in this interval, but do not know 
whether in his office or not. 

Q. 4. Are you not sure that you saw and conversed with him sev- 
eral times at least during that interval ? 

Ans. I am not sure. 

Q. 5. Do you not think it probable? 

Ans. I do not think it very probable. I conversed with him more 
than once or twice. 

«. 6. Did vou not know that the Newport’s News land, afterwards 
bought by Whitehead and Tucker, was in the hands of Col. Mallory 
and the other special commissioners for sale? 

Ans. I knew it was for sale, if it had not already been sold. 
174 Q. 7. You mean that you did not kuow then whether it 
had been sold or not? 

Ans. I do mean so. 

Q. 8. Did you enquire whether it had been sold or not? 

Ans. I did not; I never spoke to Col. Mallory about the sale of 
any of the land except my own purchase. 

Q. 9. Was your purchase a part of the Newport’s News tract? 

Ans. It was. 

Q. 10. You have stated in your answer to question 1 in your direct 
examination that you probably saw Coil. Mallory in reference to the 
collection of the rents of the Casey tract, the Pumpkin Hall tract, 
and some lots in Hampton. Were the special commissioners col- 
lecting the rents of those lands; and, if so, what was done by them 
with such rents? 

Ans. They were not collecting; they allowed me to collect the 
rents. 

Q. 11. What, then, would be your object in seeing Col. Mallory 
about collecting the rents of these lands? 

Ans. All the lands of my father were in the hands of commission- 
ers for sale, and I saw Col. Mallory because I wanted to know 
whether we could get the rents or not. 

Q. 12. Had you not been collecting those rents before then ? 

Ans. I had, for my father, but supposed when the lands were put 
in the hands of commissioners there was a doubt whether we were 
entitled to the rent. 

Q. 13. But those lands were in the hands of the commissioners 
long before your father’s death, were they not ? 

Ans. They were not. I think they were put in the hands of the 
commissioners the year that he died. 

Q. 14. But'do you not know that your father’s property generally 
was in the hands of the commissioners some considerable time be- 
fore he died, and long enough to enable then to make many sales 
of parts of it? 

Ans, It was only about six months, I think. 
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Q. 15. And during your father’s lifetime you collected the rents in 
question t 

Ans. | did. 

Q. 16. In the conversation with Mr. Peek, referred to in question 
3 of your direct examination, did not Mr. Peek inform you and your 
sister that you and the other heirs were parties to the suit in which 
the land in question was sold ? 

Ans. He did, but we denied it. 

Q. 17. What steps, if any, did you take to find out whether you 
had been made parties and how and by whom you had been made 
parties 7 

Ans. We did not take any steps. We knew that no sum- 
175 mons had been served on us and had no idea that any one 
represented us, having never employed any one to represent 

us. 

Q. 18. Then you did not enquire of Mr. Peek who represented you, 
and you made no enquiry upon the subject ? 

Ans. I have no recolleetion of making an enquiry of Mr. Peek, 
and Iam sure I never afterwards made an enquiry. I probably 
asked Mr. Peek how we were made parties, having never had a 
summons, and I am sure he never said that Mr. Mallory represented 
us. 

Q. 19. And you did not apply after that conversation with Mr. 
Peek to any lawyer or to the clerk of the court, or examine the rec- 
ord in the suit for yourself, for the purpose of finding out how you 
had been made parties? 

Ans. I did not, until I employed the present counsel. 

@. 20. When was that? 

Ans. I suppose last year. 

Q. 20. You have stated in your answer to the third question on 
your direct examination that you never heard of Col. Mallory rep- 
resenting you and the other heirs until within the last year. Please 
state »t what time within the last year you so heard it. 

Ans. I think it was last December, at the trial of the ejectment 
suit. 

Re-examination : 

Q. 1. Is it not true that the conversation had with Mr. Peek was 
in 1876, some four years or more after the lands had been sold and 
the sales confirmed ? 

—. I think it was. It was after the decision of the Supreme Court 
in Washington in case of Wallach vs. Van Riswick. 

And further this deponent saith not. 


GEO. B. WEST. 


Mr. S. E. Bickrorp, witness for the plaintiff, being duly sworn, 
testifies as follows: 

Ist Question. Please state your name, residence, and occupation. 

Ist Answer. S. E. Bickford; Hampton, Va.; clerk of Elizabeth 
City county courts. 
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2d Question. How long have you been clerk of said courts? 

2d Answer. Since the Ist of July, 1875. 

Question 3. Have you the original process book of the circuit 
court of Elizabeth City county, including the year 1870 to the pres- 
ent time? 

Answer 3. I have the rule book since 1875; I have also in my 

office the rule book used previous/y to my coming in office. 
176 Question 4. Please examine the rule book for the year 1870 

and state if you find there record of two suits brought to Au- 
gust rules, the one in the name of Joseph P. Brinkley against Thomas 
Latimer and others, the other in the name of Jno. L. Peek against 
Parker West and George B. West, trustees. 

Answer 4. I do. 

Question 5. Does the said book anywhere show any return made 
of service of process upon any of the defendants? 

Answer 5. It does not. : 

Question 6. Is there any other book in your office showing any 
return of process executed upon any of the defendants in the above 
causes ? 

Answer 6. There is none. 

Question 7. Piease state how this book is marked on the back. 

Answer 7. Chancery rule docket, circuit court. 

Question 8. Is there anything in this book or in any other book 
in your office showing that any scire facias was ever issued or re- 
turned reviving the suits above mentioned against the heirs of 


Parker West ? 


(By CounsEL For THE Derense: The above questions and an- 
swers are objected to, being entirely irrelevant to the issues involved 
in this controversy, and for other apparent reasons.) 


Answer 8. I do not know of any. 

Question 9. Are you familiar with the papers in the above causes? 

Answer 9. I am. 

Question 10. Is there any paper in the said cause, issued by the 
clerk of any court, showing that any scire facias was ever issued to 
to revive the said suit against the heirs of Parker West? 


(Objected to for the reason that the record shows how these parties 
became parties to the suit, and the record is the best evidence.) 


Answer 10. I have not seen any. 

Question 11. Please examine the decree of May 4, 1872, in said 
causes, and state in whose handwriting it is. 

Answer 11. Mr. George M. Peek’s. 

Question 12. There is a statement in said decree “that Geo. M. 
Peek do check for the further sum of two hundred dollars, being the 
amount allowed the said G. M. Peek by the heirs of the said Parker 

West, as appears by written consent of council, for extra serv- 
177 ~—ices,’ &c. Please examine said decree and state what part of 
the above sentence is interlined. 

Answer —. The words “ as appears by written consent of council,” 
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and I think it isin a different handwriting—the handwriting of Mr. 
Holt, clerk of the court at that time, I think. 

(luestion 138. Have you ever seen in the papers in this cause the 
paper referred to? 

Answer 13. No, sir. 

Question 14. Have you at the requests of plaintiffs and plaintiffs’ 
counsel made diligent search for said paper ? 

Answer 14. Yes, sir. 

Question 15. Were you one of the purchasers of part of Newport 
News property ? 

Answer 15. I was. (I did not purchase of the commissioner. ) 

Question 16. Did you make sale ; and, if so, ‘o whom — the prop- 


}, 


erty so purchased, and about what time * 


(Question and answer objected to for the reason that they can in 
no manner affect the rights of the parties to this controversy, and 
for other reasons.) 


Answer —. I did. I sold to C. P. Huntington, either in 1880 or 
$1; he was to give $300.00 per acre. 

Question 17. Was there at that time some question about the title 
to this property, growing out of the claim set up for the same by the 
heirs of Parker West ? 

Answer JS. I was informed that there was. 


, 


(Objected to because it is hearsay testimony.) 


Question 18. In your negotiations with Mr. Huntington was not 
a part of the purchase-money retained or kept back to await the de- 
cision upon this title? 

(Question objected to because it is irrelevant to the matters in- 
volved in this controversy.) 


Answer 18. I think there was. 

Question 19. Did Mr. Huntington about that time purchase 
from a number of gentlemen certain parts of this Newport News 
tract ¢ 

(Question objected to for irrelevancy.) 


Answer 19. He did. 

Question 20. Was there taken from the purchasers what is known 
as an option ” 

(Same objection made.) 


178 Answer 20. Yes, sir. 
Question 21. Will you furnish, if you can find it, one of 

those papers known as an option ? 

(Same objection as above.) 

Answer 21. | will. 

Question 22. Is it not true that Mr. Huntington has retained from 
you and others part of the purchase price of the property sold to 
him by you and others? 


== 
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(Same objection.) 


Answer 22. Yes, sir; he retained from me between $265.00 and 
$275.00 out of a total of $1,800.00; about $25 was for taxes and bal- 


ance was on account of defect of the title. 

Question 23. Does he still retain this? 

(Same objection.) 

Answer —. Yes, sir. 

Question 24. I understand you to say he retained from other 
purchasers certain portions of the purchase-money as well as your- 
self ? 

(Same objection, and if he obtained it from others we want to 
prove it by the parties themselves, if it is relevant.) 


Answer 24. Yes. 
Question 25. Was there a good deal of property confiscated in 
Elizabeth City county ? | 


(Same objection—irrelevancy.) 


Answer 25. Yes, sir. 

Question —. After the decision of the Supreme Court of the United 
States in the case of Wallach vs. Van Riswick, in 1876, was not the 
question of the title to confiscated property and the rights of the 
heirs of those whose property had been confiscated a subject of fre- 
quent conversation—a matter generally discussed by those who 
were interested in such matters in the county of Elizabeth City ? 

Answer 25. It was. 


The counsel for the defence, not waiving their objections heretofore 
taken, proceeded to cross-examine the witness as follows: 


Question 1. When did you first become clerk ? 
Answer 1. July 1, 1875. 
179 Question 2. From 1866 to 1875 how many clerks have there 
been of the circuit court of Elizabeth City county ? 

Answer 2. Five. 

Question 3. Were not the books in the clerk’s office prior to the 
assumptions of your duties of the office very imperfectly and unsat- 
isfactorily kept? 

Answer —. With the exception of Mr. Howard’s books, I think 
they were. 

Question 4. Have not the papers in these consolidated causes of 
Brinkley vs. West and Peek vs. West, &c., been frequently handled 
by many parties and not infrequently taken from the office during 
the last 7 or 8 years? 

Answer 4. Yes, sir. 

Question 5. When you were approached by the agent of Mr. C. P. 
Huntington to purchase your land in 1881, when he tirst sought to 
get your option, did he raise any objection to your title ? 

Answer 5. No, sir. 


cael 
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Question 6. Was he not exceeding anxious to buy yours and every- 
body else’s who had any interest there? 

Ans. 6. Yes, sir. 

QJuestion 7. When you executed a deed what was the general char- 
acter of the deed; was it a general warranty deed or was it not? 


(Objected to, as the deed is the best evidence.) 


Ans. 7. I feel sure it was a deed of general warranty. 

Question 8. Was it not a fact that you heard no objection on the 
part of Mr. Huntington’s agent to the title of the land you had sold 
him until about the time of the maturity of the last payment of the 
purchase-money due to you t 

Answer 8. Yes, sir. 

Question 9. Do you know when this last payment fell due ? 

Answer 9. I don’t remember. 

Question 10. How much land did you sell Mr. Huntington ? 

Answer 10. Six acres. 

Question 11. You say, in answer to the 24th question, that “ Mr. 
Huntington retained from the purchasers certain portions of the pur- 
chase-money.” Doyou not know that a large number of the pur- 
chasers received the whole of the purchase-money ? 

Answer 1]. No, sir. 

Question 12. From how many of the purchasers did he retain por- 
tions of the purchase-money, how much did he retain, how much 
land did each of these parties sell him, and what was the pay per 


acre ? 
180 Answer 12. I don’t know; the general price was $300 per 
acre. 


Question 138. How long have you been living in the county of 
Elizabeth City? Was not this land at the time you purchased it in 
the county of Elizabeth City, and were you not generally informed 
as to all matters of importance transpiring in the county? 

Answer 13. Twenty-three years; it was; I suppose I was. 

Question 14. From whom did you buy the land you sold Mr. 
Huntington ? 

Answer 14. Mr. Darling and | bought together one-half of the 
Tennis tract, of which I took 6 acres and he took 14. 

Question 15. Did not Mr. Darling sell to Mr. Huntington this 
l4acres? Did he not get the whole of his purchase-money, $300 per 
acre ? 

Answer 15. He informed me that he made the sale and that he 
got his money. 

Question 16. Has Mr. Huntington ever made any claim against 
Mr. Darling to refund any part of this money ? 

Answer 16. Not that I know of. 

Question 17. Is not Mr. Darling one of the most responsible men, 
pecuniarily, in Elizabeth City county ? 

Answer 17. Yes, sir. 


(Witness is requested to produce and file with this deposition the 
date of his original purchase of the land sold by him to Mr. Hunt- 
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ington and copies of all papers between him and Mr. Huntington 
referring to the purchase.) 
Re-examined : 

Question 1. You have been asked how many clerks of the court 
there were from 1866 to 1875; will you please state how many clerks 
of the court of Elizabeth City county there were from August, 1870, 
to July, 1875? 

Answer 1. five. 

Question 2. In whose handwriting is the record in the process 
book of the suits Brinkley vs. Latimer and others, and Peek vs. 
West? 

(Objected to for irrelevancy and immateriality.) 


Ans. 2. W.S. Howard, clerk. 
Question 3. Please state in full the names of the parties, plaintiffs 
and defendants, as they appear on this process book ? 


(Same objection.) 

181 Ans. 3. Jos. B. Brinkley, plaintiff, against Thomas Lati- 
mer, Parker West, C. W. Hickman; William L. Howard, trus- 

tee and in his own right; James EK. Turner, trustee; John Latimer, 

W.R. Willis and Jane C., his wife; Linda Godwin, Lelia Godwin 

(infant), John A. Curtis, and , assignee of said J. A. Curtis, 

a bankrupt, defendants; and the next suit is John L. Peek, plaintiff, 

against Parker West and George b. West, trustee, defendants. 


And further this deponent saith not. 


S. E. BICKFORD. 


Mrs. Mary E. Marrow, a witness for the plaintiffs, being duly 
sworn, testifies as follows: 


Counsel for the defence here asks the counsel for the plaintiff 
whether the witness is the same Mary E. Marrow who is one of the 
plaintiffs in this suit and the wife of Wm. P. Marrow, another plain- 
tiffin this case. Counsel for the plaintiffs answers that she is. 


Note by counsel for the defendants.—The defendants object and 
except to the competency of the witness on the following grounds : 

1. Because Charles K. Mallory, who was one of the original parties 
to the contract or other transaction which is the subject of investi- 
gation, is dead, and, unless this fact be admitted by counsel for the 
plaintiffs, we offer now to prove it. | 

2. Because the husband of the witness is a party to this suit and 
interested in the controversy, and the result of the witness’ testi- 
mony must be for or against her husband. 

3. Because of the death of Miss Elizabeth R. West. 

4. Because Jos. B. Brinkley is dead, which fact defendants offer to 
to prove, if necessary. 

5. For other apparent reasons. _ 

Counsel for plaintiffs replies that he admits the death of Charles 
K. Mallory, but he does not admit, but denies, that Charles K. Mal- 
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lory was one of the original parties to the contract or the transac- 
tion which is the subject of investigation, and there is no evidence, 
oral or written, to support or maintain any such supposed case. 

2. The property in controversy, or a part of the same, being under 
the laws of Virginia the property of Mrs. Mary E. Marrow, as one 
of the heirs of her father (and not the property of her husband), she 
is a competent witness. 

3. No recovery is sought against J. b. Brinkley or his estate, and 

his debts have been fully paid and satisfied. 
182 Defendants, by counsel, call attention to the pleadings in 
this cause, which put direct in issue the question of the said 
Charles Kk. Mallory’s being authorized and employed by the plain- 
tiffs to represent or appear for them in the consolidated causes, and 
will at the proper time prove that he was one of the original parties 
tu the transaction which is thus brought in question. 

Plaintiffs, by counsel, deny that the pleadings put in question any 
such issue, and that the name of Charles kK. Mallory does not appear 
in the plaintiff’s bill, except where he is referred to as one of the 
special commissioners in the suits of Brinkley vs. Latimer and Peek 


vs. West. 


Question 1. Please state name, residence, and age. 

Ans. Mary E. Marrow; Richmond, Va.; age, 55 years. 

Question 2. When did Parker West die? 

Ans. In December, 1871. 

Question 38. Who are his heirs ? 

Ans. Mary E. Marrow, E. R. West, Geo. B. West, and Missouri P. 
Smith. Elizabeth R. West died in October, 1885, unmarried and 
without any will. 

Question 4. At August rules, 1870, suit was commenced by J. B. 
Brinkley against Thomas Latimer, Parker West (your father), and 
others, and at the same rules another suit was instituted by John L. 
Peek against Parker West and Geo. b. West, trustee. Were you 
made a party to those suits? 

(Objected toon the ground that the record is the best evidence, 
and if this be an attempt to contradict the records we object to it 
on that ground also.) 

Ans. No, sir: I was not. 

Question 5. Was any writ, process, or paper of any kind served 
upon you notifying you of these suits or summoning to appear? 

(Same objection, and for the additional reason that it is imma- 
terial.) 

Ans. No, sir. 

Question 6. Did you ever at any time employ counsel to defend 
or protect your interests in these suits ” 

(Same objection.) 

Ans. I did not until my recent employment of Burroughs & 
Bro. 
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183  —- Question 7. On the 4th of May, 1872, a decree was entered 
in the said causes, which I will now read to you. (Here de- 
cree reciting that the heirs of Parker West were made parties to said 
causes on their own motion was read to witness.) Is it true that 
you appeared in person or with your sisters and their husbands 
and made a motion to become party defendant to said causes? 
(Question 6 objected to on the ground that the record is the best 
evidence, and it is immaterial whether she appeared in person or 
by attorney, and if the idea be to vary or contradict the record 
question also objected to on that ground.) 


A. I did not. It is not true. 

Question 8. Where were you living in May, 1872? 

Ans. Richmond, Va. 

Question 9. Were you in the court-house of Elizabeth City county 
on the 4th day of May, 1872? 

(Objected to for the reasons previously given.) 


Ans. I was not. 

Question 10. Where were you on that day ? 

Ans. In the city of Richmond, Va. 

Question 11. Did you authorize any attorney to make any such 
motion or any other motion for you on that day or any cther day 
in these causes ? 

(Same objection.) 


Ans. I did not. 

Question 12. Is the recital contained in said decree, in so far as it 
undertakes to make you a party to said causes by appearing in per-. 
son or by attorney, without foundation and utterly false ? 

(Same objection, because it is an effort to contradict the record.) 


Ans. It is. 

Question 13. Was any order, notice, writ, process, or paper of any 
kind or description served upon you suggesting the death of your 
father, Parker West, and commanding you to show why the said 
suits should not be revived and proceed against you and his other 
heirs ? 

(Objected to because immaterial.) 


Ans. There was not. 
184 Question 14. Did you learn that there was such a decree as 
that of May 4, 1872, until you had employed the present 
counsel to examine into these papers for you ? 

(Objected to because it appears on said record itself that the wit- 
ness was a party to the suit, and in legal contemplation knew of — 
was bound by all the proceedings in the cause, and it is therefore 
immaterial.) 

Ans. I did not. 


(It is here agreed between counsel for the plaintiffs and defend- 
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ants, in order to save time, that the counsel fur plaintiffs or counsel 
for the defendants may at the hearing raise any and all objections 
to questions hereafter asked the witness and her answers as fully as 
if the objections were taken at the time of such questions and an- 
swers and noted in the deposition.) 


Question 15. Thesame decree, May 4, 1872, recites that J. M. Peek 
was allowed to draw upon the fund for $200.00, being the amount 
allowed by the heirs of Parker West, as appears by written consent 
of counsel, for extra services rendered, &c. Is it true that any at- 
torney was authorized to make any such agreement or sign any 
such paper for you? 

Ans. No, sir. 

Question 16. Have you ever seen the paper referred to? 

Ans. I have not. 

Question 17. Have you, through your counsel and the clerk, made 
diligent search for said paper? 

Ans. I have not. This is the first that I heard of it. 

Question 18. The answer of defendants alleges that C. K. Mal- 
lory represented you and your sisters at the time of the rendition of 
the decree of May 4, 1872; that he appeared for you and then con- 
tinued thereafter to represent you till his death occurred, in 1875. 
Is this true or false ? 

Ans. If he acted that way it was without any authority. I did 
not so authorize him. 

Question 19. He never told you or pretended to you that he evér 
did so, did he? 

Ans. No, sir. 

Question 20. Have you ever received any money from these suits ? 

Ans. I have not. 

Question 21. The report of Special Commissioner Peek (of April 
23, 1880) states that he drew upon the fund for the credit of the 
consolidated causes of the Marine Bank of Norfolk, Va., for $294 

in favor of Elizabeth R. West, $294 in favor of Mary E. 
185 Marrow, and $294 in favor of Missouri Smith. Is it not true 
that the parties refused to receive these checks? 

Ans. Yes, sir; it is true. 

Question 22. I understand you, then, to say that you have refused 
to accept any of the money proceeds of the sale of land referred to. 
Am I right? 

Ans. Yes; I have refused — receive them. 

Question 23. Why have you refused to receive them? 

Ans. Because I found out from the decree of the circuit court that 
my rights had been taken from me. 

Question 24. When did you first learn of the decree of the Su- 
preme Court of the United States in the case of Wallach vs. Van 
Riswick ? 

Ans. In 1876. 

Question 25. Did you after that always claim title to the land, and 
was not that claim generally known in this community ? 

Ans. I have always claimed the title to this land, and I think it 
was. I know it was, because I made no secret of it. 
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Question 26. Did you not in fact afterwards with the other heirs 
make sale to Mr. Huntington of your interest in a part of this con- 
fiscated property ? 

Ans. | did. 

Question 27. Was your claim and right to this property frequently 
discussed and generally known in this community ? 

Ans. It was. 

Question 28. Are you now willing and ready to surrender and 
yield all of your interests in the proceeds of the sale of this land if 
the purchasers or those in possession will give you up the land? 

Ans. Yes; so far as they are out. I do not want them to lose any- 
thing. 


Counsel for the defendants, not waiving any of their objections 
heretofore taken or the right to any other objections, proceed to 
cross-examine the witness as follows: 


Question 1. You have said that in 1872 you resided in the city of 
Richmond. Where did your brother, Mr. Geo. B. West, reside at 
that time and since? 

Ans. Newport News, Va.; the same place where he now resides. 

Question 2. How often was it your custom to see him? 

Ans. About once a year. 

Question 3. Did he not come to Richmond more frequently than 
once a year? 

Ans. No, sir. 
186 Question 4. How often were you in the habit of visiting 
Newport News? 

Ans. About once a year. 

Question 5. At what seasons of the year, and how long did you 
generally remain ? 

Ans. I generally came down in August and remained three or 
four weeks. 

Question 6. When you came to Newport News was it not to visit 
your brother, Mr. Geo. B. West ? 

Ans. It was. 

Question 7. Who lived with him? 

Ans. My two sisters, Mrs. Smith and Miss West. 

Question 8. How often did your sisters visit you in Richmond? 

Ans. Very seldom they visited me. 

Question ¥. Did you correspond with each other? 

Ans. Yes, sir; we did. 

Question 10. Did you correspond frequently or not? 

Ans. Sometimes we did frequently, but not regularly. 

Question 11. Was the sale of the Newport News lands the subject 
of conversation when you visited each other? 

Ans. Sometimes it was. 

Question 12. Did you not know that these lands had been sold to 
various parties ? 

Ans. From hearsay I did. 

Question 13. From whom did you hear it? 
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Ans. I don’t remember any particular person; I heard it in a 
general way. 

Question 14. Did you not know thatall of the West farms or New- 
port News lands had been sold, and when did you first hear of it? 

Ans. I could not tell e ‘xactly when I first he ard of its being sold. 

Question 15. Did not your father in his lifetime sell a part of these 
lands? 

Ans. He did. 

(Juestion 16. Was not the remainder sold soon after his death ? 

Ans. I suppose so, but I don’t know how soon. 

Question 17. When did you first make enquiry and of whom in 
regard to it—the sales of these lands’ 

Ans. I don’t know that I ever made any enquiry. 

Question 18. Were you ever informed how these lands were sold ? 

Ans. Never. 

Question 19. Well, how is it that you permitted lands to be 
1S7 sold that you claim to be owner in and make no in \quiries in 
regard to it? 

Ans. I did not know anything about it until it was all done. 

(Juestion. 20. Were you ever in possi ssion of these lands which 
you are now claiming ? 

Ans. No, sir: my father was in possession of them. I claimed 
them as his heir. 

Question 21. Why did you not take possession as his heir after 
his death ? 

Ans. Because they were in the hands of commissioners, and they 
held on to them. 

Question 22. What commissioners? 

Ans. Mr. Tabb, Mr. Peek, and Mr. Mallory 

Question 23. Who made them commissioners” 

Ans. Made commissioners by order of court, I suppose. 

(Juestion 24. Then you knew the court was selling these lands? 

Ans. I did not know it was selling them, or what it was doing 
with them. 

Question 25. 

I knew my father had given his consent to place it in the hands 
of commissioners before his death. 

Question 26. Do you know to what commissioner your father 
pave his consent ? 

Ans. I do not. 

Question 27. What lawyer or attorney did your father generally 
consult about his business matters ? 

Ans. Mr. Mallory, generally. 

Question 28. Was not Mr. Mallory his counsel in all cases so far 
as you know, and was not their relations very intimate ? 
Ans. I think thev were. 
(Question 29. Did you ever say anything to the commissioners in 


regard to these lands? 
Ans. Never. 
Question 30. Do you know why these lands were sold ? 
Ans. I suppose they were sold to pay the debts. 


158 WILLIAM P. MARROW ET AL. VS. 


Question 31. Was it not your father’s wish that they should be 
sold for this purpose ? 

Ans. It was. 

Question 32. Do you know when the suit was instituted, how 
long before your father’s death, in which these lands were sold ? 

Ans. I don’t know when or how long it was. 

Question 33. Was it not instituted in your father’s lifetime? 

Ans. I suppose so; I don’t know. 

Question 34. Did you not know in your father’s lifetime that he 

was heavily involved, chiefly as security for other people, and 
188 that this suit was instituted to sell these lands to pay his 
debts? 

Ans. I did. 

Question 35. Why was it that you did not raise some objection to 
the sale of these lands before this, knowing that other people had 
purchased them and were in possession of them ? 

Ans. We were not able to employ counsel to see into — before. 

Question 36. Why did you not say something to the commission- 
ers about it? 

Ans. Well, I did not have any particular reason; I thought they 
would do what was right. 

Question 37. What is your claim to this land based upon? 

Ans. As an heir to my father I had a right to it after his death. 

Question 38. Did you not know that the land which came to the 
child from the father was responsible for the liabilities of the 
father ? 

(This question specially objected to because, as applied to this case, 
it is not true as a question of law, and it is merely asking the wit- 
ness’ opinion as to the question of law.) 


Ans. I did. 


Re-examination: 


Question 1. Have you any information concerning why these old 
suits were instituted, except from hearsay ? 

Ans. Yes, sir. 

Question 2. What other information have you? 

Ans. I heard from my father of the suits being brought. 


And further this deponent sayeth not. 
, MARY E. MARROW. 


Mrs. Missourr P. Smit, one of the plaintiffs in this suit anda 
witness for the plaintiffs, testifies as follows: 

Defendants object and except to the competancy of the witness 
on the following grounds: 

1. Because Charles K. Mallory, who was one of the original par- 
ties to the contract or other transaction which is the subject of the 
investigation, is dead. 

2. Because of the incompetancy of Mrs. Mary E. Marrow, — the par- 
ties to this suit. 
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+. Because of the death of Miss Elizabeth R. West. 

4. Because Jos. B. Brinkley is dead, which fact defendants offer to 
prove, if necessary. 

5. For other apparent reasons. 
189 Plaintiffs, by counsel, replying, deny that Charles K. Mal- 
lory was one of the parties to the original contract or subject- 
matter of investigation. 

2. That the records show that he was the attorney and counsellor 
who instituted and conducted the original suit of Jos. B. Brinkley, 
and represented the plaintiffs in that suit and a large number of 
other creditors against Parker West. 

3. No recovery is sought against J. B. Brinkley or his estate, and 
his debts have been fully paid and satisfied. 

Question 1. Please state your age and residence and name. 

Ans. Missouri P. Smith; Newport News; 39 years old. 

Question 2. Are you one of the heirs of Parker West ? 

Ans. Yes, sir. 

Question 3. Who are the other heirs ? 

Ans. Mrs. M. E. Marrowand Mr. G. B. West. 

(Juestion 4. When did your father, Mr. Parker West, die ? 

Ans. Fourteen years ago last December. 

Question 5. When did your sister, Elizabeth West, die? 

Ans. Last October. 

(Question 6. Who are the heirs? 

Ans. Mrs. M. E. Marrow, Mr. G. B. West, and myself. 

Question 7. In 1870 suits were instituted by J. B. Brinkley and 
J. L. Peek to sell certain property of your father’s which had been 
confiscated by the Government, and other property of his in Eliza- 
beth City county. Were you ever madea party to said suits? 

(Question objected to on the grounds that the record is the best 
evidence, and if it be the purpose to contradict the record the ques- 
tion is objected to on that ground also.) 

Ans. No, sir. 

Question 8. Was any process of any kind ever served on you to 
appear in said suits? 

(Same objection, and also because immaterial.) 

Ans. No, sir. 

Question 9. Did you at any time employ counsel to defend or pro- 
tect your interests In said suits ? 

(Same objection.) 


Ans. No, sir. 

190 Question 10. On the 4th of May, 1872, a decree was en- 

tered in said causes, which I will now read to you. (Here 
counsel read to witness a decree reciting that you and the other 
heirs of Parker West were made parties to said causes on their own 
motion.) Is it true that you appeared in person, either by yourself 
or with your sisters and their husbands at the same time, and made 
# motion to become parties to said causes? 
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(Question objecied to on the ground that the record is the best 
evidence and it is immaterial how she appeared, and if the object 
be to vary or contradict the records, question objected to on that 
ground also.) 


Ans. No, sir. 

Question 11. Where were you residing at that time? 

Ans. At Newport News, with my brother. 

Question 12. Were you in the court-house of Elizabeth City on 
that day ? | 


(Objected to for the reason previously given.) 


Ans. No, sir; I never was in any court-house until last Decem- 
ber, when the ejectment suit was tried. 

Question 13. Did you authorize any attorney to make any such 
motion, or any other motion, for you on that day, or any other day, 
in these causes ? 


(Same objection.) 


Ans. No, sir. 

Question 14. Is the recital therein contained, in so far as it under- 
takes to make you a party to said causes by appearing in person or 
by attorney, without foundation and utterly false ? 

(Same objection, because it is an effort to contradict the record.) 


Ans. Yes, sir. 

Question 15. Was there any order, process, notice, or paper of any 
kind served upon you suggesting the death of your father, Parker 
West, and commanding you to show cause why the said suits should 
not be revived against you and the other heirs? 


(Objected to because immaterial and the record is the best evi- 
dence.) 
Ans. No, sir; there was not. 
191 Question 16. The same decree recites that Mr. Peek was 
authorized to check for $200, being amount allowed by the 
heirs of Parker West, as appears by written consent of counsel, ec. 
Is it true that any attorney was ever authorized to sign any such 
paper for you or to make any such agreement ? 


(Objected to because it is an effort to contradict the records.) 


Ans. No, sir; never authorized any one. 

Question 17. Have you ever seen that paper ? 

Ans. No, sir. 

Question 18. Did you know anything about these recitals referred 
to in the decree of May 4th, 1872, attempting to make you a party 
to said causes until your attention was called to it after you had 
employed your present counsel ? 


(Objected to for reasons previously given.) 


Ans. No, sir. 
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Question 19. The answer of the defendants alleges that C. K. Mal- 
lory represented you and your sisters at that time; that he appeared 
for you and them, and continued to represent you until his death, 
which occurred in 1875. Did you ever employ Mr. Mallory to so 
represent you? 

(Same objection continues to be made.) 


Ans. I did not. 

Question 20. You have no reason to believe that he ever intended 
to represent you? 

Ans. No, I have not. 

Question 21. Did Mr. Mallory ever at any time, by word, act, or 
deed, do anything that led you to infer that he represented you? 


(Same objections.) 


Ans. He never did. 

Question 22. Have you ever received any money from the pro- 
ceeds of the sales of these lands? 

(Same objections.) 


Ans. I never have. 

Question 23. What about a check of $294, which Commissioner 
Peek states in his report was drawn in your favor? 

(Same. objections.) 


192 Ans. We returned one check. I suppose that is the one. 
My brother knows better. 

Question 24. Have you always refused to accept payment of any- 
thing from the sales of the lands, claiming title to lands themselves? 

(Same objections.) 

Ans. I have. 

Question 25. When did you first learn of the decision of the Su- 
preme Court in the ease of Wallach vs. Van Riswick ? 

(Same objections.) 

Ans. When it was decided, in 1876. 

Question 26. Was not the rights of heirs and others in cenfiscated 
property a subject of frequeant conversation after that decision ? 

(Same objections.) 

Ans. Yes, sir. 

Question 27. Did you not always after that set up your claim to 
this land as one of the heirs of Parker West, and was not that claim 
generally known in this community ? 

(Objected to for irrelevancy and other reasons.) 

Ans. Yes, sir. 

Question 28. Did not C. P. Huntington purchase from you and the 
other heirs your interests in a part of this confiscated property ? 

(Objected to as irrelevant.) 
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Ans. Yes, sir. 

Question 29. Are you willing and do you not offer to surrender your 
interest in the proceeds of the sales of these lands upon the parties 
releasing their title to the same or all claim they may have on it? 


(Objected to as irrelevant.) 


Ans. Yes, sir; I do not want them to lose anything. 


Cross-examination of Missourr SMITH: 


195 Counsel for defendants, not waiving any of the exceptions 
heretofore taken, either as to the competency of the witness 

or otherwise, proceeds to cross-exaiuine the witness : 

1 Ques. How old was your father at the time of his death ? 

Ans. Sixty-nine years old. 

2 Ques. Did you know anything in regard to certain suits insti- 
tuted in your father’s lifetime against him for the sale of his lands? 

Ans. No, sir. 

3 Ques. How long have you been living at Newport’s News? 

Ans. Fourteen vears last’March. 

4 Ques. With whom? 

Ans. My brother, G. B. West. 

5 Ques. Where did your sister Elizabeth reside ? 

Ans. With my brother, G. B. West. 

6 Ques. Was she younger or older than yourself ? 

Ans. Older. 

7 Ques. Upon what is your claim to this land now in controversy 
based ? 

Ans. Confiscation. 

8 Ques. Why have you not made this claim before? 

Ans. Did not know I had a right until ’76, when that case was 
decided in Washington. 

9 Ques. Then you never knew that you had any claim until 1876, 
I understand you to say? 

Ans. No, sir; I did not know I had any. 

10 Question. Did you not know in 1876 and before that time that 
these lands had been sold and purchased by certain pormers 

Ans. Yes, sir; I heard so, at least. 

11 Question. Who sold these lands to their purchasers? 

Ans. Commissioners. 

12 Question. Who were the commissioners that sold ee 

Ans. Mr. Tabb, Mr. Mallory, and Mr. Peek. 

13 Question. Where did the commissiuvners get authority to sell 
the land from ? 


(Question objected to.) 


Ans. I reckon the court appointed them. 

14 Question. Did you know Mr. Mallory ? 

Ans. Yes, sir. 

15 Question. What was his relation to your father ? 
Ans. His lawyer. 
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16 Question. Did you not know before 1876 that these lands had 
been purchased from the commissioner ? 
Ans. Yes, sir; I heard so; I did not know it. 
17 Question. Did you not know that your father was heavily 
194 involved, chiefly as security for others, and that it was neces- 
sary to sell certain of these lands to pay these liabilities, and 
were not some of them sold in his lifetime? 
(Question objected to as immaterial and irrelevant.) 


Ans. I know he was in debt, chiefly as security for others. I think 
brother bought his before his death. 

1S Question. From whom did your brother buy his? 

Ans. Commissioners, I think. 

19 Question. Why were these lands sold ? 

(Question objected to as irrelevant and immaterial.) 


Ans. —— pay his debts, I reckon; I do not know anything about 
the business. 

20 Question. Did you ever make any enquiry as to the sale of 
these lands ? 

Ans. No, sir. 

21 Question. Did you ever notify any of the purchasers that you 
claimed any interest in these lands? 

Ans. I never saw any of them to notify them. I never did noé 
notify them. They all knew we were going to try to get it back 
after ‘76. 

22 Question. What reason have you for saying they knew you 
were going to try to get it back after 1876? 

Ans. Whenever I heard that they had bought it I always said 
publicly that we were going to trv to get it back. 

23 Question. Did not many of the purchasers reside within six 
or seven miles of Newport News and nearer, and why did you not 
go to them and tell them of your claim? 

Ans. I do not know where they all reside. I did not have an 
opportunity of telling them. My health would not justify my going 
out, 

24 Question. Did you not know a number of these purchasers and 
where they resided ? 

(Question objectec to as irrelevant and immaterial, and because 
the purchasers knew as much about the title to this property as the 
witness.) 

Ans. I knew where some resided; I did not know where all. 

25 Question. Did you ever say a word to any one of them in re- 
gard to your claim ? 

(Same objection as above.) 

195 Ans. I don’t think I ever saw any of the purchasers of the 
land after they bought it. 

26 Que-tion. Could you not have communicated to some of these 
purchasers, either by letter or otherwise? 
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(Same objection.) 


Ans. I could have done so. 

27 Question. Do uot a number of these purchasers reside in 
Hampton ? 

Ans. I do not know who all the purchasers were; some of them 
resided in Hampton. 

28 Question. Since your residence at Newport News was it not 
your custom to visit Hampton frequently ? 

Ans. No, sir; very seldom. 

29 Question. How often, as a general thing? 

Ans. Sometimes not once a year. 

30 Question. Did not your brother, with whom you have resided 
during the last fourteen years, frequently visit Hampton ? 

Ans. Yes, sir. 

31 Question. Was not the sale of these lands a matter of frequent 
discussion between yourself, your sister, and your brother? 

Ans. No, sir. 

32 Question. Can you say, of your own knowledge, that any one 
of these purchasers ever heard of these claims you said you pub- 
licly made? 

Ans. I thing they have; Mr. Groome has, I am almost sure. 

34 Question. Same question is again repeated. 

Ans. I cannot. 

35 Question. Did you not know it was your father’s wish that the 
Newport’s News land should be sold to pay the liabilities for which 
he was responsible? 


(Objected to as immaterial and irrelavent.) 


Ans. I never heard him say so. 

36 Question. When was it that you first knew that any of these 
lands were sold? . 

Ans. I think brother's was the first; I knew when he bought it: 
I heard before he came back to the county, in March, 1872, that he 
purchased it. 

37 Question. Were you not acquainted with all the commissioners 
of sale—Peek, Mallory, and Tabb? Did you ever say anything to 
either of them — regard to your claim to these lands? ‘ 

Ans. I was acquainted with all three, but I never said anything 
to them about it. : 


196 Redirect examination by counsel for plaintiffs : 


1 Ques. Where did you reside in 1870 and 1871? 

Ans. King and Queen county, Va. 

2 Ques. Do you know whether the lands in controversy were sold 
at public auction or private sale? : 

Ans. I do not. 

3 Ques. Do you know anything at all about the sale of these lands 
except what you have heard from others ? 

Ans. No, sir. 
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4 Question. Do you even know who were the purchasers of this 
property except from hearsay ? 
Ans. No, sir. 


And further this deponent saith not. 


M. P. SMITH. 


GEORGE Bb. West, one of the plaintiffs in this case, being duly sworn, 
deposeth and saith as follows: 


The defendants object and except to the competency of the wit- 
ness on the following grounds: 

Ist. Because Charles K. Mallory, who was one of the original par- 
ties to the contract or other transaction which is the subject of in- 
vestigation, is dead. 

2d. Because of the incompetency of Mrs. Mary E. Marrow, one of 
the parties to this suit. 

od. Because of the death of Miss Elizabeth R. West. 

4th. Because Joseph 6. Brinkley is dead, which fact defendants 
otter to prove, if necessary. 

oth. For other apparent reasons. 

Counsel for plaintiffs makes the same reply to these objections as 
are heretofore made when Mrs. Missouri P. Smith was examined. 


1 Ques. Please state your age, residence, and occupation. 

Ans. Forty-seven; Newport News; merchant. 

2 Ques. In 1870 to August rules a chancery suit was instituted by 
Joseph b. Brinkiey against Parker West and others, and another 
suit by Jno. L. Peek against West and others, the object of which 
was to sell certain real estate of your fathers and certain interest of 
his in confiscated property in Elizabeth City county. Were you 
ever served with any summons in the said suits to appear and de- 
fend your interest as one of the heirs of Parker West? 


(Question objected to on the grounds that the record is the 
197 best evidence; that the evidence sought to be elicited is im- 
material, and if it be the purpose of the question to contra- 

dict the record it is objected to on that ground also.) 


(Plaintiffs’ counsel states that the record was not disclosed in the 
service of the summons.) 


Ans. I was not. 

3 Ques. On the 4th day of May, 1872, a decree was entered in the 
said causes reciting that you and others, the heirs of Parker West, 
on their motion, were made parties to the said suits and asked leave 
to file your answer. Is it true that you appeared in person, either 
by yourself or with your sisters and their husbands, at that time, 
and made a motion to become parties defendant to said causes and 
to file your answer? 

(Question objected to on the ground that the record is the best 
evidence, and it is immaterial how he appeared, and if the object be 
to vary or contradict the records objected to on that ground aiso.) 
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Ans. It is not true. 

4 Ques. Did yon authorize any attorney to make any such mo- 
tion or any other motion for you on that day or any other day in 
these causes ? 

(Question objected to on the ground that the record is the best 
evidence, and if the object be to vary or contradict the reeord ob- 
jected to on that ground also.) 


Ans. I did not. 

5 Ques. Is the recital therein contained,in so far as it undertakes 
to make you a party to said causes by appearing in person or by 
attorney, without foundation and utterly false ? 

(Objected to because it is an effort to contradict the record.) 


Ans. It is. 

6 Ques. Was any order, notice, writ, process, or paper of any kind 
or description served upon you suggesting the death of your father 
and commanding you to show cause why the said suits should not 
be revived and proceeded in against you and his other heirs? 


(Objected to as immaterial and because the record is the best evi- 
dence. ) 
Ans. I think not; I have no recollection that there was. 
198 7 Ques. When did vou first learn that such an order as 
that of May 4th, 1872, had been entered ? 


(Objected to for reasons previously given.) 


Ans. Last year—1885. 

8 Ques. Did you authorize any attorney to sign any paper or 
make any agreement for you allowing Geo. M. Peek, Esq., $200 for 
extra services in said causes ? 

(Objected to because it is an effort to contradict the record.) 


Ans. I did not. 

9 Ques. Did you have any knowledge of any such paper until 
your attention was called to it by your present counsel in 1855? 

(Objected to because immaterial and for other reasons previously 
given.) 

Ans. I did not. 

10 Ques. The answer of the defendants alleges that C. Kk. Mallory 
represented you and your sister at the time of the rendition of the 
decree, May 4, 1872,and that he appeared for you and them and 
continued thereafter to represent you till his death, in 1875. Did 
you employ Mr. Mallory to represent you ? 

(Objected to for reasons previously given.) 


Ans. I did not. I saw Mr. Mallory quite often between ’72 and 
his death, and he never told me he so represented us. 

11 Ques. Did you ever pay him any fee, or did he ever make de- 
mand on you for such services ? 
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(Objected to as immaterial and for other reasons previously 
given.) 

Ans. I never paid him, nor did he ever make such demands. 

12 Ques. When did you employ counsel to look into the interest 
of yourself and sister in this confiscated property ? 

Ans. In 1881. On account of their representing some other party 
we dropped the suit. I employed the present counsel last year. 

15 Ques. The report of Mr. Peek, one of the commissioners 
(repot 23d, 1880), stated that he drew upon the fund to the credit 
of consolidated causes in the Marine Bank of Norfolk, Va., for $294 
in favor of each of your sisters. Is it true that the parties refused 
to receive their checks ? * 

(Objected to because immaterial and for other reasons.) 


199 Ans. It is true. 
14 Ques. Explain what became of the checks. 

Ans. I dropped them on the road whilst bringing them to return 
them to Mr. Peek. 

15 Ques. Did you notify Mr. Peek to stop payment at bank of 
those checks ? 

(Objected to because immaterial and for other reasons.) 

Ans. Yes, as soon as I got to Hampton. 

16 Ques. Have the heirs ever received any money from the special 
commissioners from the proceeds of the sale of these lands ? 

Ans. Not to my knowledge. 

17 Ques. Have they not always refused to receive payment, claim- 
ing title to the land itself? 

Ans. Allexcept myself. I purchased from the commissioners, and 
in that way I have received what was due me from the estate. 

18 Ques. When did you first learn of the decision of the case of 
Wallach vs. Van Riswick ? 

Ans. I think it was in 1876. 

19 Ques. Is there money enough on deposit to pay back the pur- 
chasers of this real estate their purchase-money, with interest ? 

(Objected to because immaterial.) 

Ans. There is. 

20 Ques. Have you offered to pay them back their purchase- 
money, with interest, if they would surrender the land ? 

(Objected to because immaterial.) 

Ans. I have. 

21 Ques. Are you still willing to do this, and do you now make 
the same offer? 

(Objected to because immaterial.) 

Ans. I am willing and do make the same offer. 

22 Ques. Was there a great deal of property confiscated in Eliza- 
beth City county ? 

(Objected to because immaterial.) 
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Ans. Right much. 
200 23 Ques. After the decision, in ’76, of the Supreme Court in 
Wolloch vs. Van Riswick was the question of rights of parties 
in confiscated property, heirs and others, is subject of frequent con- 
versation in this county ? 


(Objected to as irrelevant and immaterial.) 


Ans. It was. 

24 Ques. After that decision was not the right and claim of the 
West heirs to this property frequently discussed and generally known 
in this section ? 

(Objected to — immaterial and irrelevant.) 


Ans. Yes; it was so much so that in 1880, when Mr. Huntington 
was talking of locating the terminus of the C. and O. railroad, his 
lawyers approached us to purchase our right. 

25 Ques. Did the heirs of Parker West make any sale of their 
right in this confiscated property to C. P. Huntington ? 

(Objected to as immaterial and irrelevant.) 

Ans. In part of it. 

(The deed for this purchese will be filed, if not already filed with 
the bill, with these depositions.) 

(Introduction of this paper objected — as immaterial and irrele- 
vant.) 

26 Ques. Was this purchase generally known to almost everybody 
in this community and vicinity of Newport’s News? 


(Same objection.) 


Ans. I suppose it was; there was a good deal of talk about it. 

27 Ques. Did not C. P. Huntington, when he purchased from those 
who held title through special commissioners, keep back a part of 
the purchase-money to await the decision of the court or the rights 
of the West heirs to this property ? 

(Same objection.) 


Ans. I have heard so; I do not know. 
28 Ques. Did you have an agreement with Mr. Huntington that 
he should protect these purchasers? 


(Same objection.) 


201 Ans. I did. He was to pay them $150 per acre, which was 
sufficient to pay the purchase-money and interest. When we 
sold — Mr. Huatington we were afraid that, having our right, he 
would not pay the purchasers anything, and this was to protect 
them. 
28 Ques. Did you have the agreement reduced to writing ? 


(Same objection.) 
Ans. We did. 
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; 


29 Ques. Will you please produce it ‘ 
(Same objection.) 


Ans. Witness here produces original agreement. By consent of 
counsel and at request of plaintiffs’ counsel a copy is filed in place 
of original, Ex. “A,” the defendants, however, not waiving their 
objection to the admissibility of this evidence on the grounds stated, 
that it is immaterial and irrelevant. 

30 Ques. Did you give to C. P. Huntington ten acres of land toin- 
duce him to bring the railroad to this point? 


(Same objection.) 


Ans. I gave him ten acres of land; I thought it might be some 
inducement. 

ol (ues. Have the tother heirs of Parker West released to you 
any claim that they may have upon the property you purchased 
from the special commissioners ? 

(Same objection.) 


Ans. They have. 

oe (ues. Have you not, since you became aware of your rights 
In the property, in 1876, claimed title to the land itself, and have 
you since that time done any act, to your knowledge, to waive such 
night? 

(Objected to.) 


Ans. I really did not know I had any right. I thought that by 
my action in purchasing from the commissioners that I had lost my 
right. I purchased in 76, | think. I purchased from Dr. Hope 5 
acres of land, and I thought that this purchase and the purchase from 
the commissioners would invalidate my rights. 

33 Ques. If the views now entertained be correct, that the real 

estate of your father which was confiscated descended to his 
202 ~—heirs, were-you not as a purchaser from the commissioners 

buying your own property or that in which you had a large 
interest ? 

(Objected to as irrelevant and immaterial and calling for an 
opinion from the witness.) 

Ans. Yes, sir. 

34 Ques. Have you done any act of any kind to waive your 
right to claim the land itself, except being a purchaser of some 
of it? 

(Same objection.) 

Ans. I think not. 

35 Ques. Were vou not ignorant of your rights in this property 
at the time of purchasing it from the commissioners? 


(Same objection.) 


Ans. Yes, sir; I purchased twelve acres from father in 71. Be- 
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fore that was satisfied, the commissioners allowed me to purchase 
three more acres along said land that I had purchased. I am in 
possession of 15 acres, but cannot say that I ever received a deed 
from the commissioners, but I suppose it was ratified by the court. 
I do not know of my own knowledge, however. Had the decision 
of Wallach vs. Van Riswick been prior to 1871 I never should have 
purchased from the commissioners. 

36 Ques. When did you take possession of the 12 acres of land 
that you purchased from your father ? 

Ans. Jan’y, 1872. . 

37 Ques. Were you at that time negotiating to purchase the in- 


+ 


terest of Bowen and Alexander ? 
(Question objected to as immaterial.) 


Ans. I was, prior to my father’s death, in Dec’r, 1871. I suppose 
that in Jan’y, 1872, after the death of my father, Bowen and Alex- 
ander had no right in this property. 

38 Ques. Have the commissioners ever rendered you any state- 
ment showing what amount was due to you or by you in the lands 
which you purchased ? 

(Objected to as immaterial.) 


Ans. They have not. 
39 Ques. Have you ever had any final settlement with them ? 
(Objected to as immaterial.) 

203 Ans. I have not. 

40 Ques. In the answer to the 12th question you state you first 
employed counsel in 1881 to look into the interest of yourself and 
sisters 1n these suits, and that a suit was commenced and afterwards 
dismissed. Look at the paper now shown you and state if this is 
the suit to which you refer. 

(Objected to as immaterial.) 


Ans. It is Exhibit “ B” (subppcena in chancery herewith filed). 

41 Ques. In the answer to the same question you state you em- 
ployed your present counsel last year. Please refresh your memory 
as to that particular matter and state if Miss Lizzie West, your 
sister, was not in consultation with present counsel several years 
ago. 

(Objected to as immaterial.) 


Ans. She was, I think, in 1882 or ’3; I am not sure which, how- 
ever. 

42 Ques. After the decision of Wallach vs. Van Riswick were you 
present on any occasion with your sister, Miss Lizzie West, and Mr 
Peek when the claim of the West heirs was discussed? And, if yea. 
state what was said. : 

(Objected to as immaterial.) 


Ans. I was present at the house of Mrs. Stores, in Hampton, when 
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the matter was talked about, and we said that under the decision 
that the confiscated property would revert to us; that the creditors 
would have no claim upon that property, when Mr. Peek stated that 
we had lost our right by having been made parties toa suit. We 
there denied the fact that we had ever been made parties to any sult 
to invalidate our elaim. 

43 Ques. Your sister Lizzie lived with you? 

Ans. Yes. 

44 Ques. Did she always deny having been made party to these 
suits under which this land was claimed to have been sold? 


(Objected to because immaterial.) 


Ans. She did. 

45 Ques. Did she always repudiate having employed any attorney 
to represent her in said suits? 

(Objected to because immaterial.) 


204 Ans. She did. 
16 Q. Do you know the fact that she was not in the C. H. 
' Elizabeth City county in person on May 4th, 1872? 


(Objected to as immaterial.) 


Ans. I am sure she was not there in person 
47 Ques. You spoke of giving 10 acres of land to C. P. Hunting- 
ton; was that conveyed to him in the deed of 1880? 


(Objected to as immaterial.) 


Ans. It was. It was in the deed conveying our interest in the 
confiscated property. Ten acres of the twenty T own was excepted. 
Under our original agreement Mr. Huntington was not to condemn 
any of my land.and havi ing tried tocondemn them, I would not have 
given him a deed for the ten acres, believing that he had forfeited 
his contract, had not the 10 acres been incorporated in the other 
deed. 

48 Ques. Have there been any improvements been made in the 
property in controversy ? 

(Objected to as immaterial.) 

Ans. None. 


Counsel for defendants, not waiving their exceptions either as 
to the competency of the witness or or to any question or answer 
heretofore taken, proceeds to cross-examine the witness : 

1 Ques. You have stated that you purchased 12 acres of Newport 
News land. State all the facts and circumstances — regard to your 
said purchase. 

Ans. In 1871 I was living in Richmond and my father with me, 
and, finding him dissatis fied up there, I concluded to return to E liza- 
beth C ity county, if I could purchase of the Newport News land, my 
father owing me a bond of $1,000, bequeathed by Mrs. Watson. I 
purchased from him 12 acres of land for $100 per acre, thinking 


172 WILLIAM P. MARROW ET AL. VS. 


that I could purchase the confiscated right from Alexander and 
Bowen in this 12 acres, and thereby have a home at Newport News 
for himself and me. 

2 Ques. How was the settlement of this bond you speak of to be 
made? 

Ans. By the purchase of this land. 

8 Ques. Did not the contract for the purchase of this land require 
that the payment for it should be made through the court? 

Ans. I don’t remember. 

4 Ques. Did not the contract require that the sale of these 
205 12 acres to you be ratified by the court in these consolidated 
causes and the proceeds of sale distributed by the order of 

the court in said causes? 

Ans. It may have, but I don’t remember. 

5 Ques. Have you a copy of that contract? 

Ans. I have not; I don’t think I have. 

6 Ques. If you can find the original contract, or an authenticated 
copy from the records of Elizabeth City county, you will file the 
same herewith as a part of your deposition ; otherwise the defendants 
reserve the right to do so. 

Ans. [ will. 

7 Ques. Had not your father resided at or near Newport News 
since the war? 

Ans. Yes, at N. News. 

8 Ques. What was the condition of his health a year or two before 
his death ? 

Ans. Fair health for an old man. 

9 Ques. Were you personally acquainted with the late Chas. K. 
Mallory, and what were the relations between him and your father? 

Ans. I was acquainted with him; he wasa friend and usually his 
lawyer. 

10 Ques. Did your father not always consult him in regard to his 
legal matters, holding him in high esteem as to his judgment, 
capacity, and fidelity ? 


(Objected to as irrelevant and immaterial; 2d, because in these 
cases it appears by record that C. K. Mallory instituted and _ prose- 
cuted the original suit for the sale of the lands in question, repre- 
senting a large number of creditors of Parker West.) 


Ans. He held him in high esteem. I do not know that he always 
consulted him; I know he did quite often. 

11 Ques. Did he not consult him in regard to the sale of Newport 
News land? 


(Objected to for reasons assigned to the former question.) 


Ans. I think not. 

12 Ques. Was it not your father’s wish that the Newport News 
land should be sold to meet his liabilities in preference to his other 
lands, there being considerable demand for them ? 
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(Objected to as irrelevant and immaterial and in no way affecting 
the interest of the plaintiffs.) 


Ans. I think he would have preferred any other of his 
206 lands to have been sold, because he always believed it would 
be a terminus of a railroad, and, if we should receive any 
property from him, he preferred leaving us Newport News property. 
15 Ques. Did he not sell 50 acres of this land to Mr. A. J. Ford, 
of Richmond ? 
(Objected to as irrelevant and immaterial.) 
Ans. He did. 
14 Ques. Did he receive the money for it? 
(Objected to as irrelevant and immaterial.) 
Ans. He did not. 
15 Ques. How was the money paid? 
(Objected to as irrelevant and immaterial.) 
Ans. Ido not know. 
16 Ques. Did you ever see the contract between your father and 
Mr. lord in regard to the purchase of this land ? 
(Objected to.) 
Ans. I did. 
17 Ques. Can you state any of its particulars? 
(Question objected to because the contract must speak for itself, 
and because irrelevant and immaterial.) 
Ans. Only so far as the boundary and price. 
18 Ques. To whom was the money paid ” 
(Objected to as being irrelevant and immaterial.) 
Ans. I don’t know; I suppose to the commissioners. 


19 Ques. Were not these suits for the sale of these lands pending 
at the time vou and Mr. Ford made your purchases‘ 


(Objected to as being immaterial and irrelevant.) 
Ans. I think they were pending. 
20 Ques. What makes you think so? 
(Objected to as immaterial and irrelevant.) 
Ans. I think father had notice of it 
207 21 Ques. Did you not discuss with vour father the matter 
of the sale of these lands by the court? 
(Objected to as irrelevant and immaterial.) 
Ans. I do not know that I ever did, except the two lots that he 


sold himseif. 
— Ques. Would his other lands at that time have sold for suffi- 


cient to meet his liabilities? 
(Objected to as irrelevant and immaterial.) 
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Ans. They would not. 

22 Ques. Do you know what the Newport News land was assessed 
at at the time of these sales? 

(Objected to as being irrelevant and immaterial.) 

Ans. I do not. I think it was $50 per acre. | 

23 Ques. What was the value of these lands for agricultural pur- 
poses ? 

(Objected to as being immaterial and irrelevant.) 


Ans. I am not sufficient farmer to know. 

24 Ques. Was not $100 per acre purely a speculative price? 

Ans. I think it was, though in my purchase I did not think it a 
speculation. 

25 Ques. Was not the purchase of the 20 acres which you pur- 
chased the most desirable of the whole Newport News tract ? 

Ans. I do not know that it was at that time. 

26 Ques. Is it not now? 

Ans. I think it is. 

27 Ques. Why did you purchase that 20 acres in preference to any 
other? 

Ans. I purchased the first 12 acres because it had a house on it, 
and I wanted it fora home. I purchased the remainder because it 
lay alongside of my other land. 

28 Ques. You say your father owed you $1,000 which had been 
left to you by somebody. How came he to owe it to you? 

Ans. He owed it to Mrs. Watson; she held his bond for $1,000; 
she bequeathed it to me. 

29 Ques. Your father was largely indebted as principal and secur- 
ity, was he not? 

Ans. He was. 

30 Ques. You knew of this fact before his death, did you not? 

(Objected to because irrelevant and immaterial.) 


208 Ans. I did. 

31 Ques. You also knew, did you not, before his death that 
his creditors had instituted these suits to subject these lands to the 
payment of these debts ? 


(Question objected to, 1st, because the witness had already testified 
that no process was ever served upon him as one of the heirs of 
Parker West, and that he never appeared, either in person or by 
counsel, in said suits,and because ’tis irrelevant and immaterial.) 


Ans. I knew there were suits instituted for that purpose. I did 
not know that they were these particular suits. 

32 Ques. You knew also at the time, did you not, that various 
portions of these lands were being sold in these suits ? 

Ans. I did not before his death. I did not know it before I got 
back in Elizabeth City county, Jan’y, 1872. 
34 Ques. You learned it, then, as I understand you, about the 
time of your return to the county, in Jan’y, 1872? 
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(Question objected to as irrelevant and immaterial and for rea- 
sons heretofore assigned.) 


Ans. I learnt about that time that part of it was sold. 

35 Ques. And then you were pretty well informed, were you not, 
of the sales and the names of the purchasers as they occurred ? 

(Question objected to for reasons heretofore assigned and because 
irrelevant and immaterial.) 


Ans. I think it was in the summer or fall, when the survey was 
made, before I knew the names of the purchasers. I knew before 
that some sales had been made. 

36 Ques. Did you enquire who the purchasers were when you 
heard the sales had been made? 

(Objected to as irrelevant and immaterial.) 

Ans. I made no special enquiry. I may have heard the names of 
the purchasers when I heard of the sales. 

37 Ques. Why did you make no special enquiry? 

(Objected to as irrelevant and immaterial.) 

Ans. I did not think that I had any particular interest in 

209 7 thought that it would take all the land to satisfy the 

debts, and — made no difference to me who were the pur- 
chasers. 

38 Ques. Then at that time you made no claim to an interest in 
these lands? 

(Objected to, Ist, because the witness has testified heretofore tiat 
he and his sisters were ignorant of any rights in the confiscation 
until 1876, after the case of Wolloch vs. Van Riswick was decided, 
and because it it Immaterial and irrelevant.) 

Ans. I did not. 

39 Ques. Were you not personally acquainted with all the com- 
missioners of sale in said suits? 


(Objected to as irrelevant and immaterial.) 

Ans. I was. 

10 Ques. Did you not see them frequently ? 

(Objected to as irrelevant and immaterial.) 

Ans. Yes; quite often. 

41 Ques. Did you make known to them or any of them any ob- 
jection on vour part to the sale of these lands by them in these 
suits? 

(Objected to as irrelevant and immaterial.) 

Ans. I did not; till after the lands were sold I did not know that 
we had any interest In them. 

42 Ques. Then you did not make known to any of the purehasers 
of said land any such objection ? 


(Objected to as irrelevant and immaterial.) 
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Ans. I did not. 

43 Ques. You have said that you considered $100 per acre a spec- 
ulative price for these lands. Ow what was the speculation based ? 
Was it not on the expectation that the Chesapeake and Ohio rail- 
road would make its terminus there ? 

Ans. It was. 

44 Ques. And if the road had made its terminus elsewhere the 
lands would not have been worth as much as the price named, would 
they ? 

Ans. They would not unless there had been an expectation of 
another road terminating there. 

45 Ques. And was there any such expectation ? 
210 Ans. There was not at that time. 

46 Ques. Then at that time, if this road had gone elsewhere, 
you would have preferred the money the lands brought to the lands 
themselves, would you not? 


(Objected to as immaterial and irrelevant.) 


Ans. I would not. 

47 Ques. Then how do you account for your previous answers 
when you say that $100 per acre was a speculative price; that the 
lands would not have brought as much if the road had gone else- 
where, unless there was an expectation of another road making its 
termination there, and there was no such expectation ? 

(Objected to as irrelevant and immaterial.) 

Ans. Because I had and have expectations that other roads will 
terminate there. : 

48 Ques. You say you offered to refund the money to the pur- 
chasers. When did you first make this offer ? 

Aus. [ am not sure whether it was made in 1881, when the other 
suit was instituted, but we intended to make this offer. I made it 
in 1885. 

49 Ques. Was it not an assured fact at the time you first intended 
to make the offer, in 1881, as you have stated, that Newport News 
was or was to be the terminus of the road? 

Ans. It was. 

50 Ques. Why did you not make this offer before it was settled 
that the road would come to Newport News? 

(Objected to as being immaterial.) 

Ans. Because we did not have enough money to buy out all of 
the purchasers, and we did not want any of them to loose anything 
by us. 

51 Ques. But at the time referred tu these lands were worth a 
great deal more than the purchasers gave for them, were they not? 


(Objected to for irrelevancy.) 


Ans. I think they were. 
52 Ques. And if it had not been for the rise in value you would 
not have offered to restore the money and take the land, would 


you? 


— 


JOSEPH B. BRINKLEY ET AL. 177 


Ans. I would if I had have had the means. We did so as soon as 
we had the means to do so. 

53 Ques. You say you learned of your interest in these 
211 lands in 1876; why did you not proceed to recover them then 
at once? 

Ans. Had we done so the purchasers would have probably lost 
part of their purchase-money. 

54 Ques. It was, then, only out of consideration for the purchasers 
that you did not proceed ? 

Ans. That is the reason. 

53 Ques. Did you not, some time in the summer of 1880, attend 
a meeting of the owners of Newport’s News land, in which a large 
number, if not the whole number, of themm were represented in 
person, when it was proposed to sell the lands to Mr. A. B.,Green, 
the agent of Mr. Huntington? Did you intimate to any one of these 
parties present that you and your sisters proposed to make claim to 
this land ? 

Ans. I attended a meeting of the owners of the land. I don’t 
remember that it was in ’80; think in ’79 or ’80, however. I with- 
drew from the meeting because I did not propose to sell my land. 
I don’t know that I stated to any of them that we proposed to make 
claim to this land, but it was generally known, | think, that we 
did propose to make such a claim. 

56 Ques. Was any allusion made that day to any such claim ? 

Ans. Not that I know of. 

57 Ques. Why did you not say something to Mr. Green or those 
gentlemen in regard to this claim ? 

Ans. The meeting was for another purpose. I staid in there a 
very short while. 

58 Ques. What was its purpose ? 

Ans. I think it was to sell the land to Mr. Green or some agent 
for the railroad company. 

59 Ques. Did you not hear Mr. Green then and there say that if 
the railroad company or Mr. Huntington could not get all of these 
parcels they did not want any ? 

Ans. I don’t remember. I think Mr. Green did not admit that 
he had anything to do with Mr. Huntington. He may have stated 
that he thought Mr. Huntington would not come unless he got these 
lands. 

GO Ques. Do you know what price Mr. Green offered these parties 
for these lands that day ? 

Ans. I did not know that he made any offer. 

61 Ques. Was not the object of that meeting to get concerted ac- 
tion on the part of the purchasers of these lands as a body and to 
sell to the railroad or to Mr. Huntington ? 

Ans. The meeting I attended—I think that was the object. 

62 Ques. Do you not know there were several efforts made to 
get the purchasers of these lands together in conference and 
agree upon some united ac- as to the sale of these lands to the 
railroad ? 


Se 4 
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212 Ans. I only know of one effort, and that, I think, was in 
1879, at Barnes’ Hotel, in Hampton. 

63 Ques. Did you not know Mr. Green was making every effort 
to buy these lands for 8 or 10 years before they were finally pur- 
chased ? 

Ans. I did not. I knew he was buying around Newport News, 
but did not know he was making an effort to buy these lands. 

64 Ques. Mr. Green commenced purchasing lands around N. 
News in 1873. Did he not, soon after his arrival there in 1873, en- 
deavor to purchase your land ? 

Ans. Not where I live. He tried to buy the Pumpkin [all tract. 
I do not remember the year. 

65 Ques. Did he never attempt to buy your lands; if so, when did 
he open negotiations with you? Imean your 20 acres of Newport 
News land. 

Ans. He never attempted until after I had given him an option 
for one half. 

66 Ques. When was that? 

Ans. In summer of 1880, I think. 

67 Ques. Did you not know Mr. Green purchased some of Newport 
News land as far back as 1873 or 1874? 

Ans. I have an indistinct recollection of his purchasing from Mr. 
Elliott. 

68 Ques. Did you not know Mr. Green was purchasing all the 
land in that neighborhood that he possibly could? 

Ans. All except this Newport News tract; and, by his not pur- 
chasing this tract, he tried to lead us to believe he was not buying 
for railroad purposes. 

69 Ques. Did you not always believe he was buying for railroad 
purposes ? 

Ans. Yes; I so believed. 

70 Ques. I understand you to have said that you never intimated 
to anv of the commissioners of sale, all of whom you personally 
knew, nor did you suggest to any of the purchasers the claim of 
yourself and your sisters to these lands until 1885. Am I correct? 

Ans. To Mr. Peek we did on one occeasion. No legal notice was 
given, but it was talked of. We gave it to Mr. Peek in this conver- 
sation at Mr. Storer’s in 1876. 

76 Ques. Had not these lands been all purchased in 1876? 

Ans. Most of them had. I do not know that all of them had. If 
Mr. Whitehead’s had been purchased I am pretty sure all of them 
had. 

77 Ques. Now, why was it you did not go to some one of these 
purchasers and tell them of the claim of yourself and sisters? 

Ans. We thought the law gave us a certain number of 
213 ~=years to make the claim, and we kept it no secret that we 
would make such a claim. 

78 Ques. Can you say of your own personal knowledge these 
purchasers ever knew of this comtemplated claim of yourself and 
sisters ? 
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(Question objected to as irrelevant and immaterial.) 


Ans. I know that Mrs. Groome knew of it; I don’t know of any 
other. 

79 Ques. How do you know she knew of it? 

Ans. Because it had been mentioned, so she could get hold of it. 

80 Ques. How do you know that? 

Ans. I have heard her father speak of it. 

81 Ques. Then you do not know of your own personal knowledge, 
except as you have stated above? 

Ans. I do not. 

82. Ques. Do you know from whom these other parties purchased 
their lands beside yourself and Mr. Ford ? 

Ans. Ido not. I suppose from commissioners. 

83 Ques. When the commissioners gave you checks for your sisters, 
which you lost, and credited you on your bond which you had given 
them for the purchase of land from them—credited you, I mean, 
with your dividend—did you makeany objection to taking the checks 
to your sisters or to the said credit? 

Ans. I did not. I think I stated I did not think they would re- 
celve the checks. 

$4 Ques. How do you account for the fact that Mr. Huntington 
gave the purchasers from the commissioners about $300 an acre and 
only gave you and your sisters about $40 for the same land ? 

Ans. I think he intended, after buying our right, to refuse to pay 
them any more than he had agreed to pay them in our agreement 
with him. 

85 Ques. But he did not do so, did he? 

Ans. I don’t know. I suppose his contract with them forced him 
to pay before this matter was settled. 

86 Ques. Then when he entered into his contract with them he 
must have done so supposing they had title to the property and in 
ignorance of your claim, must he not? 


(Question objected to as being an opinion from the witness and 
not as eliciting any fact.) 
Ans. I don’t see wherein he was ignorant of our claim when 
214 his lawyers approached us, I think, before the contract was 
made, 
87 Ques. Do you believe that Col. Chas. Kk. Mallory would have 
practiced a fraud upon you and your sisters ? 


(Question objected to because no such charge has been made 
against Chas. K. Mallory.) 


Ans. I do not, if he was in his right mind. 

88 Ques. Upon what is your claim to these lands based? 

Ans. Upon the decision of the Supreme Court (Wallach vs. Van 
Riswick), believing that father’s creditors could not take the land 
that had been confiscated after the U. S. Government had taken 
away all his right and title. 
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Re-examined in chief: 


1 Ques. Am I right in supposing yourself, your father, and all 
your sisters, except Mrs. Smith, lived in Richmond in 1870 and 
1871? 

Ans. Mrs. Marrow — lived in Richmond since 1861. Myself, 
Sister Lizzy,and father moved to Richmond from Newport News first 
of 1871, and moved back to N. News — 1872, except my father, who 
died in Richmond in Dec’r, 1871. Mr. Smith, in years 1870 and 
1871, was living in King and Queen county. 

2 Ques. How many persons were present in the meeting you re- 
ferred to in 55 cross-question ? 

Ans. About eight or ten. Not all of these gentlemen were pur- 
chasers of the Newport News land, though I think they all had an 
interest in bringing the road to N. News. 


And further this deponeni saith not. 
GEO. B. WEST. 


Exuipit “A.” Filed with the Deposition of Geo. B. West. 


This agreement, made this the sixth day of December, A. D. 1850, 
between Collis P. Huntington, of the city, county, and State of New 
York, of the first part, and William P. Marrow and Mary E., his 
wife; Elizabeth R. West, George B. West, and Missouri P. Smith, of 
the second part, witnesseth: That the said Collis P. Huntington, in 
consideration of the conveyance to him by the said parties of the 
second part, by their deed bearing even date herewith, for the sum 
of $8,000, of all their right, title, interest, and estate in and to that 

certain piece, parcel, or tract of land located in Southfield 
215 magisterial district, in the county of Elizabeth City and State 

of Virginia, known as the “ Newport News farm,” on James 
river, and bounded by Newport News creek and the lands formerly 
owned by Burke and the lands of West’s heirs and by the lands 
formerly owned by Bowman (with tie exceptions of certain parcels 
of said land specifically excluded in said deed), doth promise, cov- 
enant, and agree to and with said parties of the second part that he 
(the said Huntington) will not condemn or cause to be condemned 
any land or lands at or near Newport News, in said county and 
State, in and to which the said parties of the second part have 
any right, title, interest, or estate, except for a right of way in cross- 
ing or passing through said lands; and the said Collis P. Hunting- 
ton, for the consideration aforesaid, doth further promise, covenant, 
and agree to pay to the purchasers of said lands under a decree of 
the circuit court entered in the chancery causes of Peek, for, &e., vs. 
West, &c.; Brinkley, &c., vs. Latimer, West, &¢., and Willis et ux. vs. 
Latimer—that is, to said purchasers of the lands granted and con- 
veyed to the said Huntington by the aforesaid deed to him from the 
second parties of the second part—the sum of $150 per acre, or in 
that ratio, as an indemnity to said purchasers for what they paid for 
said lands purchased by them as aforesaid under said decree, the 
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said sum of $150 per acre being one-half of the amount or the said 
cash instalment stipulated by the said Collis P. Huntington in his 
various contracts with said purchasers to be paid to them, unless the 
said sum of $150 per acre shall exceed the consideration per acre 
named in said contract, in which cases the said Collis P. Huntington 
is to pay only the consideration of his said contracts with them. 

This agreement is made with the express understanding that 
should the said Wm. P. Marrow and Mary E., his wife, fail or refuse 
to execute and acknowledge the aforesaid deed then this agreement 
is to be void and of no effect. 

Witness the following signature and seal. 

COLLIS P. HUNTINGTON, [seat.] 
By FRANK STORRS, Attorney-in-Fact. 


(Copy.) 
Exuipit “ B.” Filed with Deposition of Geo. B. West, Ans. 40. 


The Commonwealth of Virginia to the sheriff of Elizabeth City 
county, Greeting: 


We command you that you summon Joseph B. Brinkley, 
216 =Jobn L. Peek, surviving partner of himself and Thomas Peek, 
deceased; L. H. Sclater, J. P. Hope, H.C. Whiting, M. H. 
Hlaas, per. rep. of M. A. Shield, deceased; M. H. Haas, per rep. of 
Maria E. Marrow, dec’d: Wm. K. Tabb, Malvina Ellott, H. Phoebus, 
Joseph G. Fulton, Wm. H. Kimberly, James A. Watkins. B. F. Ten- 
nis, per. rep. of ‘T. S. Tennis, deceased; N. Gammel, surviving part- 
ner of himself and T. 8. Tennis, deed; George Schermerhorn, John 
Saunders, Jerome Titlow, Sam’l J. White, Wm. S. Howard, A. J. 
Ford, John 8. Tucker, John B. Whitehead, Mary Shield and Mallory 
Shield, the last two infant children of Mallory A. Shield, dee’d; 
Charles Marrow, Mary Marrow, and G. M. Marrow, the last three in- 
fant children of Maria E. Marrow, dee’d; D. G. Marrow, Gilbert 
Mears and Rebecea, his wife, and said Bb. F. Tennis—the said Re- 
beeca and B. F. being devisees of ‘T. S. ‘Tennis, dee’d—to appear at 
our clerk’s office of our circuit court of Elizabeth City county, at rules 
to be holden for the said court on the first Monday in August next, 
to answer George RB. West, Elizabeth R. West, Missouri P. Smith, and 
William P. Marrow and Mary E., his wife, of a bill in chancery ex- 
hibited by them. 
And have then there this writ. 
Witness S. E. Bickford, clerk of our said court, at his office, this 
July 12th, A. D. 1881, and in the 106th vear of the Commonwealth. 
Ss. E. BICKFORD, Clerk. 
A copy. 
Teste: Ss. E. BICKFORD, Clerk. 


Endorsements: West and West, &c., vs. Jos. B. Brinkley and als. 
In chaneery. 1881. Returnable to August rules, circuit court. 
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ee 


Executed this 18th day of July by serving copies of the within on 
the following-named persons: 1, John L. Peek; 2, L. H. Sclater; 3, 
J. P. Hope; 4, H. C. Whiting; 5, H. Phoebus; 6, Jos.G. Fuiton; 7, 
Wm. H. Kimberly: 8, Jas. A. Watkins; 9, B. F. Tennis; 10, N. Gam- 
mel; 11, Wm. Gatewood; 12, George Schermerhorn; 13, Jno. San- 
ders: 14, J. Titlow ; 15, 8S. J. White; 16, Wm. 8S. Howard; 17, D. 
G. Marrow, and, 18, G. Mears. 

Fees, $9. 

M. HH. HAAS, Sheriff. 
217 Service acknowledged for Malvina Elliott, W. Kk. Tabb, 
John 8. Tucker, John B. Whitehead, and A. J. lord. 

July 27, 1881. 

THOMAS TABB, Aft’y. 
A copy. | 
‘Teste: S. E. BICKFORD, Clerk. 
VIRGINIA, ij To wit: 
Elizabeth City County, | 

[, S. E. Bickford, clerk of the circuit court of Elizabeth City 
county, do certify that the foregoing subpcena in chancery was Issued 
in the chancery suit of the West Heirs vs. Brinkley et al/s., instituted 
in July, 1881, to August rules of said court, and that the said suit 


was dismissed at said August rules, 1581. 
S. E. BICKFORD, Clerk. 


Deposition of John Booker for Plaintifis. 


Ist. Q. by att’y for pl't’ffs. State vour name, age, residence, and 
occupation. 

Ans. John Booker; age, 54 years; Elizabeth City county, Va., 
and att’y-at-law by occupation. 

2d Q. Where have you resided for most of your life, what official 
position have you held in Elizabeth City county, how long did you 
hold such position, and how long have you practiced law ? 

Ans. Most of my life I have resided in Elizabeth City county. 
From Jan’y, 1877, to Jan’y, 1878, I was dep. sh’ff of this county. I 
was admitted to — bar and commenced the practice of law some 
time in 1878. In Jan’y, 1881, I was elected judge of the county 
courts of Elizabeth City and Warwick, and held that office till Dee’r 
ol, 1885. 

od Q. State whether you know that many tracts of land in Eliza- 
beth City county were confiscated, and that the subject of confiscated 
titles was much discussed in the county, and that the titles to con- 
fiseated property was regarded as having a cloud resting upon 
them. 

(Objected to as irrelevant and immaterial.) 


Ans. Yes; there were a number of tracts of land confiseated in 
this county, and the subject was much discussed. In such cases a 
cloud was generally supposed to rest upon the title. 
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4th Q. In the pl’t’ffs’ bill they allege that they were induced to 
accept eight thousand — for the lands sold by them to C, 
218 =P. Huntington in Dee’r, 1880, by the belief that unless their 
right could be bought at that price the terminus of the C. 
and O. R. R. would not be made at Newport's News. State what you 
know upon that particular subject. 
(Objected to for same reasons last given, and also because the tes- 
timony of this witness is not the best evidence on this subject.) 


Ans. At that time I was associated with Mr. Segar as counsel for 
the C. and O. R. R. Co. Mr. G. B. West first charged us $30,000 for 
the interest of himseif and sisters, and finally dropped to $20,000. 
When assured by us that if he held the property at such figures the 
road would go elsewhere he consented to take $8,000 and clear the 
title. 

(Answer objected to on the ground that the witness’ information 
is hearsay.) 


Sth Q. How long have you known Geo. b. West, Mrs. W. P. 
Marrow, Mrs. M. Smith, and Mrs. Elizabeth R. West? 

Ans. I have known Mr. Geo. B. West intimately for the last 10 
vears and have known him all my life. I have only known the 
others by reputation. 

6th Ques. What is the general character of Geo. B. West and his 
sisters in Elizabeth City county and the town of Hampton ? 


(Objected to as irrelevant and immaterial.) 


Ans. They stand in this community as high in all respects as any 
set of people can stand. 
7th Q. What is their character for truth and veracity, and would 


/ 


you believe them on oath t 
(Same objection.) 


Ans. I have had the opportunity of knowing that Geo. B. West 
is one of the most careful men in his statements I ever knew, and 
on a question of veracity | would believe him as soon as any man | 
know. His sisters bear the same reputation. Mr. Geo. B. West 
served on my grand jury for a number of years. 


Cross-examination : 

(Undertaking without waiving the objection heretofore made.) 

Ist Q. What do you mean by the expression “clear the 
219 ~+title” given in your answer to 4th question of your direct 
examination ? 

Ans. It was supposed at that time that, as the West property had 
been confiscated, that on the death of the ancestor the property re- 
verted to the heirs, and out of an abundance of caution we thought 
it best to purchase any interest they might have in said property. 

2d Q. Had it not been decided by the circuit court of the county 
of Elizabeth City in the chancery suit of Swayne vs. Mallory’- Heirs, 


184 WILLIAM P. MARROW ET AL. VS. 


&c., that confiscated property which descended to the heir on the 
death of the ancestor was liable for the debts of the ancestor con- 
tracted prior to confiscation ? 

Ans. I was not in that ease, but I have understood that such was 
Judge Montague’s decision. C. K. Mallory died in 1875, and this 
was after his death. I think it was previous to 1878, because I think 
Judge Montague died in 1878. 


Redirect examination : 

lst Q. Was not the suit of Swayne vs. Mallory’- Heirs, &c., a suit 
brought by the creditors of Mallory against the heirs and per. rep. 
of Mallory to subject his real and personal estate to the payment of 
his debts ? 

Ans. This is my impression, and on Thos. Tabb’s authority I 
state it as a fact. 

And further this deponent saith not. 

JNO. BOOKER. 


Deposition of H. C. Whiting. 


ist Q. by counsel for def’ts. Were you personally acquainted 
with J. b. Brinkley, one of the parties to this suit ? 

Ans. I was. 

2d Q. State whether or not he is living or dead. 

Ans. Dead. 

3d Q. How long has he been dead ? 

Ans. I should think for nearly a year. He died prior to Decem- 
ber last. 


Cross-examined : 


lst Q. How do you know Mr. Brinkley died at the time you have 
stated ? 

Ans. I saw it announced in the papers—in the Baltimore “ Sun,” 
I think. He lived in Baltimore, I think. Besides, I was informed 
of his death by my brother, his former partner, who also resides in 
Baltimore. 

2d Q. I understand, then, the information you have as to his death 
is derived from others? 

Ans. Yes, sir. 


220 ~=6Re-examined: 


Ist Q. Is it not a matter of general repute in this section that said 
Brinkley is dead ? ; 

—. I can’t say that it is generally known. There are some peo- 
ple who know it. 


And further this deponent saith not. 
H. C. WHITING. 
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The Deposition of Wm. 1. Kimberly for Defendants. 


Counsels for def’ts, in introducing as a witness Wm. H. Kimberly, 
hereby expressly disclaim any waiver of their exceptions taken to 
the competency of the pl’tffs or any of them as witnesses in this 
cause; but, on the contrary, they reserve all such exceptions and the 
benefit thereof, the examination of this witness being subject to the 
decision of the court in that regard and not to be used if said pl’t’ffs 
are held to be Incompetent. 


Ist Q. by counsel for def’ts. How long have you been a resident 
of this neighborhood ? 

Ans. I came here in 1861 and have been here ever since. 

2d Q. Are you one of the def’ts in this cause ” 

Ans. I am. 

od (). Please state whether or not you ever knew of or heard of 
any claim on the part of the heirs of the late Parker West to that 
part of the Newport News land which you — by deed from G. M. 
Peek, special com’r, and which is fully set forth in your answer, 
prior to the C. and O. R. R. Co. making Ne wport News their ter- 
minus. 

Ans. No. Sil 

4th Q. Were you personally acquainted with the late Chas. K. 
Mallory, and what was his standing as a lawyer and a man, if you 
know ? 

Ans. Yes, sir: I was and had considerable business with him; his 
standing was above reproach. 

5th Q. When did the C. and O. R. R. Co. make its terminus at 
Newport News? 

Ans. In the fall of 1881. 


Cross-examined by counsel for pl’t’'fls: 


Did you know that the tract of land which you purchased was 

a part of the tract which had been confiscated by the Government ? 
Ans. No. sir. 

221 2d Q. Did you not know or hear that the lands, or a part 

of them, of Parker West were confiscated by the Government? 

Ans. No, sir. 

od Q. Have you never heard that this was so”? 

Ans. I had never heard anything about the property prior to the 
railroad coming to Newport News. Since these suits have been com- 
ing up I have heard of it. 

4th Q. When you purchased did you have the title to this prop- 
erty examined ? 

Ans. The property was purchased by Mr. Fulton and Mr. Phoe- 
bus—24 acres—and I purchased from them 8 acres, which was one- 
third. The matter of title was left in the hands of Mr. Fulton and 
Mr. Phoebus. 1 cannot tell you more about it, as it has been a long 
time—16 years ago. 

Sth Q. Was Mr. T abb your counsel in this matter? 
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Ans. Yes, sir. 
6th Q. When the railroad was about to come to Newport’s News 


did you know or did you hear that there was some difficulty as to 
the title to the Newport’s News property ? 

Ans. I had not the slightest idea that there was any difficulty. 

7th Q. Were you not made a party to a suit brought by the heirs 
of Parker West about that time?” 

Ans. Well, if I was that was the first time I heard of it. 

8th Q. You heard about it about that time; am I right? 

Ans. I could not help it, if I was a party to the suit. 

9th Q. What did you hear was the trouble or difficulty about the 
title at that time? 

Ans. The record will show that better than I can tell. It was five 
years ago. 


And further this deponent saith not. 
WM. H. KIMBERLY. 


Deposition of J. Heffelfinger for Def ’ts. 


The note made by counsel for def’ts in reference to Wm. H. Kim- 
berly as a witness here repeated tn reference to Mr. Heffelfinger. 


Ist Q. by counsel for def’ts. How long have you resided in Eliza- 
beth City county ? 

Ans. I am now 45 years old, and have resided in Elizabeth City 
county 20 or 21 years. | 

2d Q. State whether or not you ever purchased any of the New- 
port’s News land known as the West farm. If so, from whom did 
you purchase it, when, and at what price? 


(Question objected to by counsel for pl’t’ffs on the ground that land 
purchased by witness is not in controversy in this suit.) 


222 Ans. I purchased 6 acres in April, 1879—2 acres from B. 

M. Johnson, 2 acres frown 8. J. White, and 2 aeres from 
Tennis, executor of T. S. Tennis. The price paid was $67.45 per 
acre. 

dd Q. How does the purchase price happen to be $67.45? 

Ans. That was the price asked by the sellers. Mr. Peek, in my 
presence, offered this land to another gentleman in this town for the 
amount then due onthe land in thesuit in which it wassold. He stated 
that the purchasers did not wish to make any fusther payments and 
would transfer their title to any one completing the payments. The 
gentleman to whem it was offered declined to take it, and I then 
agreed to purchase it on the terms named. 

4th Q. Have you sold this land; and, if so, to whom did you sell 
it, and at what price? 

Ans. I sold it to C. P. Huntington, in Dec., 1880, for $300 per 
acre, 

oth Q. State whether or not he paid you all the purchase-money. 


Ans. He did. 
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Gth Q. Please state whether or not you ever heard of any claim 
made by the heirs of the late Parker West to this land or any part 
of the Newport News land; and, if you have, when did you first hear 
of it? 

(Counsel for pl’t’ffs objects to all the foregoing questions and an- 
swers of Mr. Heffelfinger coneerning the tract of 6 acres of land 
which he purchased, inasmuch as the said tract of land is not in 
controversy in this suit and is not claimed by the heirs of Parker 
West, and he objects to so much of question No. 6 as refers to the 6 
acres of land.) 

Ans. I heard of some claim a few months after I sold to Mr. Hunt- 
ington. I have no recollection of ever having heard of it before that 
time. There was nothing in my mind at the time I purchased it to 
prevent me from thinking I had a good title. 

Cross-examined by counsel for pl’t’ffs : 

Ist Q. Did you know or hear that a part of the Newport’s News 
land, the property of Parker West, was confiscated by the Govern- 
ment? 

Ans. Yes, sir. 

2d Q. Was it not a question that was frequently discussed and 
talked about? 

Ans. It was very frequently talked about at the time of-the de- 
cision of the Supreme Court. 

And further this deponent saith not. 


JAC. HEFFELFINGER. 


993 Deposition of Emily D. Groome for Def’ts. 


Counsel for def’ts, in introducing as a witness Emily D. Groome, 
hereby expressly disclaim any waiver of their exceptions taken to 
the competency of the pl’t’ffs or any of them as witnesses In this 
cause; but, on the contrary, they reserve all such exceptions and 
the benefit thereof, the examination of this witness being subject to 
the decision of the court in that regard and not to be used if said 
pl’t’ffs are held to be Incoinpetent or if the said witness is deemed 
incompetent for any reason whatsoever. 

Ist Q. Are you the Emma D. Groome one of the def’ts in this 
cause ¢ 

Ans. Iam. 

2d Q. Please state whether or not you ever knew of or heard of 
any claim on the part of the heirs of the late Parker West to this 
Newport News land which you purchased or anv part of the New- 
port News land. And, if so, when did you hear of it? 

Ans. I never heard anything until within the last year or so. 

3d Q. How far do you live from Newport News? 

Ans. It is called 7 miles, and I have been living there 19 years. 

And further this deponent saith not. 

i. D. GROOME. 
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Deposition of H. ©. Whiting for Def’ts. 


The same note is here made by counsel for def’ts in reference to 
this witness as was made in reference to Wm. H. Kimberly. 

Ist Q. by counsel for def’ts. Please state whether or not you ever 
knew or heard of any claim on the part of the heirs of the late Parker 
West of the West to Newport News land. And, if so, when did you 
first hear it? 

(Question objected to by counsel for pl’t’ffs.) 


Ans. I never heard of any claim until after the railroad was pro- 
jected or had gotten to Newport’s News. I frequently talked with 
Geo. B. West about the land and the prospects of the speculation 
proving profitable. 

2d Q. You say you never heard of any claim until after the rail- 
road was projected or had gotten to Newport’s News. About what 
time was this? 

Ans. About 1880 or 1881. 
224 3d Q. These talks you speak of having had with Geo. B. 
West—were they prior or subsequent to 1880 or 1881? 

Ans. They were prior to that time. They were casual inquiries, 
as we met. We were speculating a long time as to whether the road 
would come. 


Cross-examined by counsel for pl't’fis : 


ist Q. Was there not a good deal of land confiscated in this county 
by the Government? : 


(Question objected to as irrelevant.) 


Ans. I don’t consider that there was a great deal; several farms 
and town lots of prominent persons. 

2d Q. You knew that this land was confiseated ? 

Ans. Yes, sir. , 

od Q. When did you first learn that this land was confiscated ? 

Ans. Immediately on my return from the war, in 1865. I gen- 
erally kept posted about what was going on. 

4th Q. Do you remember when the Supreme Court of the United 
States decided the question concerning the rights of heirs in confis- 
cated property that that matter was frequently talked about in this 
county ? 

Ans. I do; yes; and I was so much interested that I purchased 
a copy of the opinion (case of Walleck vs. Van Riswick), and after 
reading that opinion and getting the opinion of prominent lawyers 
of this place and elsewhere I was satisfied with my purehase and 
gave myself no further concern about it. 

Sth Q. Did you have the title to this property examined ? 

Ans. Not that I am aware of. There was no question raised at 
that time. 

6th Q. You had no counsel in this matter ? 
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Ans. No, sir; I went directly to Col. Mallory himself, and bought 
from him as com’r. There were four of us, and we bought 40 acres. 


Re-examined by counsel for def’ts: 


Ist. You sold one-half of your 10 acres to Emma Groome. What 
became of your other 5 acres? 

Ans. The remaining 5 acres I sold to C. P. Huntington. 

—. When did you sell to C. P. Huntington, what did he agree 
to give you for it, and has he paid vou all of the purchase-money ? 

—. In 1880 or i881; $300 per acre; and he has paid all the pur- 
chase-money. 


And further this deponent saith not. 


H. C. WHITING, 


225) IcXHIBITS. riled with the lore colng Depositions for the 
Defendants. 


No. 1. 
Peek. Special (om.. tn hKimbh rly — | eed. 


This deed, made this 15th day of January, in the year one thou- 
sand eight hundred and eighty, between G. M. Peek, special com- 
missioner as hereinafter mentioned, party of the first part, and Wil- 
liam H. Kimberly,of Old Point Comfort, Virginia, party of the second 
part: 

Whereas by virtue of two decreesof the circuit court of Klizabeth City 
county—one pronounced on the 4th day of May, 1871, and the other 
on the 15th day of Novem ber, 1871—in the consolidated chancery suits 
of Brinkley and Whiting vs. Latimer, &c.; Willis and uz. vs. Latimer, 
and Peek vs. West, &e.—Charles K. Mallory, Thomas Tabb, and G. M. 
Peek, special commissioners of the court, appointed in said decrees for 
the purpose, did, after complying in all respects with the said decrees, 
make sale in lots and parcels of that certain tract of land of which 
Parker West died seized, known as “ Newport's News,” located in the 
county of Elizabeth City, and deseribed in the proceedings in said 
causes as bounded by the lands of Parrish, Hamlin’s (formerly 
burk’s), and the James river, upon the terms named in the decree 
first aforesaid ; and Harrison Phoebus, Wm. H. Kimberly, and Joseph 
G. Fulton, on the first day of April, 1872, became the purchasers 
of those two pares ls of the said traet of land designated as lot No. 
4 and lot No.6,on the plat of Wm. Ivy, surveyor, filed in the papers 
in said causes, containing 12 acres each, and together 24 acres, 
and bounded on the north by Pumpkin Hall and the Burk tand 
and on the southwest by James river, said lots running from the 
river to the Pumpkin Hall and Burk land, as shown by said plat, 
to which reference is made, at the price of $2,400, of which $120 was 
paid in cash,and the said purchasers executed their four bonds, each 
in the sum of $570, payable to the said special commissioners, re- 
spectively, in one, two, three, and four years, with interest from the 
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day of sale; and whereas the said sale, having been reported to the 
said court, was, on the 4th day of Mav, 1872, by decree pronounced 
in said causes, confirmed, and, a part of the purchase-money remain- 
ing unpaid, the said court, by decree entered in said causes on the 
22d day of October, 1878, directed that the balance due thereof should 
be deposited in the Marine Bank to the eredit of said cause, and 
upon the filing of the certificate of deposit in the papers In 
226 ~=said causes that G. M. Peek, as special commissioner, should 
execute and deliver to such of the purchasers as should com- 
ply with said decree a deed or deeds, with special warranty, for the 
respective lots or parcels of land so paid for; and whereas the said 
Harrison Phoebus, Joseph G. Fulton, and Wm. H. Kimberly have 
made the deposit required by the said decree of the balance due by 
them on the purchase of the lots aforesaid, with interest to the day 
of deposit; and whereas the said H. Phoebus, Joseph G. Fulton, and 
Wm. H. Kimberly, by their deed filed in the papers in the said causes, 
have partitioned the said lots amongst them, and have assigned to 
the said Wm. H. Kimberly eight acres of the lot No. 4 as his one- 
third part of the said purchase, and have directed and requested the 
said special commissioners to convey to the said Wm. H. Kimberly 
the said 8 acres laid off and described as hereinafter contained : 
Now, therefore, this deed witnesseth: That the said party of the 
first part, in pursuance of the said decretal order of the 22d day of 
October, 1878, in consideration of the premises and the sum of elglit 
jiundred dollars, paid as aforesaid, the receipt whereof is hereby ac- 
knowledged, has given, granted, bargained, sold, and conveyed, and 
does by these presents give, grant, bargain, sell, and convey, with 
special warranty, unto the said William H. Kimberly and his heirs 
forever all that certain lot of land located in the county of Elizabeth 
City, it being eight acres of the lot No. 4 on the plat of Wm. Ivy, 
surveyor of the Parker West tract called “ Newport’s News,” filed in 
the papers in the suits aforesaid, and bounded as follows: On the 
north by the Burk land, on the southwest by James river, on the 
west by that portion of said tract conveyed to Mrs. Malvina Elliott, 
on the east by the remaining 4 acres of the lot No. 4, conveyed to 
H. Phoebus, to be laid off from lot No. 4,s0 that the same shall run 


from front to rear, having a water from at the line of survey of 


67/55 yards and 29,7, yards across the rear at the north line; to 
have and to hold the aforementioned and deseribed property LO him, 
the said Wm. H. Kimberly, and his heirs forever. 
Witness my hand and seal this 15th day of January, 1880. 
G. M. PEEK, [seAt.] 


Special Com’r. 


In the clerk’s office of the county court of Elizabeth City county, 
Sept. 4th, A. D. 1880— 

This deed was presented and, being acknowledged by G. M. Peek, 
special commissioner and party thereto, was admitted to record as 
the law directs. 

Teste : S. 


— 


~. BICKFORD, Clerk. 


“fe 
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227 No. 2. 
Pi I. ae... la WV), if ng. 


This deed, made this 20th day of November, in the year of our 
Lord 1S7%), between Gr. M. Peek, special commissioner as hereinafter 
mentioned, party of the first part, and H. C. Whiting, party of the 
second part, all of Elizabeth City county, State of Virginia: 

Whereas by virtue of two decrees, — pronounced by the circuit 
court of Elizabeth City county on the 4th day of May, 1871, and 
the other on the loth day of November, 1S71—i1n the consolidated 
chancery suits of Brinkley and Whiting vs. Latimer, &c.; Willis 
and ux. vs. Latimer, and Peek vs. West, &&—Charles K. Mallory, 
Thos. Tabb, and G. M. Peek, spe cial commissioners of the court, 
ap ypolnted in said decrees for the bea. tg did, aft ter complying in 
all respects with said decrees, make sale in lots and paroote of that 
certain tract of land of which Parker Wi est died seized, known as 
“Newport News,” located in the county of Elizabeth City and de- 
scribed in the proceedings in said causes, and bounded by the lands 
of Parrish, Hamalin’ s (formerly Burke’s), and the James river, upon 
terms named in the decree first ieee and H. C. Whiting, L. 
H. Sclater, Jesse P. Hope, and M. A. Shield, on the 9th day of De- 
cember, 1871, became the purchasers of that parcel of the said tract 
of land designated as lot No. 2 on the plat of Wm. Ivy, surveyor, 
filed in the papers in said causes, containing forty acres, and bounded 
on the southwest by James river, on the north by the Burke tract, 
on the east by the Elliott lot No. 2, and on the west by the lot pur- 
chased by G. B. West at the price of 84,000, of which the sum of 

$200 was paid in cash, and for the balance the said purchasers ex- 
cotited four bonds, each in the sum of SY50. pay. able to said Spec ial 
commissioners, respectively, in one, two, three, and four years, with 
interest from the day of said —: and whereas the said sale, having 
been ré ported to the said court, was on the 4th day of May, L872, by 
decree pronounced in said CuuUuses, confirmed, and, il part of the pur- 
chase-money remaining unpaid, the said court, by decree entered in 
sald causes On the 22d day of October. IS75, directed that the bal- 
ance due thereof should be deposited in the Marine Bank to the 
credit of said causes; and whereas the said H. C. Whiting has made 
the cle posit required by the said decree ol the 22d of October. LS78, 
of the balance due by him on his said purchase, and the whole of 
the purchase-money has been paid for the said lot No. y 4 and the 
said court did, by decree pronounced in said causes on the 28th 
day ol April, IS79, direct G. M. Peek, as special com missioner 

of the court, when the purchase-money should be paid as 
225 directed by said decree of October 22, 1578, to convey by deed 

or deeds, with special warranty, the said lot No. 2 in such 
undivided parcels und LO such PCrsols us their interests appear— 
that is to Ssuy, lo rs. ©. Whiting ten acres thereof: 

Now, therefore, this deed witnesseth: That the said party of the 
first part, in pursuance of said decretal order of the 25th of April, 
1879, in consideration of the premises and the sum of $1,000, paid 
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as aforesaid, the receipt whereof is hereby acknowledged, has given, 
granted, bargained, sold, and conveyed, and does by these presents 
give, grant, bargain, sell, and convey, with special warranty, unto 
the said H. C. Whiting and his heirs forever one undivided fourth 
part of that certain lot or parcel of land designated as lot No. 2 on 
plat of Wm. Ivy, surveyor of the Newport News tract of land, of 
which Parker West died seized, located in Elizabeth City county, 
and bounded as follows: North by the Burke land, southwest by 
the James river, east by Elliott’s lot, and west by the lot of G. B. 
West, the part hereby conveyed containing ten acres; to have and 


to hold the said parcel of land, with the appurtenances thereto | 


belonging, unto him, the said H. C. Whiting, and his heirs forever. 
Witness my hand and seal this 20th day of November, A. D. 
1879. | 
G. M. PEEK, [seatr.} 


Special Commissioner. 


In the clerk’s office of the county court of Elizabeth City county, 
December 6th, A. D. 1879— 

This deed was presented and, being acknowledged by G. M. Peek, 
party thereto, was admitted to record as the law directs. 


Teste : S. k. BICKFORD, Clerk. 

A copy. 

Teste : S. E. BICKFORD, Clerk. 
No. 38. 


Whiting and Wife lo Groome. 


This deed, made this sixth day of September, in the year of our 
Lord one thousand eight hundred and seventy-three, between H. 
C. Whiting and Mollie S., his wife, of the county of Elizabeth City, 
in the State of Virginia, parties of the first part, and Emma D. 
Groome, wife of Charles F. Groome, of the county of Warwick, in 

the State of Virginia, party of the second part, witnesseth : 
229 That the said parties of the first part, for and in considera- 

tion of the sum of twenty-five hundred dollars, good and 
lawful money of the United States of America, to them in hand 
paid by the said party of the second part, the receipt whereof is 
hereby acknowledged, have given, granted, bargained, sold, and 
conveyed, and do by these presents give, grant, bargain, sell, and 
convey, unto the said Emma D. Groome and her heirs forever one 
undivided eighth part of that certain lot or parcel of land which 
was purchased of Chas. K. Mallory, Thomas Tabb, and G. M. Peek, 
special commissioners, under a decree of the circuit court of Elizabeth 
City county in the consolidated chancery suits of Brinkley, &e., vs. 
Latimer, &c.; West, &c., — ——; Willis, &c., vs. Latimer, and Peek 
vs. West, &c., by the said H. C. Whiting and M. A. Shield, J. P. 
Hope and L. H. Sclater, and particularly described in a plat of Wm. 
Ivy, surveyor, filed in the papers in said suits, as lot No. 2, contain- 
ing 40 acres of the tract of land situate in Elizabeth City county 
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known as the “ West farm,” the said undivided one-eighth part being 
one-half the interest of the said H.C. Whiting in and to the said 
lot No. 2; to have and to hold the above conveyed and described 
property to her, the said Emma D. Groome, and her heirs forever, 
and the said H. C. Whiting warrants generally the property hereby 
conveyed. 
Witness our hands and seals this 5th day of Septem ber, 1873. 
H. C. WHITING, SEAL. 
MOLLIE ss. WHITING. — 


[n the clerk’s office of the county court of Elizabeth City county, 
September 27th, IS73— 

The foregoing deed was received and, being acknowledged by 
Ht. C. Whiting, party thereto, was admitted to record. 

Teste: L. D. SEYMOUR, CPE. 

A COpy 

‘Teste: S. Ek. BICKFORD, Clerk. 


Deed from Peek. Special Com r. ‘a Whats head. 


This deed, made this 16th day of March, in the year, L880, be- 
tween G. M. Peek, special commissioner as hereinafter mentioned, 
party of the first part, and John Bb. Whitehead, of the eity of Nor- 
folk, Va., party of the second part: 

Whereas by virtue of two decrees pronounced by the cir- 

230 =cuit court of Elizabeth City county—one on the 4th day of 
May, 1871, and the other on the 15th d i\ of November, 18S71— 

in the consolidate d suits of Brinkley and Whiting Us. Latimer, XC. ; 
Willis and uz. vs. Latimer, and Peek vs. West, «c., — Charles Kk. Mal- 
lory, Thomas Tabb. and Cy. M. Peek, Sp clal com rs ot the court, ap- 
pointed in said decrees for the purpose, did, after complying in all 
respects with the said decrees, make sale in lots and parcels of that 
certain tract of land of which Parker West died seized, known as 
“ Newport News,” located in the county of Elizabeth City, and de- 
scribed in the proceedings in said causes as bounded by the lands 
of Parrish, Hamlin (formerly Burke’s), and the James river, upon 
the terms named in the decree first aforesaid ; and John B. White- 
head and John 8. Tucker, on the Ist day of July, 1872, became the 
purchasers of that parcel of the tract of land designated as lot No. 
8 on the plat of Wm. Ivy, surveyor, filed in the papers of said causes, 
containing 204 acres and bounded on the southwest by James river, 
on the north by the Pumpkin Hall tract, on the east by lot No. 9, 
sold under said decrees in said suits to T.S. Tennis and others, and 
on the west by lot No. 7, sold to Tabb and Marrow, at the price of 
two thousand and fifty dollars, of which the sum of $150 was paid 
in cash, and for the balance the said purchase rs executed four bonds, 
each in the sum of $475, payable to said special com’rs, respectively, 
in one, two, three, and four years, with interest from the day of 
sale; and whereas the said sale, having been reported to the court, 
was, on the 2d day of October, S72, by decree pronounced in said 
causes, confirmed, and, a part of the purchase-money remaining 
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unpaid, the said court, by decree entered in said causes on the 22d 

day of October, 1878, directed that the balance due thereof should 

be deposited in the Marine Bank of Norfolk, Va., to the credit of 

said causes; and whereas the said John 8. Tucker has conveyed to 

the said John B. Whitehead, who has paid all the pure hase-money 

al] his interest in the said lot of land as it appears of record, and 

directed that a deed shall be given to the said John B. Whitehead, 

who has fully complied with the said decree of October 22, 1578, by 

making the deposit therein required; and whereas the said court did, > 

by the last-mentioned decree, direct that when the said purchasers 

shall have made the deposits therein directed they will file the cer- 

tificates of such deposits in the papers in said causes, and Geo. M. 

Peek, as special commissioner of the court, shouid execute and de- 

liver to them or such of them as shall so pay the said purchase- 

money deeds, with special warranty, for the respective lots or par- 

cels of land purchased by them : 

Now, therefore, this deed witnesseth: That the said party of the 

first part, in pursuance of said decretal order of the 22d 

231 of October, 1878, in consideration of the premises and the 
payment of the said $ 2,050, with all the interest thereon, has 

given, granted, bargained, sold, and conveyed, and does by these 

presents give, grant, bargain, sell, and convey, with special warranty, 

unto the said John B. Whitehead and his heirs forever all that cer- 

tain piece or parcel of land Jocated in the county of Elizabeth City, 

State of Virginia, designated on the platof Wim. Ivy of the Newport 

News tract, formerly the land of Parker West, as lot No. 8, contain- 

ing 203 acres and bounded on the southwest by James river, on the 

north by the Pumpkin Hall tract and separated from it by Newport 

News creek, on the west by lot No 7 on said plat, and on the east by 

lot No. 9 of the said plat, which latter lot has been conveyed to H. L. 

Schmelz & Co., J. Heffelfinger, A. J. Ford, James 8. Darling, and 

others, it being the same lot or parcel of land mentioned in the 

premises to this deed. 

Witness my hand and seal this 16th day of March, A. D. 1880. 
M. PEEK, [ | 


Special Com’r. 


In the clerk’s office of the county court of Elizabeth City county, 
March 24th, A. D. 1880— 

This deed was presented this day and, being acknowledged by 
Geo. M. Peek, special commissioner, party thereto, was admitted to 
record as the law directs. 

Teste : Ss. k. BICKFORD, Clerk. 


- 


A copy. 
Teste : S. Ek. BICKFORD, Clerk. 
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Exurpit “No. 1” with Answer of A. P. Thom. Trustee, and also 
. . . > , 
Exuipit “A B” with his Deposition. 


Deed. 


This deed, made this ninth day of April, in the year of our Lord 
eighteen hundred and eighty-five, between John B. Whitehead and 
Emily A. Whitehead, his wife, of the city of Norfolk, in the State of 
Virginia, parties of the first part, and Alfred P. Thom, of the said 
city and State, who has been selected as trustee for the purposes and 
objects hereinafter mentioned, party of the second part, witnesseth : 

That the said John B. Whitehead and Emily A. Whitehead, his 

wife, in order to accomplish the purposes and objects herein- 
232 ~~ after set forth and described and in consideration of five dol- 

lars to each of them in hand paid by the said party of the 
second part, do grant unto the said Alfred P. Thom, with general 
warranty, the following property, to wit: 


(MS. record pages 483 to 499, inclusive, omitted.) 


And also all the one undivided half interest in and to that certain 
piece or parcel of land lying and being in the county of Warwick 
and State of Virginia situated about half way between the piers at 
Newport News and the point, the same consisting of about twenty 
and a half acres of water front, the same being laid off into lots, the 
other undivided half part being owned by John S. Tucker. 


(MS. record pages 501 to 507, inclusive, omitted.) 


Witness the following signatures and seals. 
JNO. B. WHITEHEAD. SEAL. | 
EMILY A. WHITEHEAD. ‘seers 
ALFRED P. THOM, Trustee. [SEAL.| 


(Page 509 of MS. record omitted.) 


VIRGINIA: 

In the clerk’s office of the corporation court of the city of Norfolk, 
on the 9th day of April, 1885— 

This deed was received.and, upon the certificates of acknowledge- 
ment thereto annexed, admitted to record. 

Teste: SAMUEL KIMBERLY, C. C, 

By P. X. SMITH, D. C. 
A copy. 
Teste: SAMUEL KIMBERLY, C. C. 


Deposition of Wm. S. Howard for Def ’ts. 


Ques. 1 by defendants’ counsel. State your name, your age, and 
residence. 
Ans. William S. Howard ; 47 years and 6 months; Hampton, Va. 
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Ques. 2. What has been your occupation, until the commence- 
ment of your present sickness, for the last 20 years? 

Ans. I was clerk of the courtsof Elizabeth City county from 

233 1865 until December, 1870. About the spring ot 1871 I wen‘ 

into the office of Col. C. K. Mallory, who was a prominent 

lawyer of this place. I remained there until his death, in 1875. 

After that I have been dealing principally in real estate. I have also 
practiced law part of the time. 

Ques. 3. Examine Deed Book No. 2, page 391, records of county 
court of Elizabeth City county, and examine the contract there re- 
corded, bearing date 7th of April, 1871, between Parker West and 
G. B. West (a copy of which contract is herewith filed as a part of 
this question), and also examine contract on page 390, same date, 
between Parker West and A. J. Ford (a copy of which is herewith 
filed as a part of this question), and state whether or not you have ever 
seen the originals of these contracts; and, if so, state what you know 
in regard to them. 

(These contracts are not in the papers of the cause.) 


Ans. I took the original of these contracts to Richmond at Col. 
Mallory’s request to obtain the signature of Parker West to the same. 
Col. Mallory, representing Mr. Parker West, requested me to take 
them there for his signature. The contracts were drawn by Col. 
Mallory. They may have been in my handwriting, but I am satis- 
fied it was at his dictation. 

(The foregoing question and answer is objected to as irrelevant 
and immaterial, and for the further reason the land of Parker West in 
question having been confiscated he could make no valid contract 
therefor.) 


Ques. 4. You state that Col. Mallory represented Mr. Parker West 
in these sales. State, if you know, who represents him in tne suits 
referred to in said contracts. 

Ans. Col. C. K. Mallory represented him in the suits referred to 
in said contracts—Brinkley vs. Latimer and West, (2) Willis and 
Wife vs. Latimer, &c., (3) J. L. Peek vs. West, &e. 

Ques. 5. Do you remember when Mr. Parker West died ? 

—. [I think he died in 1872. 

Ques. 6. After the death of Mr. Parker West state, if you know, 
who represented his heirs-at-law in these suits. 

Ans. Mr. Geo. B. West frequently visited the office of Mr. Mallory 
after the death of his father on business appertaining to the sale of 
the lands as his attorney and the att’y for the heirs. I heard Col. 
Mallory say he represented them and that he intended to charge 
them a big fee for selling the land. 


(The above answer is objected to in so far as it undertakes to 

234 state the declarations of Col. Mallory ; also objected to as ir- 

relevant and insofar as it undertakes to bind the heirs of 
Parker West, and especially those who were not present.) 


- Ques. 7. What was Col. Mallory’s standing at the barat this time? 


a 
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Ans. He was very prominent. The confidence of the people was 
almost unlimited in him. 

Ques. 8. Do you know the lands which are the subject of contro- 
versy in this suit? What would those lands be worth if the railroad 
had not gone to Newport's News? 

Ans. I do know the lands, and I think $30 or $35 an acre would 
have been a good price if the railroad had not gone there. 

(Jues. 9. State whether or not you ever heard that the West heirs 
proposed to make any claim to these lands; and, if so, when did 
you first hear of it. 


(Question objected to.) 


Ans. I never heard that they proposed to make any claim until 
the railroad got there. 

Ques. 10. Please look at the book marked Ch’y R. Docket Cir. Ct. 
Look at page —. I find the following memoranda: “ Process to 
Aug’t rules, 1870, Joseph P. Brinkley vs. Thomas Latimer, Parker 
West, C. W. Hickman, W. 8. Howard, trustee in his own right, Jas. 
I. Turner, trustee, Jno. Latimer, W. R. Willis and Jane C., his wife, 
Lerida Godwin, Lelia Godwin (inf’ts), John <A. Curtis, and ' 
assignee of said J. S. Curtis, bankrupt; John L. Peek vs. Parker 
West and Geo. B. West, trustee.” Now, please state in whose hand- 
writing are these memoranda. 

Ans. They are in my handwriting. 

Ques. 11. State whether or not the process in these suits was ever 
served on Parker West. 


(Question objected to, as the record on the process returned exe- 
cuted is the best evidence.) 


Ans. They were, or the cases would not have been ready for the 
court unless the process had been executed or service acknowledged. 

Ques. 12. Look at that book and say whether or not it was your 
habit or custom to make any note of the return of the process? 

Ans. I took the rules on the papers generally and not on that 
book. 

Ques. 13. You have stated that Col. Mallory represented 
235 Mr. Parker Westin these suits. State,if you can, and as near 
as you can, when he first began to represent him in them. 

Ans. When they came to be heard in court. 

(Jues. 14. Try and refresh your memory from conversations had 
with Col. Mallory, or from any other source, whether or not Mr. 
Parker West had not conferred with him (Col. Mallory) as to repre- 
senting him in them about the time the suits were first instituted to 
subject these lands to the payment of his (Parker West’s) debts? 


(Question objected to (1) as improper testimony, Parker West be- 
ing dead, and any declaration of Col. Mallory could neither bind 
him (Parker West) or his heirs; (2) because the heirs of Parker West, 
as shown by the record, were not made parties to the said suits; (3) 
because Parker West had no interest of any kind in the confiscated 
lands now in controversy ; (4) because record discloses that he was 
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the att’y of record for a large number of creditors who were seeking 
to subject this land to their debts.) 

Ans. He represented him from the date of the deed from Parker 
West to Geo. B. West, trustee. Mr. Parker West came to see him 
then, and Col. Mallory drew the deed. 

Ques. 15. State whether or not Mr. Parker West did not specially 
retain Col. Mallory In regard to the sale of these lands. 

(Question objected to as in no way binding the heirs of Parker 
West, and as immaterial.) 

Ans. I understood so. He told Mr. Geo. B. West, when he 
made his first purchase, that he gave him the choice of the land at 
what he would ask for the residue because he represented his father. 
Mr. Geo. B. West then asked him to take in part payment of his 
purchase a legacy left him by Mrs. Watson, which Col. Mallory 
agreed to look out for. 

Ques. 16. Was or was not the land which Geo. B. West purchased 
the most valuable of the whole Newport News tract: ? 

Ans. I considered it was. 

(Counsel for the plaintiffs here makes special objection to all of the 
foregoing answers of witness not based upon his own knowledge and 
all of the answers concerning the representations or declarations of 
Charles K. Mallory as being the attorney for Parker West and his 
heirs made when they were not present.) ‘s 


236 Cross-examination by plaintiffs’ counsel : 


1 Cross-ques. How long have you been living in Elizabeth City 
county ? 

Ans. I moved to it in 1847 or ’48 from the adjoining county of 
York. 

2 Ques. You are, then, pretty well acquainted with the citizens of 
this county, character of the lands, and titles to the same? 

Ans. I am. 

3 Ques. Did the U.S. Government confiscate a great deal of prop- 
erty during the late war in this county ? 

Ans. Yes; it did. 

4 Ques. Was the question as to the right of purchasers in confis- 
cated property and of the heirs of those whose property was contfis- 
cated a subject of frequent conversation and discussion in this com- 
munity ? 

Ans. Not until the last five or six years. 

S Ques. What gave rise to the discussion within the last five or 
Six years? 

Ans. The case of Peek’s Heirs vs. Cummings first started it. 

6 Ques. Do you know when the case of Wallach vs. Van Riswick 
(Supreme Court of the U.S.), settling the question as to the rights 
of heirs in confiscated property, was ‘decided ? 

Ans. I can’t say I do know what year. 

7 Ques. Do you know what counsel represented most of the pur- 
chasers of the Newport’s News lands? 
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Ans. Very few of the purchasers were represented at all. They 
came and bought the land and paid the money, and that was the 
end of it. 

S Ques. Do you know any of these purciasers who were subse- 
quently represented by counsel in any negotiation about these lands ? 

Ans. Ina controversy between Mr. Groome and the railroad Mr. 
Groome was represented, and he is the only one I know of, except 
recently in a case of the West Heirs vs. Myself and different parties. 
[am no party to this suit. [refer to the late ejectment suit. f own 
a quarter of an acre of this land in controversy. 

J Ques. Can you state the month of the year 1871 you went to the 
oftice of Col. Mallory ? 

Ans. January, 71, 1 think. 

10 Ques. Did you see Parker West at the office of Col. Mallory 
during the year 1871” 

Ans. I saw him there when he made that deed to Geo. B. West, 
trustee. 

11 Ques. You were not at that time staying in Col. Mallory’s office, 
were you! 

Ans. No; I was not. 
257 12 Qlues. Please state when and where and who was pres- 
ent at the conversation between Charles k. Mallory and Geo. 
Bb. West referred to in your ahswer to the loth question. 

Ans. I was present. It was at the time he made his first contract 
with Col. Mallory. Col. Mallory soid the land, but the contract was 
in Mr. West’s name. 

15 Ques. Who else was present ¢ 

Ans. Geo. B. West, Col. Mallorv, and myself. 

14 Ques. Who else? 

Ans. No one else 

lo Ques. When was this? 

Ans. ‘This was at the date of the contract of Parker West to Geo. 
5. West, which I went to Richmond to get Mr. West’s signature to. 

16 Ques. Did you during the year 1871 see Parker West at any 
time in company with C. K. Mallory, either at his office or else- 
where ? 

Ans. I do not think I did. 

17 Ques. Did you during the vear 1870? 

Ans. I saw him when he made that deed to Geo. B. West, trustee. 

18 Ques. Do you not know that the deed referred to by you was 
made prior to the institution of the suits of Brinkley vs. Latimer, 
&e.; Peek vs. : 

Ans. | do. 

19 Ques. Were you well acquainted with Parker West ? 

Ans. Yes, sir. 

20 Ques. Did you have much conversation with him when you 
went to Richmond to have the contracts signed ? 

Ans. I did not. 

2] Ques. Do you know the fact that Col. Mallory brought the 
original suit of Brinkley vs. Latimer and West and others to subject 
the lands of Parker West to the payment of a certain judgment, 
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and that he represented a large number of creditors in the consoll- 
dated suits? 

Ans. I do. 

22 Ques. Did you keep the books of Col. C. Kk. Mallory ? 

Ans. I did not. 

23 Ques. As you did not see Parker West and C. Kk. Mallory to- 
gether at any time during the years 1870 and 1871, why do you 
say that Col. Mallory represented Parker West in the suits referred 
to? 

Ans. He employed him as his attorney to look out for his inter- 
ests when he made the deed to Geo. Lb. West, trustee. 

24 Ques. Is that the reason you have for supposing or assuming 

that he was authorized to represent him in the said suits ? 
238 Ans. Not entirely. Before Mr. Turner’s death (who was 

the clerk in Col. Mallory’s office preceding me) he frequently 
sent him to see Mr. Parker West to find out his wishes about the 
sale of this land. 

25 Ques. How do you know this? 

Ans. Mr. Turner, when he came back from Mr. West, would tell 
me of his conversation with Mr. West. 

26 Ques. When was this? 

Ans. This was in 1869 and in 1870. 

27 Ques. This, then, was before the institution of the suits re- 
ferred to? 

Ans. Before and since the suits were brought in the summer — 
1870. 

28 Ques. Where is Mr. Turner ? 

Ans. He died in the fall of 1870. 

29 Ques. Have you any other reason for saying Charles K. Mal- 
lory represented Parker West in said suits ? 

Ans. None other than the fact that he asked him to look out for 
his interest when he made that deed to Bey. West, and the fact that 
Mr. Turner visited him at Col. Mallory’s request, frequently stating 
to me what Mr. West wanted Col. Mallory to do with his lands. 

30 Ques. You never at any time heard Parker West state that 
Mr. Mallory represented him in these suits ? 

Ans. I never did. 

31 Ques. You never, did you, at any time heard Col. Mallory, in 
the presence of Parker West, state that he represented him in these 
suits, did you? : 

Ans. The suits were not brought at the time he asked Mr. Mal- 
lory to look out for his interests. 


Here repeat the question. 


Ans. I never did. : 

o2 Ques. Did you at any time after these suits were instituted 
see Mrs. Missouri Smith, Miss Lizzie West, or Mrs. William P. Mar- 
row ? 

Ans. I frequently saw Miss Lizzie West, but saw the others occa- 
sionally. 

33 Ques. Do you —, of your own knowledge, of any employment 
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by these ladies of Col. C. K. Mallory to represent them in these 
sults ¢ 

Ans. No; I do not, unless it was through their brother, Geo. B. 
West. 

ot Ques. Do you know, of your own knowledge, of any employ- 
ment of Charles Kk. Mallory by Geo. Bb. West to represent him in 
these suits? 

Ans. Mr. Geo. B. West frequently visited Col. Mallory’s 
259 office to see about the sale of his father’s land and to consult 
him, as | thought, as his attorney. 

v0 Ques. Did you ever hear him make any contract with Charles 
KX. Mallory to represent him in these suits? 

Ans. No. 

36 Ques. Do you know Geo. b. West well? 

Ans. I do. 

of Ques. What is his general reputation for truth and veracity in 
the community ? 

Ans. I have never heard him questioned. 


(This question and answer is objected to as being entirely irrele- 
vant.) 


38 Ques. You have said you do not know, of your own knowledge, 
of any employment of C. K. Mallory by Mrs. Smith, Miss West, and 
Mrs. Marrow to represent them in these suits unless through their 
brother, Geo. B. West. Do you, of your own knowledge, know of 
any such employment of C. K. Mallory by G. B. West for his sisters 
to represent them in said suits? 

Ans. No; I do not. 

39 Ques. Do you remember about the time of the sale of the West 
heirs of their interest in certain confiscated property to Mr. Hunt- 
lngton ? 


Ans. | heard of it. 


Re-examination: 


—. You have given certain reasons why you knew that Col. Mal- 
lory represented Parker West during his life and his heirs-at-law 
after his death. Did or did not Col. Mallory, to your own knowl- 
edge, represent them in these suits ? 

Ans. He represented them, and he certainly understood he was to 
get a big fee. 1 heard him say so. 

(ues. 2. State whether or not it is a fact that even before you went 
out of the clerk’s office in December, 1870, yon were very intimate 
with Col. Mallory and very familiar with his legal business, espe- 
cially in all suits of importance, such as these were. 

Ans. I was; no one was more so. 


Re-examination: 


Ques. 1. In your answer to the 23d, 24th, and 29th cross-questions 
you give your reasons in detail why you say C. K. Mallory repre- 
sented Parker West in said suits. In your re-examination, an- 
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and that he represented a large number of creditors in the consoli- 
dated suits? 

Ans. I do. 

22 Ques. Did you keep the books of Col. C. Kk. Mallory ? 

Ans. I did not. 

23 Ques. As you did not see Parker West and C. K. Mallory to- 
gether at any time during the years 1870 and 1871, why do you 
say that Col. Mallory represented Parker West in the suits referred 
to? 

Ans. He employed him as his attorney to look out for his inter- 
ests when he made the deed to Geo. b. West, trustee. 

24 Ques. Is that the reason you have for supposing or assuming 

that he was authorized to represent him in the said suits ? 
238 Ans. Not entirely. Before Mr. Turner’s death (who was 

the clerk in Col. Mallory’s office preceding me) he frequently 
sent him to see Mr. Parker West to find out his wishes about the 
sale of this land. 

25 Ques. How do you know this? 

Ans. Mr. Turner, when he came back from Mr. West, would tell 
me of his conversation with Mr. West. 

26 Ques. When was this? 

Ans. This was in 1869 and in 1870. 

27 Ques. This, then, was before the institution of the suits re- 
ferred to? 

Ans. Before and since the suits were brought in the summer — 
1870. 

28 Ques. Where is Mr. Turner? 

Ans. He died in the fall of 1870. 

29 Ques. Have you any other reason for saying Charles Kk. Mal- 
lory represented Parker West in said suits ? 

Ans. None other than the fact that he asked him to look out for 
his interest when he made that deed to Bev. West, and the fact that 
Mr. Turner visited him at Col. Mallory’s request, frequently stating 
to me what Mr. West wanted Col. Mallory to do with his lands. 

30 Ques. You never at any time heard Parker West state that 
Mr. Mallory represented him in these suits ? 

Ans. I never did. 

31 Ques. You never, did you, at any time heard Col. Mallory, in 
the presence of Parker West, state that he represented him in these 
suits, did you? : 

Ans. The suits were not brought at the time he asked Mr. Mal- 
lory to look out for his interests. 


Here repeat the question. 


Ans. I never did. 

3o2 Ques. Did you at any time after these suits were instituted 
see Mrs. Missouri Smith, Miss Lizzie West, or Mrs. William P. Mar- 
row ? 

Ans. I frequently saw Miss Lizzie West, but saw the others occa- 
sionally. 

30d Ques. Do you —, of your own knowledge, of any employment 
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by these ladies of Col. C. K. Mallory to represent them in these 
sults ? 

Ans. No; I do not, unless it was through their brother, Geo. B. 
W est. 

d+ Ques. Do you know, of your own knowledge, of any employ- 
ment of Charles K. Mallory by Geo. B. West to represent him in 
these suits? 

Ans. Mr. Geo. B. West frequently visited Col. Mallory’s 
Zo) office to see about the sale of his father’s land and to consult 
him, as | thought, as his attorney. 

oo (ues. Did you ever hear him make any contract with Charles 
IX. Mallory to represent him in these suits? 

Ans. No. 

36 Ques. Do you know Geo. Bb. West well? 

Ans. I do. 

3d? Ques. What is his general reputation for truth and veracity in 
the community ? 

Ans. I have never heard him questioned. 

(This question and answer is objected to as being entirely irrele- 
vant.) 

308 Ques. You have said you do not know, of your own knowledge, 
of any employment of C. K. Mallory by Mrs. Smith, Miss West, and 
Mrs. Marrow to represent them in these suits unless through their 
brother, Geo. B. West. Do you, of your own knowledge, know of 
any such employment of C. Kk. Mallory by G. B. West for his sisters 
to represent them in said suits? 

Ans. No; I do not. 

39 Ques. Do you remember about the time of thesale of the West 
heirs of their interest in certain confiscated property to Mr. Hunt- 
Ington ? 


Ans. I heard of it. 


Re-examination: 


—. You have given certain reasons why you knew that Col. Mal- 
lory represented Parker West during his life and his heirs-at-law 
after his death. Did or did not Col. Mallory, to your own knowl- 
edge, represent them in these suits ? 

Ans. He represented them, and he certainly understood he was to 
get a big fee. I heard him say so. 

Ques. 2. State whether or not it is a fact that even before you went 
out of the clerk’s office in December, 1870, yon were very intimate 
with Col. Mallory and very familiar with his legal business, espe- 
cially in all suits of importance, such as these were. 

Ans. I was; no one was more so. 


Re-examination: 


Ques. 1. In your answer to the 23d, 24th, and 29th cross-questions 
you give your reasons in detail why you say C. K. Mallory repre- 
sented Parker West in said suits. In your re-examination, an- 


256—1262 


' 


902 WILLIAM P. MARROW ET AL. VS. 


swer to Ist question, you use the language, “ He represented them.” 
What act, to your own knowledge, did Col. Mallory do au- 

240 =‘ thorizing you to say he represented them other than you have 
already testified to? 

Ans. He put the lands at Newport’s News at fabulous prices and 
held them until he got them. They were certainly fabulous prices 
in these days. | 

Ques. 2. What do you mean by saying he put the land at fabu- 
lous prices ; were they not sold by three commissioners ? 

Ans. He did the selling and put the prices, the other commis- 
sioner- acquiescing in what he did. 

Ques. 3. Is this your reason for saying he represented them in 
these suits? 

Ans. I think that is one reason why we may consider he repre- 
sented them. I have already given other reasons. 


And further this deponent saith not. 
WM. S. HOWARD. 


Deposition of Geo. M. Peek for Defendants. 


1 Ques. by defendants’ counsel. State your name, age, residence, 
and occupation. 

Ans. Geo. M. Peek; age, 46 years; Hampton; attorney-at-law. 

2 Ques. State whether or not you were counsel in the chancery 
cause of John L. Peek vs. Parker West and Geo. b. West, trustee, 
which was instituted at August rules, 1870, circuit court, county of 
Elizabeth City. 

Ans. Yes, sir; I represented the plaintiff. 

3 Ques. It appears that the said suit was consolidated with the 
suits of Brinkley vs. Latimer and West and Willis and Wife vs. Lat- 
imer and others, and at the May term of the circuit court of Iliza- 
beth City county, to wit, on the 4th day of May, 15872, a decree was 
entered in the consolidated causes beginning as follows: “ The death 
of Parker West being suggested, on the motion of William P. Mar- 
row and Mary E., his wife, Elizabeth R. West, Geo. B. West, and M. 
Smith and Missouri, his wife, the said Mary E. Marrow, Elizabeth 
R. West, G. B. West, and Missouri Smith being the heirs-at-law of 
the said Parker West, to be made parties defendant to these causes, 
thesaid William P. Marrow, M. E., his wife, E.R. West, G. B. West,and 
M. Smith and Missouri, his wife, are hereby made parties defendants to 
these causes, with leave to file their answers,” &¢. Now, look at the 
original of said decree (which is here handed the witness) and state 
in whose handwriting the original decree is written. 

Ans. In my handwriting. 

Ques. 4. State how you came to write that decree. 

Ans. I had heard of the death of Parker West and went to see 
Col. Mallory, who has represented him, to confer with him and to as- 

certain whether the sales which had been made by the com- 
241 missioners could be confirmed at that term, I stating to him 
that Mr. West was dead. He said that he would fix it, and 
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requested me to sit down and write the decree at his dictation. I 
did So). Hie stated that he represented the heirs of Parker West and 
there would be no trouble about the confirmation of the sale. 


(So much of the foregoing answer as undertakes to state the dec- 
larations of Col. Mallory is objected to.) 


Ques. 5. State whether or not you ever had any interview with 
the heirs of Parker West in which the matter of the Newport’s 
News land was referred to If so, state when and where it occurred, 
what passed between you, aud how you regarded that interview. 

Ans. I had an interview with Miss Elizabeth R. West and Geo. 
b. West at Mrs. Stoar’s,in Hampton. I am unable to locate the 
time: it was not earlier than 1876; it may have been later. Dr. 
Ilope requested me to go there and see Miss West and prepare a con- 
tract for the sale of a piece of ® acres of the Newport News tract, 
which he had agreed to sell to her, stating that she would tell me 
the terms of the contract I went to see her. stated my business, 
and she asked me if I thought her purchase of this piece of land 
would affect her right to recover under the decision of Wallach vs. 
Van Riswick. I told her I was not prepared to give her a decided 
opinion, but thought it would. We discussed the matter for some 
time, her brother, Geo. B. West, engaging in the conversation. | 
then said, You are barred from any recovery by reason of being 
parties to the suit in which the land was sold. ‘They said they were 
not parties, and that no summons had been served upon them. I 
insisted thev had been made parties to the sult. I believe that was 
all that transpired, that I ean recollect. | 

Ques. 6. State whether or not you ever heard or knew of any pro- 
posed action on the part of the West heirs to recover these lands 
until the institution of the ejeetinent suit for that purpose in 1885. 

Ans. I heard Geo. West Say, about the time thev sold to Hunt- 
ington for SS.,000 their hight and title to the lands he purchased, 
that they claimed the other lands also. I never heard of any claim 
after the conversation with Miss West and her brother until after 
the sale to Huntington. 

Ques. 7. Are you not the present county judge of the counties of 
Klizabeth City and Warwick ? 

Ans. Yes, sir. 

Ques. 8. Have you not resided here all your life, and have you 
not been a practitioner at the bar of these two counties for the last 

IS years? 
242 Ans. I have been here all my life, and have been prac- 
ticing here since 1868 in the courts of Elizabeth City and 
Warwick. 

Ques. 9. State whether or not you have been well informed as to 
all matters pertaining to the sales of these lands at Newport’s News 
and the purchasers thereof since 1872 up to the present time. 

Ans. I have. 

Ques. 10. Be kind enough to state whether or not you ever ap- 
proached Mr. John B. Whitehead or Jolin 8S. Tucker in regard to 
the purchase of their lands at Newport’s News, which is a part of 
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the land now in controversy; if so, state when it was and what 
passed between you. 
(Question objected to as irrelevant and immaterial.) 


Ans. I went to see Mr. John B. Whitehead just before this sale of 
the Newport’s News lands to Mr. Huntington—I think about the 
year 1879—to know what he would take for his land at Newport's 
News. He said he would take what he gave for it with 6 per cent. 
on his money. He put it in writing, gave me 10 days in which to 
decide, and I left him. 

Ques. 11. Was the party for whom you were acting well able to 
purchase these lands if he had deemed them a desirable investment 
at that time? 

(Objected to.) 


Ans. He was. 

Ques. 12. What was his reason for not buying? 

Ans. The price was too high. 

Ques. 18. Do you know how much land he represented there at 
that time? 

Ans. Twenty acres and a half. 

Ques. 14. In the decree of May 4th, 1872, it appears that a fee of 
$200 was allowed you; please state how that fee was allowed. 

Ans. The fee was allowed by the court upon written consent of 
the heirs of Parker West, by their counsel, Col. Mallory. The court 
stated when the request was made to allow the fee that the estate 
was not insolvent and he could not allow the fee unless the defend- 
ants consented to it, and suggested that a written consent be filed in 
the papers. Col. Mallory wrote it and signed it and it was filed 
with the papers along with the decree. 


(So much of the foregoing answer as undertakes to state what was 
in the paper referred to is objected to, and the paper itself is called 
for.) 


243 Ques. 15. State, if you know, how much Mr. Huntington 
paid for the Newport’s News lands when he purchased them. 

Ans. I think it was $300 an acre he gave for the West lands. 

Ques. 16. At that interview at Mrs. Stoors’, which was spoken of, 
when you told Miss Elizabeth R. West and Geo. B. West that they 
had been made parties to the suits, did you not tell them who had 
represented them in making them parties ? 

Ans. I think I did. I think 1 told them that Col. Mallory repre- 
sented them. My recollection is that I did. 

Ques. 17. What was the standing of Col. Mallory at the bar of this 
county and Warwick. 

Ans. He was considered the leader of the bar here at that time. 
He was a man of high character and a lawyer of ability. 


Cross-examination by pl’t’ffs counsel : 


Ist Cross-ques. Was there not much discussion and a great variety 
of opinion among lawyers and laymen as to the rigits of heirs, 


JOSEPH B. BRINKLEY ET AL. 205 


creditors, and others in the property in this county which had been 
confiscated by the Government? 

Ans. There was after the decision of Wallack vs. Van Riswick. 
Before that I don’t think there was. ‘There was before that no dif- 
ference of opinion among the lawyers here as to the rights of the 
parties. 

(jues. 2. Was there not after that decision great uncertainty as to 
titles to confiseated lands and great uneasiness felt by those who had 
purchased such lands? 

Ans. There was considerable uneasiness felt by purchasers of con- 
fiscated property, and it was generally considered that there was a 
cloud over the title to confiseated lands when sold by the ancestor 
during his lifetime; that the title was considered defective in such 
Cases. 

Ques. 3. The original decree of May the 4th, 1872, has certain in- 
terlineations. In whose handwriting are these interlineations ? 

Ans. They are in my handwriting. 

Ques. 4. Have you any knowledge of Col. Mallory representing 
Parker West after the suits in which these confiscated lands were 
sold were instituted ? 

Ans. I don’t know that Parker West employed him, but I do know 
that Col. Mallory represented him in these suits. [I went to see him 
as Mr. West’s att’'y before I instituted the suit for John L. Peek. 

Ques. 5. In what way did he represent him? Did he file any 
answer for him or do any other act disclosed by the record in those 
suits to Indicate that he was his attorney ? 

Ans. I do not know if he filed any answer or did any act 

244 which appears of reeord as the att'y for Parker West, but he 

represented the interest of Parker West in the sales that were 

made of his lands, selecting the Newport's News tract to be sold and 

the lots in Hampton, because it was to the interest of Mr. West and 
at his request, as Col Mallory said, that these should be sold first. 

Ques. 6. Did you see Parker West any time after these suits were 
Instituted ? 

Ans. No, sir. 

Ques. 7. The inference that Col. Mallory represented Parker West 
is not from anything Parker West said to you, is it? 

Ans. No, sir. 

Ques. 8. What particular act did Col. Mallory do which led you 
to believe that he represented Parker West? Was it because you 
knew that he had been a friend of Parker West’s before that tame— 
possibly his counsel before that time? 

Ans. I do not remember any particular act that he did as counsel 
for Parker West. I did not know that he and Mr. West were par- 
ticular friends. I went to see Col. Mallory before I instituted the 
suit and he told me he was Mr. West’s attorney. 

(ues. 9. You knew the fact that Col. Mallory, as counsel for Brink- 
ley, had instituted the suit to subject the lands of Parker West for 
his debts, did you not? 

Ans. [am unable to say now whether I did or not. I suppose I 
must have known it, though. 
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Ques. 10. You know nothing of your personal knowledge of the 
employment by Parker West of Col. Mallory in his lifetime or by his 
heirs after his death, do you? 

Ans. I do not. 

Ques. 11. Do most of the purchasers of the Newport’s News lands 
reside in this county, and did they at the time of the purchase ? 
Ans. Yes, sir. 


Re-examination : 

Ques. 1. State whether or not Geo. B. West, after this interview to 
which you have referred, purchased the Hope land. And what did 
he give him for it? 

Ans. He did, but I cannot remember the price. The deed will 
show what he gave for it. 

And further this deponent saith not. 

G. M. PEEK. 


G. M. Peek, being recalled for defendants, testifies as follows: 
By defendant’s counsel : 
245 ©. Look at this deed from Marrow and wife and others to 
Thomas ‘Tabb, trustee, bearing date 19th April, 1872, which 
deed is here put in evidence, marked “X,” and state, if you know, to 
what the following expression has reference, to wit: “ The proceeds 
of the sale of the Newport’s News farm.” 


(Counsel for the plaintiffs object to the introduction of the deed 
and any explanation of said deed as irrelevant and immaterial.) 


Ans. It has reference to the proceeds of the sule of the land sold 
in the suits of Brinkley and Whiting vs. Latimer and others; Willis 
and wife vs. Latimer, and Peek vs. West. Mr. West had three traets 
of land, one called Casey’s, one calied Pumpkin Hall, and one ealled 
Newport News. This Newport News tract is the one here referred 
to and is the only one that has been sold, and the sale referred to is 
the sale in these suits. 


And further this deponent saith not. 
G. M. Pees. 


(NorE By Copyist.—The contract between Parker West and George 
B. West and the contract between Parker West and A. J. Ford, re- 
ferred to in the deposition of William S. Howard, are not found in 
the papers of the cause.) 


Exuipit “ X” with Deposition of G. M. Peek. 


This deed, made this 19th day of April, 1872, between William 
P. Marrow and Mary E., his wife; E. R. West, George B. West, M. 
P. Smith and Missouri, his wife, parties of the first part, — Thomas 
Tabb, trustee, of the second part, witnesseth : 

That the said William P. Marrow and Mary E., his wife; E. R. 
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“ 
West, George B. West, M. P. Smith and Missouri, his wife, parties of 
the first part, do by these presents grant and convey unto Thomas 
Tubb, trustee, all that certain tract of land known as “ Pumpkin 
Hall,” containing sixty acres, more or less, adjoining the Newport 
News farm and the lands of Thomas Tabb and C. Kk. Mallory, form- 
erly Melson’s; also that certain tract of land known as Casey’s, con- 
taining two hundred acres, more or less, bounded by the Burke 
farm, the lands of Ivy, — Saltford’s creek, in trust to secure the 
prompt and faithful payment of the sum of one thousand five hun- 
dred and forty-three dollars and sixty cents, with interest from date 
at the rate of 10 per cent. per annum, to Thomas E. Milstead, ad- 
ministrator of Wm. Lee, dee’d. It is further stipulated and agreed 
that the said lien shall not be enforced until it is ascertained 
246 whether or not there shall be sufficient coming from the pro- 
ceeds of the sale of the Newport News farm to satisfy the 
aforesaid sum of one thousand five hundred and forty-three dollars 
and sixty cents, with interest thereon, the said sum to be paid from 
said proceeds of sale if sufficient for that purpose. As to the above 
debt we do waive the homestead exemption. 
Witness the following signatures and seals: 


WM. P. MARROW. [seat] 
MARY E. MARROW. [seat.] 
E. R. WEST. SEAL] 
GEO. B. WEST. SEAL. 
M. P. SMITH. SEAL.) 
M. SMITH. SEAL. ] 


(Page 533 of MS. record omitted.) 
In the elerk’s office of Elizabeth City county, April 24th, 1872— 
This deed was received and, together with the certificates annexed, 

and being stamped with two dollars in U.S. int. rev. stamps and the 

same being cancelled, was admitted to record. 


Teste : E. W. HOLT, D. ¢. 


A copy. 
Teste : S. Ek. BICKFORD, Clerk. 


Agreement of Counsel as to Amount of Money on Deposit in Marine Bank 
and Crtize ne’ Bank of Norfolk. Va., be ing— 


Exarpir “C.” Filed with Depositions for Plaintiffs. 
Circuit Court of Elizabeth City County. 
In Suit of Marrow and Wire and Others vs. BRINKLEY and Others. 


[t is agreed that statement “ D” filed with the plaintiffs’ bill, be- 
ing copy of the account kept at the Marine Bank of Norfolk, Va. 
(and furnished bv said bank), in the consolidated causes of Brinkley 
vs. Latimer and West and Peek vs. West, showing a balance on July 
Ist, 1885, to credit of said causes of $6,241.75, is correct. 
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It is also agreed that statement “ E” filed with plaintiffs’ bill, be- 
ing copy of account kept with Citizens’ Bank of Norfolk, Va. (and 
furnished by said bank), in said consolidated causes, showing bal- 

ance on July Ist, 1885, to credit of said causes of $2,128.66, 
247 ~—is correct, and proof of the said papers is dispined with, but 
no objection to the admissibility of the facts mentioned in 
said papers is waived. On the contrary, the admissibility of the same 
is expressly excepted to by the defendants as irrelevant and imma- 
terial, and because their introduction is in pursuance of an effort to 
contradict the record. , 
BURROUGHS «& BRO., 
Att’y- for Plaintifjs. 
THOMAS 'TABB, 
Att'y for Defendants. 
TUNSTALL & THOM, Aft’ys. 


Following are the decrees which have been entered in this cause: 
VIRGINIA: 
In the Circuit Court of Elizabeth City County, June 8th, 1886. 


WittrAM P. Marrow and Wrre and Others, PI’t’ffs, 
against 


JosEPH B. BRINKLEY and Others, Def ’ts. 


It is ordered that this cause, which has been duly matured by per- 
sonal service of process on the resident defendants, and by order of 
publication duly published and posted against the non-resident de- 
fendants, and has been set for hearing by the plaintiffs, and which 
has been duly removed to this court from the circuit court of War- 
wick county, be placed upon the docket of this court. 


VIRGINIA: 
In the Circuit Court of Elizabeth City County, June 10th, 1886. 


WittiAM P. Marrow and Wire and Others, PI’t’ffs, 
against 
JoseEPH B. BRINKLEY and Others, Def’ts. 


This day came John 8S. Tucker and presented his petition, which 
is herewith filed, praying to be admitted asa party defendant in this 
“ause, Which motion is granted by the court, and he is accordingly 
admitted as a party defendant hereto. 

Thereupon came Richard B. Tunstall, trustee under deed of as- 
signment from the Franklin Savings Bank of the City of Norfolk, — 
from the petition (and the exhibit filed therewith) of John S. Tucker 
that he is substantially interested in the subject-matter of the con- 

troversy 1n this suit, and also moved to be admitted as a party 
248 defendant hereto, which leave is granted, and he is admitted 
a party defendant accordingly. 
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Thereupon came the defendants, John B. Whitehead, Alfred P. 
Thom, trustee; William A. Kimberly, John 8. Tucker, and Richard 
8. Tunstall, trustee, and moved the court for leave to file their re- 
spective separate demurrers and answers to the bill of complaint in 
this cause; and the defendants, Charles F. Groome and Emma D., 
his wife, moved the court for leave to file their joint demurrer and 


ioint answer to the same: and the defendant, Alfred P. Thom, trus- 
° > | 


tee, moved the court for leave to file his supplemental answer to said 
bill, which leave so prayed for by the said defendants is granted 
by the court, and all of said demurrers and answers are filed accord- 
ingly. 


VIRGINIA: 


In the Cireuit Court of Elizabeth City County, October 26, 1886. In 
Chancery. 


W. P. Marrow and Mary E., His Wife: Grorce B. West, and 
Missouri Situ, P1’t’ffs, 
against 


JoserpH B. BrRinkiey, Jonn L. Peek, Joun B. WHITEHEAD, ALFRED 


P. Thom, Trustee; William H. Kimberly, Charles F. Groome and 
Emma D.Groome, His Wife; George W.Schermerhorn, and George 
Booker and Others, Def’ts. 


This cause, which has been heretofore heard upon the papers 
formerly mentioned, and also upon the depositions filed on behalf of 
the vurlous parties, the sald depositions having been inadvertently 
omitted from the enumeration of papers On which the said cause 
was heard at the time of the last decree herein, came on this day to 
be again heard upon the papers formerly read, including said depo- 
sitions, and was argued by counsel. 

Whereupon and the court, having duly and maturely considered 
the said cause, Is of opinion that the prayers of the said bill should 
be denied, and doth accordingly adjudge, order, and decree that the 
said bill be, and the same is hereby, dismissed. 

The court doth further order that the defendants recover against 
the plaintiffs their costs by them about their suit in this behalf ex- 
pended. 


(MS. record pages 540 to 547, inclusive, omitted.) 


249 Deed from Marrow and Wife and Others to George B. West. 


Know all men by these presents that we, William P. Marrow and 
Mary E. Marrow (née West), his wife, of the city of Richmond, Vir- 
ginia, and Elizabeth R. West and Missouri Smith (7ée West), of the 
county of Warwick, in the State of Virginia, on the one part, In 
consideration of the sum of five dollars, the receipt whereof is hereby 
acknowledged, have remised, released, and forever quitclaimed, and 
by these presents do for ourselves, our heirs, executors, and admin- 
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istrators, remise, release, and forever quitclaim, unto the said George 
Bb. West, of the said county of Warwick, in the State of Vi irginia, of 
the other part, and to his heirs and assigns forever all such right, 
title, interest, property, claim, or possession, either at law or in equity, 
that we or either of us have or ought to have as the heirs-at-law 
and distributees of Parker West, late of the countv of Warwick 
aforesaid, dece: ased, in and to acertain tract or parcel of land situate, 
lying, and, being in the aforesaid county of Warwick, in the State of 
Virginia, bounded as follows: North by the lands of the Chesapeake 
and Ohio Railway Company, east by the Old Dominion Land Coin- 
pany, south by the lands of C. P. Huntington, and west by James 
river, and is the land on which said G. B. West resides, containing 
ten (10) acres, more or less; to have and to hold said premises unto 
the said George B. West, his heirs and assigns, to his and their own 
proper use and behoof forever, so that neither we, the said William 
P. Marrow and Mary K., his wite, Elizabeth R. West and Missouri 
Smith, or either of us, or any other person or persons in our names 
and behalf, can, shall, or will hereafter claim or demand any right 
or title to the above-described premises or any part thereof, but they 
and every one of them shall by these presents be excluded and for- 
ever barred. 
Witness the following signatures and seals this 18th day of June, 
1885. 
WM. P. MARROW. ‘SEAL. 
MARY E. MARROW. mn 
ELIZABETH KR. WEST. [SsEAt.| 
MISSOURI P. SMITH. re 


(Page 550 of MS. record omitted.) 


In the clerk’s office of the county court of Warwick county, the 
16th day of July, A. D. 1885— 


200 The foregoing writing was presented and, with the certifi- 
cates annexed, admitted to record. 
Teste : H. H. WYNNE, Clerk. 


A copy. 
Teste: WM. H. WYNNE, D. C., 
For H. H. WYNNE, Clerk. 


A true transcript of the record. 
Teste : S. Ek. BICKFORD, Clerk. 


A copy. 
‘Teste : GEO, K. TAYLOR, ¢ 


JOSEPH B. BRINKLEY ET AL. 211] 


251 Addition to Record. 
Marrow and WIPE vs. BRINKLEY and als. 


In the Cireuit Court of Warwick County. In Chancery. 
WittrAmM P. Marrow and Mary E., His Wife: Georce B. West, 
and Missourr Smiru, Plaintiffs, 
is. 

Josernu B. Brinkriey, Joun L. Peek, Joun B. Waurreneap, ALFRED P. 
Thom, Trustee; Wm. H. Kimberly, Martin MeDavitt, Chas. F 

Groome and Emma D., His Wife: Geo. W. Schermerhorn, Geo. 
1} oker, and Jno. S. Tucker, Defendants. 


The answer of John S. Tucker to the bill of complaint against him 
and others exhibited by Wm. P. Marrow and Mary E., his wife; 
George B. West, and Missour! Smith in the said circuit court of 
Warwick county. 


This respondent, without waiving the benefit of his demurrer filed 
in this cause, and reserving to himself any and all benefit of excep- 
tions to the said bill, for answer thereto, or to so much thereof as he 
im to answer, answering, 


is advised it is necessary or material for 
Says. 

[. He admits the original title of Parker West, as set out in the 
first paragraph of the bill, to the property therein mentioned, and 
that said West occupied and held possession of the same as therein 
alleged. He further admits the institution of the confiscation pro- 
ceedings referred to in said paragraph, but prays reference to the Ex- 
hibit “A” filed with said bill for the particulars, construction, and 
effect of the same. 

[I. This respondent admits the institution of the proceed- 
252 ings mentioned and referred to in the second paragraph of 
the bill in the circuit court of Elizabeth City county, but for 
particular information as to the same and the construction and 
effect. thereof he refers to the certified copy of the record of the pro- 
ceedings filed with the answer of A. P. Thom, trustee, in this cause, 
and he makes the said record or certified copy thereof a part of this 
his answer. 

III. This respondent also admits proceedings in said causes re- 
ferred to in the third paragraph of the bill of the nature therein 
alleged; but he here again refers to the certified copy of the record 
thereof for the particulars, construction, and effect of the same, 

iV. This respondent also admits the i. ndition of the decree of 
May 4th, 1871, but he avers that the land itself and the fee-simple 
interest therein and no less estate whatever was sold in said pro- 
ceedings, and the court so intended and directed, as clearly appears 
from the record thereof. 

V. This respondent, further answering, submits that the construe- 
tion and effect of the confiscation proceedings referred to is a ques- 
tion of law to be determined by the court, and which has been de- 
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| by the court, and is not a question of fact requiring ali- 
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lle further admits that Parker West died intestate the latter part 
of the vear, to wit, in December, 1871. He is informed and _ be- 
lieves that George B. West, Elizabeth R. West. Missouri Smith. and 
Mary Ek. Marrow were his only children and heirs-at-law. He is 
also informed that Elizabeth R. West died in the vear 1885 intes- 
tate, unmarried, and without issue As to the state of the plaintiffs’ 
knowledge or belief as LO any rights of theirs in respect to the con- 
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tiffs themselves, and from the well-known and admitted facts and 
circumstances surrounding the matter. and from information and 
belief derived from such source. this respondent denies the allega- 
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K. \I; alloy ef Is now dead ana has he nh che acl hor tt) mny Vedas. 
This. respondent further all | | | 

(to whom alone the deed was made for 1 203 acres yught bv him 
and this respondent, and who has since conveyed to this respondent 
an undivided one-half interest in the Sabie, as herematter shown) 
as well as this respondent were purchasers from the special commis- 
iamecdien taint nates dateie. atk onicheed enna a decree In 
said causes more than six months after the date of said decree, and 
that said sale was confirmed: that they purchased with full eon- 
of the recitals ana stite- 


fidenee in and upon the faith and ered 
at they had never heard 


ments of echo ae: et said record +: 1 

any question — as to the truth of the said recitals and state- 
ments or any suger estion ay the plammtrtl | raict parties 
to the said | Ahi. and this respondent is advised that it was 
not Incumbent upon them to loo < behin | the said deeree and rec- 
ord, and that they had the ri; nt to rely fully upon the truth and 
accuracy of the same; that at the time this respondent purchased 
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his interest in the said landsand at the time the fall purchase price 
therefor was paid, which was done prior to the conveyance thereof 
to his trustee, John Bb. Whitehead. and at the time of such COnUVeCY- 
ance, Which was Marelh 16,1880, this respondent and his said truste 
were 1n entire Ignorance of any claims or pretension on the prt of 
the said West heirs as to said lands or any part thereof, and never 
heard thereof until long subsequent thereto; and this r spondent Is 
| said prop- 


ines in said 


advised that, being as aforesaid purchasers for value « 
erty and without notice of any infirmity in the procee 
causes or of anv want of ve Tl Be ] . 

of said decree of May 7 1S72, they are now, and have been at all 
times s1nce their said pu chase Was eoutirmed by the court. abso- 
lutely protected by the see 
thereon by any person who appears upon said record to have been a 
party thereto which can affect their interests as purchasers; and 
this respondent further savs that even if th 
plaintiffs as to the truth of the recitals and statements of the said 
decree were founded in fuet the plaintills, us above stated, were 
thoroughly cognizant of the fact that the proceedings were pending 
under which the said John B. Whitehead and this respondent pur- 
chased the land in question, and hat the object of said proceedings 
was to sell the said land: that they stood by in silence and allowed 
the said purchase to be made without any intimation of any claim 
whatsoever on their part, ana that, on the Coutrary, as before 
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asserting claims without’ shadow of merit or foundation, and that 
' they are themselves endeavoring to perpetuate, through the instru- 
mentality of this court,a gross fraud upon him, the said respondent. 

IX. In response to the ninth paragraph of the suid bill, this re- 
spondent alleges that it is perfectly con pel ht fer parties Lo be tnade 
defendants to chancery causes in the mode pursued by the decree of 
May 4th, 1872, in said consolidated causes, namely, by voluntary 
appearance and motion, and that such Is the common practice, and 
that the proceedings for revival referred to in said paragraph are 
only hecessary when emanating from the plaintiffs and directed 
against defendant as in invitos or at least not voluntarily appearing. 

X. In response to the tenth paragraph of the bill, in reference to 
the report of the 23d April, 1SSO0, of George M. Peek, special com- 
missioner, this respondent says that it appears from the allegations 
of the plaintiffs in the paragraph itself that the checks in question 
were drawn by the said George M. Peek in favor of these parties, as 
alleged in said report, and were delivered Lo the said George Lb. 
West, notwithstanding the plaintiffs deny in said paragraph that 
the said facts are true. Whether the said parties refused to accept 
them from the said George 1b. West, or whether they were lost by 
him this respondent does not know; but it is at least certain from 
the plaintiff’s own allegations that the said George Bb. West accepted 
his own as well as the other checks from the said ‘special comnis- 
sioner without objection. 

XI. This respondent admits that in the year 18585 the plaintiffs 
and Elizabeth RK. West instituted an ejectment, as alleged in the 
eleventh paragraph of the bili, and that on the trial thereof the said 
plaintiffs submitted to a nonsuit. He admits further that the court 
overruled the said evidence offered by the plaintiffs for the PUPPose 
of attacking the said decree of May Ith, S72, not deeming it neces- 
sary to pass Upon the objections raised by the defendants to the com- 
petency of the said plaintiffs as witnesses; but this respondent 

denies that the court ruled that the plaintiffs had appeared 
208 in open court in proper person, or that the court ruled that 

the said decree so alleged (if it be intended so to state or to 
intimate in the said bill); and he further denies that the defend- 
ants in the said action based their defence upon the appearance of 
the said plaintiffs in proper person, or claimed that the said decree 
of May 4th, 1S7Z, should be so construed. As hereinbefore shown, 
this respondent alleges that the said plaintiffs were represented by 
Charles Kk. Mallory, as their attorney, at and after the said decree of 
May 4th, 1872, in the said consolidated causes, and it was so alleged 
on the trial of the said ejectment suit. 

XII. In reply to the twelfth paragraph of the said bill, this re- 
spondent denies the allegations therein contained that the recitals 
in the said decree of May 4th, 1872, as to their appearance, are fulse, 
and that the said court at no time in the said proceedings had any 
jurisdiction over the persons of the plaintiffs; and this respondent 
again alleges that the said plaintiffs did appear in said suits by their 
counsel, and were made parties thereto long prior to the purchase of 
the said land by the said John B. Whitehead and this respondent, 
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In THE CLERK’s OFFICE OF THE CIRCUIT 
Court or Enizaspetu City County, VA. 
I hereby certify that the foregoing answer isa true and perfect 
transcript of one now on file in my said office in said suit. 

Given under my hand this 14th February, A. D. 1858. 

JNO. BOOKER, Clerk. 
A copy. 
Teste: GEO. K. TAYLOR, C. C. 


260 And now, at this day, to wit, at a supreme court of appeals 
held at the State court-house, in the city of Richmond, on 
Thursday, the 17th of May, 1888. 


WituraM T. Marrow and Mary E., His Wife: Grorce B. West: 
and Missourt Smita, Appellants, 


against 


JosePpH B. Brinkiey, Joun L. Peek, Jonn B. Warrenean, A. P. 
Thom, Trustee; William H. Kimberly, Martin McDevitt, Charles 
T. Groome and Emma D., His Wife; George W. Schermerhorn 
and George Booker, W. 8. Howard, Harry Libbey and George M. 
Peek, trustees; Jolin 5. Tucker, and Richard B. Tunstall, Trustee, 
Appellees. 


Upon an appeal from a decree pronounced by the cireuit court of 
the county of Elizabeth City on the 26th of October, 1886. 


261 This day came again the parties, by their counsel, and the 
court, having maturely considered the transcript of the 
record of the decree aforesaid and the arguments of counsel, is of 
opinion, for reasons stated in writing and filed with the record, that 
there is no error in the said decree. It is therefore decreed and 
ordered that the same be affirmed, and that the appellants pay to 
the appellees thirty dollars damages, and also their costs by them 
about their defence herein expended, which is ordered to be cer- 
tified to the said circuit court of the county of Elizabeth City. 


And afterwards, to wit: 


In the Supreme Court of Appeals of Virginia, Monday, June 4th, 
1888. 


On mature consideration of the petition of the appellants 
262 to amend the decree pronounced herein on the 17th of May, 
1858, it is ordered that said petition be rejected. 
Which petition to amend is as follows: 
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963 tition to Amend or for a Rehearing. 
In the Supreme Court of Appeals of Virginia, at Richmond. 
Marrow & Wire e¢ als. vs. BRINKLEY et als. 


To the honorable judges of the supreme court of appeals : 


[lumbly complaining, showeth unto your honors your petitioners, 


the appellants, as follows: 

1. That on the 17th day of May, 1SSS8, in the above-entitled cause 
a decree was entered simply aflirming the decree of the lower court 
entered on the 26th day of October, 1886, dismissing the bill of the 
plaintiffs below, for reasons stated In the opinion of the court. 

2. The reasons stated are based upon the equitable doctrine of 
estoppel in pais and innocent purchaser for value, without notice, 
the language of the opinion on these points being as follows: 

(a.) “ Ilaving kepta sinister silence when they should have spoken 
with candor and courage, equity now closes her door and leaves 
them to obtain from a court of law what they can.” 

(b.) “That as against an innocent purchaser for value, 
264 without notice, a court of equity is without jurisdiction and 
will refuse to give any assistance whatever, leaving the party 

to enforce his technical rights at law.” 

3. Your petitioners were advised by counsel, when this suit was 
instituted, that should they obtain the relief prayed for—the annul- 
ling of the decrees of May 4th, 1871, and May 4th, 1872, and the 
deeds to certain purchasers (printed Record, p. 38)—it would still be 
necessary to bring an action of ejectment against the tenant in pos- 
session to recover possession of the lands In controversy. 

Acting under this advice, they, about the Ist of October, 1886, 
within the fifteen years allowed by statute, instituted their second 
action of ejectment against the tenant in possession in the county of 
Warwick, the county.in which the lands are situated, and this action 
is still pending. 

4. The reasons upon which the decree of the court is founded 
would lead your petitioners to believe that the decree of affirmance 
was not intended to prejudge their rights in the suit at law now 
pending. 

Indeed, were it a consessum that the effect of the deerees of May 
4th, 1871, and 1872, in the consolidated causes and the deeds made 
to the purchasers, was to vest in them only such title as was 
vested in Parker West, the judgment debtor, or that the decree of 
May 4th, 1872, might be attacked collaterally for fraud (22 Gratt., 
425-4), still all the reasons of the opinion might be strictly accurate 
and correct in a court of equity, or the court may have refused 
equitable relief while not intending to express any opinion upon 
the rights of the parties in a court of law. 

The practice in such cases is for the court to affirm without preju- 
dice to any suit at law the parties may be advised to bring. (2 
Rob. Practice (old ed.), p. 457.) 
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Your petitioners pray as follows: 
That the decree entered in this cause may be amended 
265 and corrected so as to read: That the decree of the court be- 
low is affirmed, “ but this affirmance is to be without  rejudice 
to any suit at law now pending between the appellants and appellees, 
or that the appellants may be advised to bring for the lands in con- 
troversy;” or, should your honors deem it proper that the case 
should be reheard as to this matter, that this petition may be treated 
as a petition for a rehearing. 
And they will ever pray, Xe. 
W. P. MARROW anv MARY, His Wire, 
GEO. B. WEST, anp 
MISSOURI SMITH, 
By their counsel, BURROUGHS & BRO. 


A true transcript of the record. 
Teste: GEO. K. TAYLOR, C. C. 


Copy Opinion of tive Supreme (nurt of A pp als of Virginia, De live red 
on the 17th of May, ISSS. 


266 Marrow et als. vs. BRINKLEY ef als. 


FAUNTLEROY J.: 

The petition of William P. Marrow and Mary E., his wife ; George 
B. West, and Missouri Smith represents that they are aggrieved by a 
decree of the circuit court of Elizabeth City county rendered on the 
26th day of October, 1886, in a chancery cause in said court pend- 
ing, In which they, the said petitioners, are complainants and 
Joseph b. Brinkley, John L. Peek, John B. Whitehead, A. P. Thom, 
trustee ; William Hl. Kimberly, Martin MeDevitt,Charles I. Groome, 
and Emma D., his wife; George W. Schermerhorn, and George 
Booker, are defendants. At the August rules, 1870, J. B. Brinkley, 
a judgment creditor of Parker West, instituted his suit in the circuit 
court of the county of Elizabeth City to subject the lands of Parker 
West to the satisfaction of his judgment. At the same rules John 
L.. Peek, another judgment creditor of Parker West, also instituted 
his suit in the same court to subject the lands of Parker West to the 
satisfaction of his judgment. At the September term, 1870, of the 
said court these suits were consolidated with the suit pending in the 
same court of Willis v. Latimer, because the said Latimer was also 
a cojudgment debtor to the said Brinkley with Parker West. On 
the 6th of September, 1870, a decree was entered in the said consoli- 
dated causes for an account of all the real estate of Parker West, its 
annual value, and the liens thereon. The commissioners’ report, 
responsive to this order, showing a large number of judgments, ag- 
gregating many thousands of dollars, and the lands belonging to 
Parker West, with their annual and fee-simple value, and their in- 
sufficiency to satisfy the judgment liens thereon in five years, was 
confirmed by a decree pronounced May 4, 1871, and by the same 
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decree special commissioners were appointed to sel] the real estate 
of Parker West, and, among other lands to be sold, “all the interest 
of Parker Westin that certain tract of land known as ‘ Newport 
Ne ws,’ containing UO acres,” ete. ‘| he said Newport News tract of 
lend Was in the possession oo 4. Bh \lexander and : or & Bowen 
under a sale made by the United States district court of Virginia 
under the confiscation act of 1864. Parker West died in December, 
1871, and at the May term, 1872, of the circuit court of Elizabeth 
City county, its special commissioners of sale reported that they had 

sold to sundry purchasers, in designated lots, 64 acres of this 
267 Newport News tract for the price of $100 per acre; and on 

the bth day of May, S72, the court entered in) the said COll- 
solidated causes the following order, viz: “The death of Parker 
West being suggested, on the motion of William P. Marrow and 
Mary E., his wife, Elizabeth R. West, George B. West, and M. Smith 
and Missouri, his wife (the said Mary E. Marrow, Elizabeth R. West, 
G. B. West. and Missouri Smith beine the hetrs-at-law of the said 
Parker W est to be made parties defi ndant to these Causes, the suid 
William -, Marrow and M. 7. lis wife, Ie RR. West, Cy. 3. West, and 
M. Smith and Missouri, his wife, are hereby made parties defendant 
to these causes, with leave to file their answers. This cause then, 
this day, again came on to be heard on the papers formerly read 
and on the report of Special Commissioners C. K. Mallory, Thomas 
‘Tabb, and G. M. Peek of the sales made by them under a former 
decree 1 thi se causes, lO which a port ne xceptions have been filed, 
and were argued by counsel : Ol} consideration whereof the court 
doth adjudge, ord fr and deeree that the sald report of the sales re- 
ported therein be, and the Sume are hereby, confirmed.” At the 
Mctober term, ISi 2, the suid special comniissioners of sale reported 
that they had sold 20! other acres of the said New port News tract, 
at S100 per acre, to John S. Tucker and John B. Whitehead: and, 
by a decree entered in‘the said consolidated causes October 2, 1872, 
the court confirmed the said eile, All the purchase-money for 
the foregoing-recited sales for the said Newport News tract of 
land, at S100 per acre, Was duly pial and deeds madeand delivered 
to the r spective purchasers in obedience to the decrees of the said 
circuit court. These lands brought the very high price of $100 per 
acre in the expectation that Newport News would be the deep-water 
terminus of the Chesapeake & Ohio railroad, but the value of the 
said lands fluctuated greatly between 1872 and 1881, as the proba- 
bilities increased or diminished that Newport News would become 
the terminus of the Iluntington system of railroads. This being 
definitely determined in 1881, the appellants institutea suit to re- 
cover the lands whieh are the subject of this controversy, and this 
was the first intimation that the defendants (the appellees here) had 
that the heirs of Parker West, deceased, made any claim to the 
lands which had been sold to pay his le bts under the decree of the 
circuit court of May 4, 1872, and which had been bought and paid 
for by them, although the said heirs (plaintiffs), with the exception 
of William P. Marrow and Mary E., his wife, who lived in the city 
of Richmond, resided from 1872 to this time on a part of the very 
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Newport News tract of land which G. B. West, one of the said heirs 
and plaintiffs, had purchased. at the said sale under the said decree 
in said eauses. This suit, however, was abandoned without bill 
being filed, and in 1885, after the lapse of more than 13 years from 
the sale and confirmation of title to these lands, bought and paid for 
by these bona fide purchasers at a judicial sale, and occupied, pos- 
sessed, and enjoyed and resold to other bona fide purchasers, without 
notice, for value, the said heirs of Parker West instituted an action 
of ejectment against the appellees to dispossess them of the land 
which they had purchased. This action also they abandoned, be- 
cause the court was of opinion that under the decree of May 4, 1872, 
the defendants were vested with a legal title under a decree which 
could not be assailed collaterally, and then they brought this suit, 
seeking to annul the said decree of May 4, 1872, alleging that they 
were never parties to the causes under which the said lands were 
sold. The circuit court of Elzabeth City county, b: 

October 26, 1886, having maturely considered the bill, answers, ex- 


hibits, depositions, and argument, dismissed the bill. We are of 


opinion Liat the bill wis properly dismisst (l. 
In 1870 suits were brought, by the creditors of Parker West in 


the circuit court of Elizabeth City county, having jurisdiction of 
him and his lands in said county, tosubject them to the payment of 


his debts. Pending the said suits (consolidated) Parker West 
96S died, in Deeember, 1871, and his heirs-at-law were made 

parties defendant to the causes May t i872, by an order of 
the court reciting that the death of Parker Wesi was suggested, and 
that his heirs-at-law, the appellants here, were by name, upon their 
own motion and appearance, made parties defendant and given leave 
to file their answers. It appears by the very record and the solemn 
recital of the decree complained of that at the time of the rendition 
of the decree, May 7 1S72, under which the appellees purenhased 
and to annul which is the object of this suit, they, the appellants, 
were before the court, and after they had so become parties the sales 
of the lands were made and reported to the court and confirmed by 
the court without opposition or question by them or any of them— 
G. B. West, one of them and one of the appellants, actually pur- 
chasing a portion of the lands at the said sales, and some of the 
others living upon it; and now, after all these vears of fluctuation 
of value, these lands sold at a very high price and applied to pay 
their ancestor's admitted debts, these appellants seek to set the sales 
aside, annul the decree of the court, and recover the property, which 
has since become of great value. The appellees are bona fide pur- 
chasers froin a court of competent jurisdiction, at a judicial sale, for 


value, without notice of any of the matters extrinsic to the record, 


relied on now by the appellants to support their claim, and as such 
they have the right to rely absolutely upon the verity of the record 
as to facts extrinsic to the record and of which they had no notice, 
even assuming the existence of those faets dehors the record. The 
decisions of the courts, as a system of equity founded upon an en- 
lightened public policy to give sanction to judicial sales and secu- 
rity and repose to judicial titles, establish the rule that a purchaser 
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ata judicial sale, without notice, under proceedings regular upon 
the face of the record of a court of competent jurisdiction, will be 
protected as against the mere errors of the court and secret vices In 
the proceedings, which can only be made to appear by the proof of 
extrinsic facts not appearing on the face of the record. ‘Toadmita 
party to a suit the record of which solemnly vouches him to be 
such, to recover against a purchaser at a judicial sale made under 
that record, by swearing that no service was actually made on him 
and that there was no authorized appearance for him, as tn this case, 
many years after the event and after the death of the officers of the 
court and the distinguished and honorable counsel who had knowl- 
edge and could Prove the facts vouched in the record of the proceed- 
ings, would Opel the door most Invitingly LO poe ryury, Injustice, and 
fraud, destroy ail confidence in and efficiency of Judicial sales, un- 
settle Utles, and produce untold misery, mischief, and confusion 
throughout the Commonwealth. The language of this court, by 


‘ 


Lewls. .. in Wileher Y. Robe rtson, id Va O16. is: “On the other 
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judgment or decree Is sustained, not because a judgment r ndered 
without notice is good, but because the law does not permit the in- 
troduction of evidence to overthrow that which, for reasons of public 
policy, it treats as absolute veritv. ‘The record is conclusively pre- 
sumed to speak the truth and can be tried only by inspection. ‘This 
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Wwoich arises In the cause, inciuding the tacts necessary to the exer- 


cise of its jurisdiction, and as to which, therefore, its judgment, 
unless obtained by fraud or collusion, is binding, until reversed, on 
every other Court: and especla ly is this so In respect to deerees 
under which sales are made to bona fide purchasers. If it were other- 
wise—if purchasers could be held responsible for the errors of the 
court, or could be required to look beyond the proceedings in the 
cause to find authority for the court to act—then such sales, as has 
well been said, would be but snares for honest men.” See, also, 1 
Smith Lead. Cas.. pt. 4 D. 1127: 2 Amer. Lead. Cas., 803: Reeve v. 
IK ¢ nnedy, i3 Cal... 647: Freem. Judem., §§ 416, 509: Dunklin 
260) v. Wilson, 64 Ala., 163: Hess Rader, 26 Grat., 749. The 
appellees ure Innocent third parties, not concerned in the 
litigation ty fore the court, and who became purchasers by the InvVI- 
tation of the court, and bhi evidence of the appearance of the heirs 
O] Parker West is the recital in the e¢ urt’s decree of the fact, sol- 
emniy alleged thereby, that these heirs, the appellants, were before 
the court and admitted as parties defendant on their own motion. 
But the evidence in the record, outside of the recital of the fact 
in the decree itself, Is clear and abundat [ that these heirs knew of 
the pendency of the suits and all the proceedings therein and the 


object thereof; that Col. Mallory, who is dead, represented their 


, 


father in these suits to sell his lands, and they did not revoke or 
question his authority after the death of Parker West, pending the 
suits, and before the sales were decreed and made and reported to 


' 
li 
‘| 
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and confirmed by the court; nor did they ever take any manner of 
exception whatever to the act of the court in selling these lands, and 
the authority of Col. Mallory must be presumed. Judge Moncure, 
in Wilson v. Smith, 22 Grat., 494, says: “ He (the attorney) has the 
right to presume his authority was continued until revoked.” And 
so, Whether actual parties or not, they knew of the proceedings and 
their object, and were in duty bound to act not only with fairness 
and candor but with diligence, and having failed to do so until, by 
their omission and laches (if not, indeed, by their cunning and ¢al- 
culating design), the lands have passed, by regular process of law 
and the proceedings of a court of competent jurisdiction, into the 
hands of innocent purchasers, without notice, for value, whose pos- 
session it would be now inequitable and against public policy to dis- 
turb, the appellants are estopped from questioning their title. 
Grymes v. Sanders, 93 U.S., 61; The Key City, 14 Wall., 660; Har- 
wood v. Railroad Co.,17 Wall., 8L; Hayward v. Bank, 96 U.S., 618; 
Oil Co. v. Marbury, 91 U. S., 592; Wendell v. Van Rensselaer, 1 
Johns., ch. 544; Bank v. Morgan, 117 U. 5., 108, 6 Sup. Ct. Rep., 
657 : ser! v. Rai'road Co., 96 U.S., 716; Neslin v. Wells, 104 U 
S., 488, 459; Dickerson v. Cole rrove, 10O U.S., 580; Allen v. Hoff- 
man, 258. D Rep., 602; Nicholas v. Austin, 18. E. Rep., 152 

The record shows that these ap pe ‘lants knew all the time all the 
material facts with reference to the sale of these lands by the circuit 
court of Elizabeth City county, as far back as 15872, to pay their 
father’s debts. They resided, all but One, Upon il part ol the very 
tract which was subdivided and sold to these appelices, which parcel 
G. B. West, one of the heirs and appellants, had bought in these 
suits, and the evidence is clear that Marrow, the one residing in 
Richmond, knew all the proceedings. ‘They had daily evidence 
before their eves of the possession by the chp poe llees of the property 
which they knew had been sold to them. They resided, all of them 
except Marrow, Within a few miles of the residence of the attorney 
who they knew had been the trusted representative of their father, 
and who had continued, after his death, to represent them in the 
suits and the sale of the lands, and they were in daily intereourse 
with the purchasers who they knew had bought and resold these 
lands to others for value and without notice. They admit that in 
1876 they knew of their supposed rights, yet for nearly 14 years 
from the sale and purchase of these lands under the decree of the 
court, In suits for the purpose, to which they were parties, they re- 
main silent and acquiescent. ‘There were periods during all these 
long years of great doubt and hope deferred as to the final coming 
of the Che sapeake & Ohio Railroad to Newport News, and of conse- 
quent fluctuation and heavy depression in the value of these lands 
far below the price which these appellees had paid for them, and it 
was not till after the railroad had reached Newport News that their 
silence was broken and this suit begun, by which they ask a court 
of conscience to deprive innocent purchasers of their vested and ad- 


judged rights that they may have the benefit of the ultimate en- 


hancement in the value of these lands of their ancestor, which had 
been sold 14 years before, under due process of law, to pay 
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a final judgment was rendered against them on the 17th day of May, 
1888, in said suit, wherein was drawn in question a right, title, privi- 
lege, and immunity to real estate arising upon the construction of 
the act of the Congress ol the United States approved July 17th, 

1862, entitled “An act to suppress insurrection, to punish 
273 treason and rebellion, to seize and confiscate the property of 

rebels, and for other purposes,” and the joint resolution passed 
concurrently therewith, and the decision is against the right, title, 
privilege, and immunity claimed under the said statute, all which 
appears in the record and proceedings In said suit, manifest error 
hath happened, to the great damage of said William P. Marrow 
and Mary, his wife; Geo. B. West, and Missouri Smith. 

Wherefore they pray for the allowance of a writ of error and such 
other process as hay Cause the same to be corrected by the Supreme 
Court of the United States. 

BURROUGHS & BROTHER, 
Attorneys for Marrow and Wife and Others. 


Allowed—bond for costs $250—this August 24, 18SS. 
JOHN M. HARLAN, 


Associate Justice Sup. be ( ; # Assigned lo 4th Circuit. 


274 [Endorsed:] Wm. P. Marrow and Mary, his wife, & others 

vs. Joseph Lb. Brinkley & others. Supreme Court of the 
United States. In error to the supreme court of appeals of Vir- 
ginia. 


275 Supreme Court of the United States. 


WittrAM P. Marrow and Mary E., His Wife, et als., Plaintiffs, 
Us. 
JOSEPH P. BRINKLEY, JNO. L. Peek, ef als., Defendants. 


Know all men by these presents that we, George B. West, princi- 
pal, of the county of Warwick, in the State of Virginia,and William 
A.S. Taylor, surety, ol the COUNTY and city of Norfolk, in the State 
of Virginia, are held and. firmly bound unto Joseph Bb. Brinkley, of 
the city of Baltimore, Maryland ; John L. Peek, of the county of 
Botetourt, Virginia; John b. Whitehead, of the city of Norfolk, Vir- 
ginia; A. P. Thoin, trusiee, of the same citv and State; R. B. Tun- 
stall, trustee, of the same city and State : Jiro. ». Tucker, of the city of 
Washington, District of Columbia; Martin McDevitt, of county, 
State of New York; Charles F. Groome and Emma D., his wife, of 
the county of Warwick, in the State of Virginia ; George Schermer- 
horn, of the county of Elizabeth City, in the State of Virginia, and 
George Booker and Wiliiam H. Kimberley, of the same county and 
State, in the sum of two hundred and fifty dollars, to be paid to 

the said Joseph B. Brinkley, Jno. L. Peek, John B. White- 
276 ~=—s head, A. P. Thom, trustee; R. B. Tunstall, trustee; John 8. 
Tucker, Martin McDevitt, Charles F. Groome and Emma D., 
his wife; George W. Schermerhorn, George Booker, and William H, 
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Marrow & wife vs. Brinkley & others. Cita- 


JOSEPH B. BRINKLEY ET AL. 999 


VIRGINIA: 


IN THE CLERK’S OFFICE OF THE SUPREME 
Court oF APPEALS OF VIRGINIA, 
ir RicuMonpD, October 4th, 1888. 
{, George K. Tavlor, clerk of the supreine court of appeals of Vir- 
ginia, at Richmond, do hereby certify that a copy of the within writ 
is on file in my office. 
Given under my hand, 
GEO. K. TAYLOR, 


f f rk Pe, pre Fide (ourt ot A pp ,/ of | irqinia, at Richmond. 


282 The United States of America to Joseph B. brinkley, John Lu. 
Per k. John B. Whitehead, A. P Chom, trustee: R. B. Tun- 
stall. trustee: John S. Tucker, Martin MeDevitt, Charles F. Groome 
and lemma 1). Groome, his wite: (,eorge Schermerhorn, Creorge 
Booker, and William Il. Kimberly, Greeting: 
You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error 
Sled im the clerk’s othice of the supreme court of appeals of the State 
of Virginia. wherein William P. Marrow and Mary Marrow, his 
wife: George B. West, and Missourl Smith are plaintiffs in error 
and you are defendants in efror, to show cause, if any there be, way 
the decree rendered against the said plaintiffs in error, as in the said 
writ of error mentioned; should not be corrected and why speedy 
justice should not be done to the parties in that behalf. 
\Vitness the Honorable John M: Harlan, associate justice of the 
Supreme Court of the United States, this 24th day of August, in 
the year of our Lord one thousand eight hundred and eighty-eight. 
JOHN M. HARLAN, 
Justice Sup. C’t U. S., Ass’d to 4th Cireuit. 


280 | Endorsed :] (Original.) Service of the within acknowl- 
edged this 27th dav of August, 1888. Alfred P. Thom, trus- 


Lee. Rich’d B ‘Tunstall, trustee Walke & Old, att ys for John 
S. Tucker. C. F. Groome. KE. D. Groome. Wm. H. Kimberly. 
(700. Schermerhorn. (100. Booker. John wi Pe kK. per (Cy. M. Peek, 
att’y. Joseph b. Brinkley, by Thomas Tabb, att’y. 


. 


On this 24th day of September, in the year of our Lord one thou- 
sand eight hundred and eighty-eight, personally appeared Frank 
R. Llenry, dep’y serg’t, before me, the subscriber, and makes oath 
that he delivered a true copy of t in citation to John B. 


Whitehead. 


= 
- 

w 

— 

—— 7 
a - 


FRANK R. HENRY, 
Deputy Sergeant. 
Sworn to and subscribed the 24th day of September, A. D. 1888. 
[Seal U. S. District Court, Eastern Dist. of Virginia 
3 A. R. HANCKEL, 
Deputy Clerk U.S. District Court E. D. of Va. 
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Vs. JOSEPH DB. BRINKLEY ET AL. 


In THE CrLeRK’sS OFFICE OF THE 


‘yr OF APPEALS OF VIRGINIA. 


ar Rreumonp, October 4th, 18388. 
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einia, at Richmond, do hereby certify that a copy of the within 
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GEO. K. TAYLOR, Clerk. 
Endorsed on cover: Virginia sup. court of appeals. No. 1262. 
William DP. Marrow and Mary Marrow, his wife; George Bb. West, 
and Missouri Smith, plaintiffs in error, vs. Joseph B. Brinkley, John 
L. Peek, John B. Whitehead, ef a/. Filed October 10, 1SSS. 
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Supreme ff ourt of the 7)|nited States 
OCTOBER TERM, 1888. 


NC. i ,» 262. 


WM. P. MARROW anp WIFE awnp oTHERS 
versus 
JOSEPH B. BRINKLEY awnp orusrs. 


ON THE MOTION TO DISMISS. 


Brief of Plaintiffs in Error, in Opposition — 
to the Motion. 


BURROUGHS & BRO.,, 


Of Counsel for Plaintiffs in Error. 


NOMPOLK. VA.: 
LANDMARK STEAM PRESSES, *) MAIN STHRER' 


pyuprence {four of the i))nited Wtates 
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OCTOBER TERM, 1888. 


NO. 1,262. 


WM. P. MARROW anp WIFE Anp oTHERS 
versus 
JOSEPH B. BRINKLEY ANp orTasrs. 


ON THE MOTION TO DISMISS. 


Brief of Plaintiffs in Error, in Opposition 
to the Motion. 


BURROUGHS & BRO., 
Of Counsel for Plaintiffs in Error. 


NORFOLK. VA.: 


LANUMARK STEAM PRESSES, §) MALN STHRER’ 


IN THE 
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WM. P. MARROW anv WIFE AND OTHERS 
versus 
JOSEPH B. BRINKLEY ANnpD OTHERS. 


ON THE MOTION TO DISMISS. 


: BRIEF OF PLAINTIFF IN ERROR, IN OPPOSITION TO THE 


MOTION. 


l. 


The motion to dismiss is not accompanied with a motion to 
affirm under Rule 5. 

The sole proposition for discussion then is: Is there a Fed- 
eral question involved such as to give this Court jurisdiction 
to re-examine the decision of the Court of Appeals of Virginia 
under §709 of the Revised Statutes ? 

The argument of the defendants in error is briefly this: 

The bill of the plaintiffs in error filed in 1886, was to annul 


a a 


certain decrees in the consolidated causes of Brinkley vs. 
a Sy Latimer and others filed in 1870; the object of the consoli- 


(1) 


2 


dated causes of Brinkley vs. Latimer and others, was to sub- 
ject the lands of Parker West to certain judgment liens, one 
of them obtained in 1861, prior to the confiscation of the 
“ Newport News” land of Parker West in June, 1864. 

That by a decree entered in the consolidated causes of 
Brinkley vs. Latimer and others, May 4th, 1872, the plaintiffs 
in error, the heirs of Parker West were made parties defendant 
to the said causes. 

That the principal portion of the land in controversy, a por- 
tion of the “ Newport News” confiscated land, was purchased 
by John B. Whitehead and John 8. Tucker, after the decree of 
May 4th, 1872, and the sale confirmed October, 1872. 

After this statement of the case, on page 6, they say: 

“ We deny that there was any decision in this cause in regard 
to the effect of the confiscation act or the resolution concurrent 
therewith. It was not necessary for the purposes of the case, 
and none such was rendered. That question was involved in 
the consolidated causes brought in 1870, but was not involved in 
this cause. ‘The question involved in this cause was whether 
the plaintiffs in error were made parties to the consolidated 
causes under the decree of May 4th, 1872; whether that de- 
cree was conclusive upon them as to that point; and whether, 
even if not conclusive, their laches had not been such as to 
estop them from any relief against purchasers for value in 
those suits, and whether purchasers for value were not entitled 
to be protected against the claims set up by them.” 

After thus denying that the decree of the Court of Appeals 
involved a decision of the right and title claimed under the 
Confiscation Act, July 17th, 1862, and stating the other ques- 
tions, which were involved and decreed upon principles of gen- 
eral law not affecting the act of Congress; they proceed to 
show by extracts from the Bill and answers, and from the 


3 


opinion of the Court, that no Federal question was involved 
and none decided, but that the case was decided on other 


grounds. 


II. 


We claim that a Federal question was raised, and that it was 
decided against the right claimed. 


(a) The final judgment rendered 17th May, 1888, by the 
Court of Appeals, the highest Court of the State, involved the 
construction of the Act of Congress, July 17th, 1802, and the 
joint resolution passed concurrently therewith. 

The question of the right and title to real estate under the 
said act was raised by the pleadings in the cause ipsisimis 
verbis. 

The decision of this question was necessary ; the final judg- 
ment as rendered could not have been rendered without con- 
sidering it; and the decision was against the right claimed. 
And, that the evasion of, or the failure toallude to the Fed- 
eral question, in the opinion of the Court, does not affect the 
jurisdiction of this Court. 


(b) In rendering the said final judgment, the Court so 
construed the Statute of Virginia, Code 1873, ch. 182, § 9, as 
to enforcing judgment liens on real estate, and the Statute, 
Code 1873, ch. 169, § 4, as to Scire Facias, to revive a suit 
against the heirs of a decedent, that the plaintiffs in error were 
deprived of their property “ without due process of law,” con- 
trary to the provisions of the 14th Amendment to the Consti- 
tution of the United States. 


4 
ITT. 


The rulings of the Cowrt upon the essentials to give jurisdiction. 


We are not disposed to critiscise the cases cited by the de- 
fendants in errer on this subject, the general propositions as- 
serted in them are conceded. ‘They are: 


1st. That it must appear affirmatively, that a Federal ques- 
tion was presented for decision to the highest court of the 
State. 


2nd. That its decision was necessary to the determination 
of the cause. 


3rd. That it was actually decided; or that the judgment as 
rendered could not have been given without deciding it. 


4th. That the decision was against the right or title claim- 
ed under the Federal law. 


And we further concede, that when there are presented for 
decision both questions of Federal law, and questions of gen- 
eral law; if the questions of general law dispose of the case, 
and can be decided without reaching the Federal question, or 
in the words of Waite C. J., in Chouteau vs. Gibson, 111 U. 
S., 201, when “ The Federal questions, lay behind this defence, 
(the general question) and could not be reached until it was 
out of the way,” then this Court has not jurisdiction. 

But if the converse is true, and the Federal question lies at 
the threshold of the enquiry, and the questions of general law 
decided, lay behind the Federal question, then this Court has 
jurisdiction. 

We call the attention of the Court to the rulings in a num- 
ber of cases not cited by the defendants in error, bearing more 
particularly upon the facts of the case at bar. 


5 


River Bridge Co. vs. Kansas Pac. Ry Co., 92 U. S., 315. 

In this case Miller J. says, “ In chancery cases, or in any 
other class of cases where all the evidence becomes part of the 
record in the highest court of the State, the same record being 
brought here, this Court can review the decision of that Court 
on both the law and the fact, so far as may be necessary to de- 
termine the validity of the right set up under the Act of Con- 
gress.” 

The case at bar being a chancery case, the whole record is 
before the Court, in determining this motion, and not merely 
the opinion of the Court of Appeals of Virginia from which 
such liberal extracts have been made in the brief of the defen- 
dants in error. 


(a) Where the Federal question was raised in the State Court 
but not passed upon either in the judgment, or the opinion 
of the Court. 


Chicago Life Ins. Co. vs. Needles, 113 U.8., 575. 

In this case the Corporation was chartered in 1865, subse- 
quently, in 1869, by a general law, provision was made for 
winding up insolvent corporations, under certain circumstan- 
ces, and a mode of proceedure pointed out, whereby the Cor- 
poration could be brought before the Courts and judicially 
dissolved. 

Steps were taken in accordance with this aot to forfeit the 
charter of the Chicago Life Insurance Co.; the defence was 
made that the act of the Legislature under which the proceed- 
ings were taken was in violation of the Constitution of the 
United States, impairing the obligation of the contract between 
the State and the Corporation. 

In the Supreme Court of Illinois, the same question was 
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raised in the assignment of error ; that Court merely affirmed 
the decree of the lower Court. 

Harlan J. “The Supreme Court of Illinois did not in 
terms pass upon the claim distinctly made there, as in the 
Court of original jurisdiction, that the statutes in question 
were in derogation of the rights and privileges secured to the 
appellant by the Constitution of the United States. But the 
final judgment necessarily involved an adjudication of that 
claim; for if the statutes upon the authority of which alone 
the Auditor of the State proceeded are repugnant to the 
National Constitution, that judgment could not properly have 
been rendered. 

“ This Court, therefore, has jurisdiction to inquire whether 
any right or privilege protected by the Constitution of the 
United States has been withheld or denied by the judgment 
below. And our jurisdiction is not defeated, because it may 
appear upon examination of this Federal question that the 
Statutes of Illinois are not repugnant to the provisions of that 
instrument. Such an examination itself involves the exercise 
of jurisdiction.” 


Des Moines Nav. Co. vs. lowa Homestead Co., 123, U. 8., 552. 

The object of the suit in the lower Court in the State was to 
recover certain taxes paid on lands held by the Navigation 
Compan’ 

The derence was that this question had been decided ad- 
versely to the Homestead Company in the suit of the Home- 
stead Co. vs. Valley Railroad, 17 Wall, 153. The decision 
was against the Navigation Company, on appeal to the 
Supreme Court of Lowa, the Court held that the question as to 
the former decision of the Court in 17 Wall. was not raised in 
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the briefs of counsel, they refused to pass upon it and affirmed 
the decision of the lower Court. 

Waite C. J. “ We cannot look upon the reason given by the 
Court below for not considering the question of prior adjudi- 
cation as sufficient for avoiding the decision of a controlling 
Federal question, fairly presented by the pleadings, proofs and 
assignment of errors, and necessarily involved in the deter- 
mination of the case. That question stood in the very front 
of the litigation, and if decided in favor of the Navigation and 
Railroad Company, ended the whole matter. To give judg- 
ment the other way, without considering it, was simply to 
ignfre one of the most important elements of the case as it 
stood in the record. ‘There can be no escape from this con- 
clusion.” p. 555. 

The same principle is distinctly stated in a case cited by the 
defendants in error (Chapman vs. Goodnow, 123 U.8., 540) 
where the Court thought the decision of the Federal question 
unnecessary. 

Waite C.J. “If a Federal question is fairly presented by 
the record, and its decision is actually necessary to the deter- 
mination of the case, a judgment which rejects the claim but 
avoids all reference to it is as much against the right, within 
the meaning of Sec. 709 of Revised Statutes as if it had been 
specifically referred to and the right directly refused.” p. 548. 


(b) Where the Federal question is not distinctly raised in the 
pleadings, if the record shows wt did arise and was neces- 
sary to be considered in the judgment rendered, this Court 
has jurisdiction. 


Palmer vs. Hussey, 119 U. 8., 96. 
Palmer, on 18th April, 1874, obtained judgment in Supreme 
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Court of New York, against Hussey, for $32,128.57, for certain 
bonds placed in his hands as agent, and which he had con- 
verted to his own use. | 

Hussey having filed his petition in bankruptcy, received his 
discharge 17th May, 1880, and on the 12th of June, 1880, 
moved the Supreme Court to perpetually enjoin the judgment 
because of his discharge. Palmer, in his affidavit, when re- 
sisting the motion, alleged, “that the bonds were received in a 
fiduciary capacity and were fraudulently disposed of.” 

The motion was denied, on appeal the Court of Appeals re- 
versed the decision of the Supreme Court on the ground that 
the fraud alleged was not of the character contemplated by 
§ 5117 of Revised Statutes. 

Hussey sued out writ of error to this Court, and on motion 
to dismiss, the court held it had jurisdiction. 

The Federal question here was shown alone by the affidavits 
filed on a motion toenjoin a judgment. It was not raised by 
the pleadings, in the technical sense. 


Furman vs. Nichol, 8 Wall, 44. 

In this case, Furman tendered to the Clerk of the County 
Court certain notes of The Bank of Tenesse in payment of 
taxes due the State of Tennessee; the Clerk refused to receive 
them. He then applied to a Circuit Court by petition for a 
mandamus to compel him to receive them, claiming that the 
State, in granting the charter of the bank, had agreed to re- 
ceive the notes of the bank in payment of taxes. ‘The man- 
damus was granted, but on appeal the Supreme Court of the 
State reversed the decision without assigning any reasons for 
the decision. 


Davis J. “If the record shows either by express averment, 
or by clear and necessary intendment, that the constitutional 
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provision did arise, and that the Court below could not have 
reached the conclusion and judgment it did reach without ap- 
plying it to the case in hand, then the jurisdiction of this 
Court attaches.” p. 56, ——— and also, 

“Tt is insisted that the petition should have averred that 
the State had impaired, or by some act attempted to impair, 
the obligation of a contract; but this does sufficiently appear 
by necessary intendment, for it is alleged that Furman was 
the owner of the notes and entitled to have them received for 
taxes by virtue of a contract with the State; that he had ten- 
dered them to the defendant, who refused to receive them, 
and that it was not in the power of the Legislature to impair 
the validity of the contract.” p. 57. 

Here the Federal question was not stated in terms either in 
any of the pleadings or in the opinion of the Court, i¢ was in- 


ferred from facts stated in the petition. 


Aldrich vs. A‘tna Compamy, 8 Wall., 491. 

Aldrich sold a vessel to Jacobs, at Chicago, and the same 
day took a mortgage to secure the purchase money, which was 
duly recorded in the Office of the Collector at the Port of 
Chicago. It was vot recorded under the Statute of Illinois 
requiring mortgages of personal property to be recorded. 
Jacobs, the purchaser, took possession of the vessel imme- 
diately, and subsequently the vessel was attached in buffalo, 
New York, for a debt due by him to the Aitna Company. 

Under the provisions of the Code of New York, upon an 
agreed state of facts, the question of the priority of the lien of 
the mortgage and the attachment were submitted to the 
Superior Court of buffalo—with the A¢tna Company as plain- 
tiff. The Court decided that the attachment was the prior 
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lien ; on appeal, the highest Court of the State affirmed this 
decision. 

Nelson J. “It is also objected that it does not appear on 
the face of the record the validity of a statute or law of the 
United States or the statute of a State as repugnant to such 
law, or that the construction of any statute of the United 
States was drawn in question.” 

“This we think a clear misapprehension of the material 
questions involved in the case. The question was whether the 
mortgage of the vessel to the defendants, duly recorded under 
an Act of Congress in the Collector’s Office gave a better lien 
upon it than the subsequent attachment issued out of the 
Superior Court of Buffalo in favor of the plaintiff. The con- 
struction of this Act of Congress and its force and effect, as it 
respected the mortgage security under which the defendants 
claimed a right or title paramount to that of the attachment 
creditor, was necessarily in question and must have been 
passed upon by the Court, and as ils decision was against this 
right, the very case is made provided for in this section.” p. 495. 


Murdock vs. City of Memphis, 20 Wall., 590. 

In July, 1844, Congress having authorized a naval depot at 
Memphis, the ancestors of Murdock conveyed a tract of land 
near the city “for the location of the naval depot,” and in the 
same deed (a quadrupartite one). both the grantors and the 
city conveyed the same land to one Wheatley, in fee, in trust 
for the grantors and their heirs, “in case the same shall not 
be appropriated by the United States for that purpose.” 

In September, 1844, the city of Memphis conveyed the land 
by deed, with covenants of general warranty, to the United 
States, without condition or limitation. The United States 
took possession of the land, erected buildings and made im- 
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provements, but in August, 1854, by Act of Congress, trans- 
ferred the land back to the city. Terms of the act were: 
“Ceded to the Mayor and Aldermen of the city of Memphis 
for the use and benefit of said city.” 

Murdock filed his bill claiming that upon the failure to use 
the land for the purposes designated it was held in trust for 
the grantors, and sought to subject it to the trusts. 

There was a demurrer to the bill, which was sustained, and 
on appeal to the highest Court of the State, the decision was 
affirmed. 

Held. That there was a Federal question involved. p. 601. 

This case on this point was affirmed in Citizens Bank ys. 
Board of Liquation, 98 U.8., p. 142. 

Waite C.J. “In that case the decision of the Federal ques- 
tion raised was necessary. The judgment as given could not 
have been rendered without passing upon it.” 

The Federal question was not raised in 20 Wall, supra, 
directly by the pleadings, or referred to in the judgment of 
the Court or in its opinion. 

In this respect this decision merely followed the earlier 
cases on the subject, see Crowell vs. Randall, 10 Peters, 368, 
where Story J. uses this language: “And the Court were of 
opizion that the act (Act of Congress) could not be evaded by 
the omission to refer to it in the judgment, or to spread it on 


the record.” p. 395. 


(c) Where the Federal question is not raised by the pleadings, 
and there is no direct reference to the Federal law in the 
record, if it appear that such a question was decided ad- 
versely to the Federal right, this Court has jurisdiction. 


Murray vs. City of Charleston, 96 U. 8., 432. 
The city had power to levy taxes. By its ordinance personal 
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property was assessed at two cents on the $1.00; the third sec- 
tion of this ordinance provided that the treasurer of the city 
should collect the tax on city stock by retaining the tax out 
of the interest payable to the holder of the stock. 

Murray was the holder of $35,263.33 of the city stock; he 
was not a resident of Charleston, but a resident of Bonn, 
Germany. 

The tax was retained out of the interest due him, and Mur- 
ray brought suit in the Court of Common Pleas against the 
city to recover the illegal tax. 

This Court decided (1) That the city had the right to tax 
the stock; (2) That it had the right to collect the tax by re- 
taining it out of the payment of interest due thereon. 

On appeal to the Supreme Court of the State, one of the 
grounds assigned as error was that the levying and retaining 
of this tax was in violation of the good faith of the contract 
of loan, and impairs the obligation of the contract. 


The Supreme Court affirmed the decision below, holding 
(1) That the stock was liable to taxation by the city; (2) That 
the right of taxation existed at the time the contract of loan 
was made and formed a part of it, and it did not impair the 


obligation of the contract. 


Strong J. “ The jurisdiction of this Court over the judg- 
ment of the highest Courts of the States is not to be avoided 


by the mere absence of express reference to some provision of 


the Federal Constitution.” ° . . . * 

“The form and mode in which the Federal question is 
raised in the State Court is of minor importance, if, in fact, 
it was raised and decided.” * * * * * 

“In questions relating to our jurisdiction, undue importance 
is often attributed to the inquiry whether the pleadings in the 
State Court expressly assert a right under the Federal Consti- 
tution. The true test is not whether the record exhibits an 
express statement that a Federal question was presented, but 
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whether such a question was decided, and decided adversely to 
the Federal right. Everywhere in our decisions it has been held 
that we may review the judgment of a State Court when the 
determination or judgment of that Court could not have been 
given without deciding upon a right or authority claimed to 
exist under the Constitution, laws or treaties of the United 
States, and deciding against that right. Very little import- 
ance has been attached to the inquiry whether the Federal 
question was formally raised.” p. 441-2. 


(d) Although it does not appear affirmatively on the record that 
the Federal question was raised in the State Court, tf w 
may be reasonably inferred that the Federal question raised 
here was necessary to the decision there, this Court has juris- 
diction. 


Eureka Lake Co. vs. Yuba County, 116 U. 8., 410. 

This was a suit against a foreign corporation; an injunction 
was issued and violated by the corporation; an order was 
made to show cause why it should not be fined for contempt; 
the agent designated under the Statute to accept service of 
process for the corporation resigned pending the proceedings ; 
the new agent, appointed in his place, kept out of the way of 
the sheriff and evaded service of the process. 

The Court, under the Code authorizing a Court where the 
course of proceedings is not specifically pointed out, “ to adopt 
suitable process or mode of proceeding, conformable to the 
spirit of the Code,” to enforce its jurisdiction, directed the 
order to show cause to be served on the attorneys of record of 
the corporation. ‘The service was effected; the corporation 
was adjudged guilty of contempt and to pay afine of $250 to 
the State of California. 

The point was made for the first time in this Court that such 
service was not “due process of law” within the meaning of 
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the Constitution of the United States, and that the judgment 
violated the 14th Amendment. 

Waite C.J. “It does ndt appear affirmatively on the face 
of the record that the orders of the Superior Court were 
objected to in the Supreme Court on the ground that in the 
absence of personal service of the order to show cause on some 
officer or authorized agent of the corporation, the judgment in 
the contempt proceeding was without due process of law, and 
therefore contrary to the 14th Amendment of the Constitution 
of the United States: yet that point is made here, and it is 
possible its decision was necessarily involved in the final order 
that was made. For this reason the motion to dismiss is over- 
ruled.” p. 415-16. 


Arrowsmith vs. Harmoning, 118 U. 8., 194. 


This suit was to recover land, and the validity of the judg- 
ment depended on the validity of a sale made of the land by 
the guardian of Arrowsmith under the orders of a Probate 
Court. 

In the Probate Court the case was tried without a jury, and 
the findings of fact show that the proceedings were all regular 
—except that the Court dispensed with the giving of a bond 
by the guardian to account for the moneys arising from the 
sale, as required by statute. 

Arrowsmith claimed that the sale was void; the Court of 
Common Pleas decided that it was not, and gave judgment 
accordingly; on appeal to the District Court the judgment 
was affirmed, and subsequently it was affirmed by the Supreme 
Court of Ohio. 

Among the errors assigned in the petition to the latter 
Court was that the plaintiff in error was deprived of his right 
of trial by jury, and also deprived of his property without due 
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process of law contrary to the provisions of the Constitution 
of the United States. 

Waite C. J., speaking of this assignment of error says: 
“This is the first time, so far as the record discloses, that even 
the semblance of a Federal right was set up in the case, and 
even here it is not easy to see on what ground it could be 
claimed that Arrowsmith had been deprived of his property in 
violation of the Constitution of the United States. It was for 
this reason, perhaps, that the Supreme Court, while affirming the 
judgment of the District Court, took no notice of this assignment 
of error in its opinion. The decision, however, necessarily in- 
volved a denial of the right which was claimed in this way, 
and thus we probably have technical jurisdiction. For this 
reason the motion to dismiss must be denied.” p. 195. 


(e) Rulings as to Jurisdiction in cases under the Confiscation 
Act of July 17th, 1862, where the case was decided against 


the right claimed, on questions of general law. 


Avegno vs. Schmidt, 113 U. 8., 293 
Sheilds vs. Schiff, 124 U.S., 351. 

The first of the cases was submitted to the Court on the 
motion to dismiss and the merits at the same time. 

In the second case, a motion todismiss or affirm was sub- 
mitted to the Court on the 2nd of March, 1885, and on the 9th 
of March, 1885, the motion to affirm was denied, and the mo- ° 
tion to dismiss postponed to the merits. 

ln each of these cases the question was substantially the 
same—land was mortgaged ; subsequently it was confiscated ; 
after confiscation the mortgagee proceeded to have the mort- 
gage foreclosed, making only the mortgagor a party defendant, 


the land was sold under these proceedings. 
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After the death of the mortgagor his heirs bring suit for the 
land against the purchaser, claiming that the foreclosure was 
void because they were not made parties. 

Their contention was based upon the well recognized prin- 
ciple that the alienee of mortgaged land is a necessary party to 
a foreclosure sale, he has the right to redeem. 

And the further claim that the effect of confiscation was to 
vest at once in the purchaser at the confiscation sale, an estate 
in the land for the life of the offender, with a reversion in his 
heirs presumptive, subject to the mortgage debt. 

The defence made to this claim was that the mortgage 
was of that peculiar kind known to the laws of Louis- 
iana, containing the pact de non alienando. ‘he effect of which 
is to secure to the mortgage creditor the right to foreclose his 
mortgage by executory process directed solely against the ori- 
ginal debtor, and to seize and sell the mortgaged property, re- 
gardless of any subsequent alienations. 

In each of these cases it was held that the pact de non alien- 
ando was a sufficient defence to the contention that the heirs 
presumptive of the offender were necessary parties at the time 
the decree of Sale was made in the foreclosure proceedings. 

Yet, in each of them, the Court took jurisdiction in order 
to examine into the claim set up under the provisions of the 
confiscation act, July 17th, 1862, which the State Court had 
decided adversely to the heirs. 

On the motion to dismiss, the question was not did the State — 
Court decide properly, that arises on the merits, but was there 
a right claimed under the Act of Congress, which it was neces- | 
sary to decide, which had been decided adversely to the right | 
claimed. 
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IV. 
The history of the case in its bearings on the Federal question. 


The plaintiffs in error, the heirs of Parker West, brought 
ejectment against C. F. Grome and Emma his wife for five 
acres of land, W. H. Kimberly for three acres of land, Martin 
McDevitt a half acre of land; and John B. Whitehead for 
twenty and a half acres of land, part of the Newport News 
tract, formerly owned by Parker West. 

These defendants claimed title to the land under deeds to 
them from Special Commissioner Peek in 1879 and 1880, in 


pursuance of decrees in the consolidated causes of— 


(1) (2) (3) 
BRINKLEY, Xe. WILLIS PEEK 

VS. Vs. V8. 
LATIMER, &c. LATIMER. WEST. 


The contention of the plaintiff was that the land in contro- 
versy was confiscated land, that neither the purchaser at the 
confiscation sale nor the plaintiffs (the heirs presumptive of 
the offender) were parties to the suit, and therefore the decree 
of sale—May 4th, 1871—under which these parties claimed, 
was void. 

The defendants replied admitting that to be true, it appears 
by the recitals of the decree of May 4th, 1872, when the sales 
were confirmed, after the death of the offender, that you were 
then parties to these causes. 

The plaintiffs contended, first, that a void deeree could not 
have validity given to it by confirmation of the sale made under 
it; second, that they did not appear in person and ask to be 
made parties to the said causes, that they had no knowledge of 
it whatever, and that they did not authorize any one to appear 
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for them, and asked the Court to exclude from the jury the 
deeds offered in evidence ; the Court being of opinion that the 
decrees could not be attacked collaterally, refused to admit the 
evidence offered attacking the decrees, and the plaintiffs took a 
non-suit. 

The plaintiffs the same day instituted this suit in equity 
against the parties to the consolidated causes, No, 1 and No. 3, 
and the purchasers, under the said decree making a direct 
attack upon the decree of May 4, 1871 as void, and the decree 
of May 4, 1872, as obtained by fraud, and asking the Court to 
annul the said decrees and the deeds to the purchasers ; where- 
in it is alleged: 

That Parker West owned nine tracts of land in the counties 
of Elizabeth City and Warwick; that one of these tracts—the 
“Newport News ” tract—was on the 3rd of June, 1864, con- 
fiscated, and sold by the Marshal, and a deed made to the pur- 
chasers at the confiscation sale, 13th February, 1865. 

That Joseph B. Brinkley, the plaintiff in the consolidated 
cause No. 1, obtained a judgment against Parker West in 1861 ; 
that John L. Peek, the plaintiff in consolidated cause No. 3, 
obtained a judgment against Parker West, in March, 1867, 
after the decree of confiscation; and all the other creditors in 
said causes obtained their judgments after the decree of confis- 
cation. 

The object of these consolidated causes was to enforce the 
judgment liens of the creditors of Parker West against his 
lands, under the provisions of Code of 1873, ch. 182, sec. 9 and 
10, which allows the lienors to sell the lands of the judgment 
debtor; when it appears that the rents and profits will not dis- 
charge the lien in five years, but requires that as between the 
judgment debtor and alienees of his lands, that the real estate 
retained by the judgment debtor shall be first liable. 
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That in these suits the parties defendant were Parker West and 
Geo. B. West, the latter was a party as trustee in a deed from Par- 
ker West, executed in 1867, after the confiscation decree, convey- 
in trust for the payment of cer- 


*° 


ing the “ Newport News tract 
tain creditors. That Parker West (in the language of this Court, 
in Wallach vs. Van Riswick, 92, U. 8., p. 26>), had “in him no 
estate or interest of any description which he could convey by 
deed and no power which he could exercise in favor of another,” 
in the “ Newport News” tract after the decree of confiscation ; 
and that Geo. B. West as trustee in said deed could derive 
none from him. 


That J. B. Alexander and J. J. Bowen, the purchasers at the 
confiscation sale, and the heirs presumptive of Parker West 
(the plaintiffs in error) owned the fee in the Newport News 
tract, the purchasers owning an estate for the life of the 
offender, and the heirs the reversion after the life-estate, sub- 
ject to the judgment lien of Brinkley; that these persons were 
not served with process in said suits; that the bills contained 
no allegations as to them or their interest in said tract of land, 
and no relief was asked as to them or their interests in said 
land. 

That the decree of sale in these suits, entered May 4th, 1871, 
which directed the sale of the lands of Parker West, unconfis- 
cated, and the sale of “all the interest of Parker West in the 
Newport News tract,” was so far as it was claimed to effect 
their interests therein void, it was simply anullity. 

That the decree of May 4th, 1872, confirming the sales made 
in the lifetime of Parker West (who died December, 1871) and 
reciting that the heirs of Parker West appeared and on their 
motion were made parties defendant, was entered without their 
knowledge or consent, that they did not so appear and ask to 
be made parties, that no one had authority to appear for them 
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in said suits and the decree was a fraud upon their rights, and 
void ; and that it could not give validity to the decree of May 
4th, 1871. 

That prior to the commencement of the action of ejectment, 
they had tendered to the purchasers of the said tracts of land 
the amount of the purchase money paid by them and interest, 
and they continued the tender in the bill. And that there 
was asum of money on deposit in bank to the credit of the 
consolidated causes, which they had refused to receive, more 
than sufficient to pay the purchasers their purchase money and 
interest. This sum being the proceeds of the sales of lands in 
said suits. 

The defendants claimed that the decree of sale, May 4th, 
1871, was valid, and that the Court had power to enter such 
decree. If this were not true, that the sales were confirmed 
by the decree of confirmation, May 4th, 1872, when the heirs 
were parties, and this cured the defect, if there were any. 

That the defendants being purchasers for value, the heirs 
could not contradict the recitals cf this decree by matters ex- 
trinsic the record, that they had been informed that C. K. Mal- 
lory, an attorney, appeared for the heirs at the time the said 
decree was entered. And that the heirs were estopped by their 
conduct and laches. 

And it appears from the record that an action of ejectment 
is now pending for the lands in controversy commenced in 
1886, awaiting the decision of this suit to annul the decrees 
and deeds; that the Court of Appeals of Virginia, upon a peti- 
tion presented for that purpose, refused to modify their decree 
affirming the decree of the Court below dismissing the bill, by 
adding that it was “without prejudice to any suit at law now 
pending.” 

We call special attention to some of the differences between 
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this history of the case, and that made by the defendants in 
error. (pp. 1-5 brief.) 

One would suppose from their statement that the judgments 
which were sought to be enforced, were al! prior to the decree 
of confiscation in 1864, whereas there was out of the large 
number but one, the judgment of Brinkley, in 1861, and men-* 
tioned by them of course. 

The only purchasers mentioned are Whitehead and Tucker, 
who bought after May 4th, 1872; nothing is said about the 
purchase of Groome, McDevitt and Kimberly before the death 
of Parker West. 

And the purchase of Whitehead is mentioned as if it was 
made under the decree of May 4th, 1872. There was but one 
decree of sale of the Newport News tract, that decree was made 
May 4th, 1871, at a time when it clearly appears the heirs were 
not before the Court. 

All of the defendants purchased under this decree of May 
4th, 1871, a decree void for want of jurisdiction over the par- 
ties in whom the fee of the land was vested ; there was no other 
decree of sale. 


7; 
The Federal question distinctly raised in the pleadings. 


The first paragraph of the bill sets out in full the confisca- 
tion proceedings under the Act of Congress, July 17th, 1862. 
(pp. 23-4 of Record.) And in the fifth paragraph this lan- 
guage is used: 

“The plaintiffs allege that at the time the suits of Brinkley 
vs. Latimer & West, and Peek vs. West were begun, and at the 
date of said decree of sale, all the right, title and interest of 
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Parker West in the said tract of land known as “ Newport 
- News,” had been divested by the-.confiscation proceedings men- 
tioned in the first paragraph in this bill, and that he had no 
estate whatever in said lands; that J. B. Alexander and J. J. 
Bowen, the purchasers of the said tract of land at the confis- 
‘cation sale, and the plaintiff and Lizzie B. West, the children 
of Parker West, were the only persons who had any estate in 
said lands; that the said Circuit Court of Elizabeth City 
County had no power or jurisdiction to decree. a sale of said 
tract of land and vest in the purchaser a fee simple title unless 
they were parties to the said suit; that these persons, 
essential parties, were not only not served with process in said 
suit, but the plaintiffs did not even ask in their bills that they 
should be made parties. They charge that the said decree of 
May 4th, 1871, is absolutely null and void for want of jurisdic- 
tion over the persons of the only parties who had any estate in 
the said lands, or any interest therein; and they claim that 
the said decree being a nulity, no act done in pursuance of said 
decree is valid ; that the sales made under it and the deeds 
made to the purchasers hereinafter named are void, and that no 
subsequent decree or order made in the said consolidated causes 
did or could give any validity to said void decree.” (p. 26 of 
record. ) 

The claim of the plaintiffs in error not only appears in the 
bill as set forth in the above paragraphs, but it is set forth in 
the assignment of errors in the petition to the Court of 
Appeals. (pp. 7, 8 of record.) 

Upon this claim under the Act of Congress, distinctly set 
up, the defendants in error took issue directly, as will appear 
by the following extracts from their answers : 

“Fifth. This respondent, further answering, alleges that 


the construction and effect of said confiscation proceedings is a 
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matter of law and has been determined by the Court in a pro- 
ceeding inter parties and is res adjudicate, and it is not a mat- 
ter of fact to which any answer is required, but this respondent 
pleads that the rights of the creditors of Parker West could in 
no wise be affected dy the confiscation proceedings, the purpose 
and object thereof being to deprive Parker West personally of 
the enjoyment and use of the confiscated property and could 
not be and were not intended in any way to affect the rights of 
his creditors existing prior to such proceedings, and that if 
this respondent’s construction of the effect of said confiscation 
proceedings above given should be erroneous, that he further 
pleads that the heirs of Parker West took upon his death as 
heirs and subject to the rights of his creditors.” (p. 55 of 
record; Ans. of J. B. Whitehead.) 

And from the same answer in Par. VI: (p. 56 of record.) 

“ And this respondent believes that the said heirs of Parker 
West have lost their rights in the confiscated lands, if since the 
period referred to they had any, which this respondent denies.” 

“This respondent does not know when the parties learned 
of the decision of the Supreme Court of the United States in 
the case of Wallach vs. Van Reswick, but if as they allege they 
learned of it in 1876, it appears that they have known even of 
that decision for a peried of nearly ten years before the institu- 
tion of this suic.” 

“ And this respondent is advised that the said decision is in 
no way in conflict with the action of the said Circuit Court of 
Elizabeth City County, or with the rulings of the said Court 
since then upon the same subject.” 

So, also, in the answer of W. H. Kimberly, issue is taken 
directly upon the claim of the heirs under the Confiscation 
Act: 

“VY. He says that the effect of the said confiscation pro- 
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ceedings, if they have any bearing whatever in this cause, 
which your respondent wholly denies, is a matter to be deter- 
mined by this honorable Court.” 

“ And he further says that the rights of the creditors of said 
Parker West were in no manner affected by the said proceed- 
ings upon his death. Upon the death of said Parker West the 
said lands descended to his heirs at law, subject to the rights of 
his creditors at the time of confiscation precisely as if there had 
been no confiscation of the same.” 

“He denies that the decree of May 4th, 1871, is absolutely 
null and void, and that at its date the heirs of Parker West 
were necessary parties to said suit.” 

wh, | “Eee . your respondent cannot undertake to 
say what were the impressions of the said plaintiffs, or as to 
their knowledge of the legal effect of the confiscation proceed- 
ings upon their rights in said property. He does, however, 
say that at that time the general impression among lawyers 
whose opinions were worthy of consideration, with but few ex- 
ceptions, was that confiscated property, upon the death of the 
ancestor whose estate had been confiscated, descended to his 
heirs at law, subject to the rights of his creditors existing at the 
time of confiscation as if there had never been any confiscation.’ > 

Here then we have a right and title to land claimed under 
the Act of Congress and the concurrent resolution July 17th, 
1862, and a distinct denial that the confiscation proceedings 
under the said act, in any way affected the rights of the plain- 
tiffs. It is not possible to have raised a Federal question in a 
more distinct and emphatic manner. 


y 
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VI. 


Was the Federal question decided ; or could the judgment as 
rendered have been given without deciding it. 


There is nothing in the terms of the judgment or the 
opinion of the Court on the subject, the Federal question was 
simply ignored. 

In the opinion, the Federal question raised is treated, just as 
the defendants in error claimed it should be, as if there had 
been no confiscation proceedings, and the rights of the plaintiffs 
in error, under act of July 17th, 1862, are denied by ignoring 
them. 

But while the Federal question was not decided, its decision 
was necessary to the judgment rendered. 

It is true there were other questions in the case; the effect 
of the recitals in the decree of May 4th, 1872, purchaser for 
value without notice, estoppel and laches, and these questions 
were decided against us, and the opinion of the Court discusses 
these non-Federal questions. 


(a) Weclaim, however, that these questions could not be 
reached without passing the Federal question. In the opinion 
and in the brief of defendants in error, the argument proceeds 
as if the decree of May 4th, 1872, was the decree of sale, and 
the purchases were made under it, at a time when the heirs 
were parties to the suit, they both ignore the most prominent 
fact in this litigation, that the only decree of sale was May 4th, 
1871, when confessedly the heirs were not before the Court, 
and the Court had no jurisdiction over them, nor was there 
any person before the Court as defendant who had any estate 
in the lands sold. They close their eyes to the fact that the 


(4) 
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claim is distincly made that this decree of sale under which the 
purchasers bought is alleged to be void, and that it could not 
be cured by any subsequent proceeding in the suits. A claim 
based solely on the rights arising under an Act of Congress, 
and which, if decided in their favor disposes of the whole case. 

In the language of Waite C. J. “That question stood in the 
very front of the litigation, and if decided in favor of the Nav- 
igation Compony (plaintiffs in error) ends the whole matter. 
To give judgment the other way, without considering it, was 
simply to ignore one of the most important elements of the 
case as it stood in the record. There can be no escape from 
this conclusion.” 123 U.S%., 555. 

It is not important at this time to consider whether the 
plaintiffs were right or not in this Federal question raised by 
them, and denied by the judgment of the State Court; that is 
a matter to be determined on the hearing on the merits—if 
raised and denied this Court has jurisdiction. 

This question lies at the very threshold of any inquiry on the 
subject ; the other non-Federal questions lay behind it, for had 
this been disposed of in our favor, there was nothing else left 
in the case. 

The question whether the heirs were made parties by the re- 
citals of the decree of May 4th, 1872, and its effect, could not 
be exainined at all, without considering the void decree of sale 
May 4th, 1871, void by reason of rights claimed under the Act 
of Congress. For conceding that the heirs were parties by due 
process of law in May, 1872, the question raised is still there, 
could that decree, by confirming a sale made under a void 


decree, a decree which was nullity, make the void decree valid. 


(b) The leading idea in the extracts made from the answers, 
raises distinctly a Federal question ; to wit: that the lands of 
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Parker West descended to his heirs and were subject to the 
payment of his debts, “just as if there had been no confiscation.” 
And it is the assumption of this proposition as true, that 
gives plausibility to the argument of the defendants in error, 
that the non-Federal questions dispose of the case, and it was 
unnecessary for the Court to pass on the Federal question. 

It is true that if there had been no conjfiscation ; in the con- 
solidated suits, Parker West was the only party defendant 
essential to the enforcement of a judgment lien against his 
lands; then the decree of sale May 4th, 1871, would have been 
valid, and the only question which the heirs could have raised, 
would have been were they made parties in May 4th, 1872, to 
decree confirming a valid decree of sale, valid as to their ances- 
tor in whom was the fee to the land and valid as to them. If 
such had been the case, we may concede that there would be 
no Federal question in the case, which must of necessity be de- 
cided before the other questions could be reached. 

But in order to treat this case, as if there had been no confis- 
cation, it is requisite that the Court first construe the Act of 
Congress, July 17th, 1862, and determine who were essential 
parties to that suit, to determine that the heirs were not. 

So in discussing the question of estoppel and laches, just as 
in the question of the validity of the decree of May 4th, 1872, 
making the heirs parties, it is assumed that all the proceedings 
in the consolidated causes prior to May 4th, 1872, were valid, 
a position which cannot be reached without construing the act 
of July 17th, 1862. . 

Not only is this true, but both in the brief and the opinion 
of the Court, on the question of estoppel and laches, it is 
assumed that the Court sold and the purchasers bought the 
fee in these lands, and the conduct of the plaintiffs in error 
was with knowledge of such claim. This assumption is in the 
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teeth of the record ; the decree of sale directed a sale only of 
“all the interest of Parker West in that certain tract of land 
known as Newport News”; from the nature of the suits, to 
enforce judgment liens, only the interest of the judgment 
debtor could be sold; and the bill alleged that he had no in- 
terest whatever. Bill par. [V and V, p. 26 of record, assign- 
ment of errors, p. 11.) 

The Court, then, must have decided that the fee was in Par- 
ker West at the time the decree of sale was made before they 
could consider the question of estoppel, for we are not to pre- 
sume that the Court intended to declare that our knowledge 
of the fact that the purchasers had bought only the interest 
of Parker West (which was nothing) would affect us, in the 
same manner as our knowledge that they had bought and 
claimed the fee. In considering the question of estoppel and 
laches, if they claimed only the interest of Parker West, at the 
date of the decree of sale May 4th, 1871, and not the fee, there 
was no reason why the heirs should assert a claim against 


them. 


(c) The denial of the motion to dismiss, in Shields vs. 
Schiff, 124 U.S8., 531,.and Avegno vs. Schmidt, 113 U.S., 293, 
would seem to be conclusive on the question in the case at bar. 

There the sale was of land mortgaged prior to the confisca- 
tion of the property, the heirs of the offender were not parties 
to the proceedings of foreclosure, they claimed that they were 
necessary parties, and the foreclosure sale void for want of 
jurisdiction. 

The only answer to their position was the nature of the 
mortgage, which contained the pact de non alienando, provid- 
ing expressly that in the event of foreclosure, it should not be 
necessary to make the alienee of the mortgagor a party, but 
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that he might be proceeded against alone, So that conceding 
that the confiscation decree was equivalent to an alienation of 
the land to the Government or its purchasers, and the heirs, 
yet it was a part of the mortgage contract, they should not be 
made parties. 

But notwithstanding, this Court agreed with the State 
Court upon this non-Federal question, a question of the local 
law of Louisiana, it took jurisdiction, because in determining 
this question it was necessary to do what the State Court (in 
that case in its opinion) did, consider and construe the Act of 
July 17th, 1862. | 

Here there is no pact de non alienando, the suits were to enforce 
judgment liens under a statute that requires the alienees to be 
made parties, and that the lands last aliened should be first 
taken to satisfy the judgment lien. 

True, that in the case at bar, the opinion of the Court just 
as in the cases cited, proceeds upon the non-Federal ques- 
tion ; of the effect of the recitals of the decree of May 4th, 1872, 
purchaser for value, &c.—but in each of them it is also true, 
that it is not possible to decide the non-Federal questions with- 
out considering and passing upon the rights claimed under the 
Act of Congress, July 17th, 1862. 

There are many questions in the case, but they all centre 
upon the one prominent question in the case, the effect of the 
Confiscation Act upon the rights of the ancestor, the heirs and 
the creditors of the ancestor. Like the avenues in the city of 
Washington and the Capitol, they lead in many directions, but 
it is not possible to pass through the whole length of any one 
of them without coming tothe Capitol. ‘he Federal question 
in this case is the one question upon which all others hang, 
and it must first be termined before the others are considered. 
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(d) So far we have discussed the Federal question as to the 
proceedings in the consolidated causes prior to the decree of 
May 4th, 1872. 

We now claim that if all the proceedings were valid up to 
that date, the Court has so construed the statute as to reviv- 
ing a suit, upon the death of the defendant, against the suc- 
cession to the title, as to deprive the heirs of their property 
without due process of law, contrary to the provisions of the 
14th Amendment to the Constitution of the United States. 


It is alleged in the bill that upon the death of Parker West 
there were but two modes in which the heirs as his successors 
could be brought before the Court; one was by an amended 
and supplemental bill, followed by process to answer ; the other 
by Scire Facias under the statute to revive; that neither of 
these modes were pursued, and that the statute in reference to 
Scire Facias (id not allow the successors to become parties by 
” motion. (Par. 9, p. 29 of record—assignments of errors, p. 12 
of record.) 

Yet the Court has so construed this statute as to allow the 
heirs to be made parties by the recitals of a decree of which 
they had no knowledge, purportiny to be made on their motion, 
thus depriving them of the notice of the revival of the suit 
provided for by the statute in reference to Scire Facias. Code 
1873, ch. 169, sec. 4. 


If, as the heirs claimed, they could only be made parties on 
the death of Parker West, by Scire Facias, then by this deci- 
sion they are deprived of their property without due process of 
law—this is prohibited by the 14th Amendment. And 
although the question as to the violation of this amendment is 
made for the first time here it comes within the rule of the 
cases of Arrowshith vs. Harmoning, 118 U.S, 194, and Eureka 
Lake Co. vs. Yuba County, 116 U. 8., 410 supra. 


31 


In the case last cited, the State Court had construed the 
statute of California to allow an order to show cause why the 
corporation should not be fined for a contempt, under the cir- 
cumstances stated, to be served upon the attorneys of record of 
the corporation. And it was claimed that this construction of 
the statute was a violation of the 14th Amendment. 

The burden of our complaint in this whole matter, from 
beginning to the end, is that we have had no day in Court, 
that the rights of property which we claim have been taken 
from us witheut due process of law and not according to the 
law of the land. 

When the consolidated causes were commenced against 
Parker West alone as defendant, we, the heirs presumptive, 
had the right to be before the Court to protect our inter- 
ests, basing our claim upon the decisions of this Court, Waite, 
C. J., in Pike vs. Wassel, 94 U. 8., 711, saying: “If they (we) 
do not hold the fee, they are certainly the only persons now 
living who represent those for whom the joint resolution of 
Congress was passed. They at least appear to have the estate 
inexpectancy. Under these circumstances, as there is no one 
else to look after the interests of the successor, we think they 
may properly be permitted to do whatever is necessary to 
protect it from forfeiture or incumbrance.” p. 714-5. 

It is alleged that prior to the death of Parker West, in De- 
cember, 1871, no process of any kind was issued against the 
heirs in these suits to enforce the judgment liens; none was 
usked for in the bills; there were no allegations in the bills 
against the heirs; all these things are conceded to be true. 

After this time there was no process of any kind issued 
against them, and especially the Scire Facias provided for 
such cases by Statute was not issued ; this too is a concession. 

What is the substitute for this due process of law, to which 
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the heirs were entitled, but confessedly have been deprived of? 

It is the recital of a decree, May 4th, 1872, that contrary to 
the Statute in such cases made provided, the heirs appeared 
and on their own motion were made parties to these suits. 
And the evidence in the record shows that this decree was 
drawn by the counsel for the plaintiffs whose name is signed 
to one of the bills, and dictated by the counsel for the plaintiff 
whose name is signed to the other of the bills filed by the 
judgment debtors of Parker West. [| Dep. of Geo. M. Peek, p. 
202, questions 1 to 4, and bills, pp. 69 to 71.] 

One of these counsel, C. K. Mallory, claiming also to repre- 
sent the heirs, an authority distinctly denied in the bill and in 
the depositions. [p. 29, par. 8 of bill; Dep. Geo. B. West, pp. 
165-167, questions 1 to 12; pp. 144-5, questions, 1 to 3. | 

It is the recitals of such a decree, offered to the Court by 
the counsel of the judgment lienors, whose interests were an- 
tagonistic to the heirs, and who could not represent them, that 
is made a substitute for the due process of law. 


(e) The refusal of the Court of appeals to amend their de- 
cree affirming the decision of the Circuit Court, “so as to be 
without prejudice to any suit at law now pending,” raises dis- 
tinctly a Federal question, and the decision was against the 
right claimed. 

It was stated in the petition that an action of ejectment was 
pending for the lands in controversy, awaiting the decision of 
the case in equity which asked that the decrees of May 4th, 
1871 and May 4th, 1872, and the deeds to the purchasers 
should be annulled; and it was prayed that the decree refusing 
relief on equitable grounds should not affect the suit at law. 
The prayer of the petition was refused. [pp. 218-219 of 
record. | 
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As stated in the petition, “ were it a concession that the ef- 
fect of the decrees of May 4th, 1871 and May 4th, 1872, in the 
consolidated causes and the deeds made to the purchasers, was to 
vest in them only such title as was vested in Parker West, 
the jucgment debtor,” the opinion might be strictly accurate. 

This was one of the points which the Court asked to leave 
open in the suit at law, but the privilege was’ denied. 

Whether a decree of sale in a suit alone against the offender, 
the owner of confiscated lands, which directs a sale “of all the 
interest of the offender,” even if subsequently confirmed, can 
vest in the purchaser under that decree of sale, the fee to the 
land, depends upon the construction to be given to the act of 
July 17th, 1862. 

This question was decided in rejecting the petition and re- 
fusing ‘o amend, and decided against the right claimed. 


We claim, then— 

(1) That a Federal question was distinctly raised by the 
pleadings. 

(2) That the Federal question was simply ignored by the 
State Court—but that the judgment given could not have been 


rendered without deciding the Federal question—as clearly ap- 


pears from an analysis of the case. 
That the non-Federal questions decided in the opinion lay 
behind the Federal questions, which were at the threshold of 


the case. 
(3) That the decision or judgment was against the right 


claimed 


We have endeavored not to discuss the merits of the case, 
[5] 


“sag 


i. 
i 
( 
i 
; 


RES NE NARI et ORI OE A I a NEI mene Sim 


34 


but they are so inextricably entwined around the Federal ques- 
tion, that at times it bas been difficult to prevent it, especially 
when replying to a brief which consists largely of extracts 
from the pleadings and the opinion bearing upon the merits, — 


and not on the Federal question. 


WA purrovcus sR; 
Counsel for Plaintiffs in Error. 
December 27, 1888. 
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APPENDIX. 


JOHN M. GORHAM, OF CLEVELAND, OHIO. 


WASH-BOARD 


SPECIFICATION forming part of Letters Patent No. 223,338, dated January 6, 1880 
Application filed November 27, 1878. 


To all whom it may concern: 


Cleveland, in the county of Cuyahoga and State 
of Ohio, have invented certain new and useful 


do hereby declare the following to be a full, 
clear, and exact description of the invention, 
such as will enable others skilled in the art to 
which it pertains to make and use it, reference 
being had to the accompanying drawings 
which form part of this specification. 

My invention relates tv wash-boards, par- 
ticularly to the combination,with a wash-board 
of a protector constructed to bend or yield to 


_as laid down upon the face of the board as 
Be it known that [, Joun M. Goruam, of | 


packed for shipment. Fig. 2 is a similar view 
of the same device, only the protector is shown 


_as freed and sprung out into operative position. 
[mprovements in Wash-Board Frames; and [- 


Fig. 3 is a front view of the device as shown 
in Fig. 2. Fig. 4 represents a modified form 
of my device, wherein the protector, instead 


_of being formed from a rigid piece and elasti- 


pressure and to return to position when said — 


pressure is removed. This protector is to 


shield the person of the washer from splash-— 


ing water or suds, : 
Protectors have been heretofore employed 
in connection with wash-boards,and they have 


been of but two general types—one wherein | 


the protector is rigid and rigidly attached to 


the wash-board frame. A protector thus con- | 


structed and attached is not capable of yield- 
ing or moving from its position when the body 
of the operator presses against it ; and it is on 
this account frequently objected to. The sec- 
ond type is when the protector is attached to 


the wash-board frame by a joint or pivot, and | 


is allowed a swinging movement; but it pos- 
sesses no elastic or resilient quality or fune- 


tion, and, when moved by pressure, has no _ 


power to return again to normal position when 


signed to overcome the objections and defects 
presented in these two old types of protectors ; 
and as said invention broadly comprehends 
any wash-board protector constructed to bend 
or yield to pressure and to return to position 


cally pivoted to the frame, as shown in Figs. 
1, 2, and 3, is made from a piece of rubber, 
spring metal, or equivalent material suscepti- 
ble of itself yielding and returning to position, 
and this is rigidly fixed to the wash-board 
frame, as shown. Fig. 5 shows another modi- 
fied embodiment of my invention, merely illus- 
trating a different spring-coupler, C’, from that 
shown in Figs. 1, 2, and 3. 

A is the wash-board frame, which may be 
of any size, description, or material. B is the 
rubbing-surface,which may also be of any char- 
acter, 

C is the protector, and C’ a spring, which 
may be either a coupler between the protector 
and wash-board frame, as shown in Fig. 5 of 
the drawings, or the protector may be pivoted 
to the frame and the spring C’ act to push or 
pull the protector into the position illustrated 
in Figs. 2 and 3. 

The construction of the device shown in Fig. 


_4Thave already sufficiently specified in the pre- 


ceding explanation of the drawings. 
The operation of my device is readily under- 


stood. The spring C’, or the elastic character 
said pressure is removed, My invention is de-— 


of the thing itself, as shown in Fig. 4, serves 
always to keep the protector in operative po- 


sition.. (See Figs. 2 and 3.) When the body 


when said pressure is removed, it is apparent | 
that I am not to be confined to any specific | 


form or mere construction of device, Inasmuch 


as a variety of modified mechanical structures 
may be adopted in embodying my said inven- 


tion. IL will, however, illustrate and describe 
one or two ettective forms of device according 
to this invention. 

In the drawings, Figure 1 illustrates a wash- 


of the operator presses against it, it yields in 
such a way as at the same time to press snugly 
against her person, and also to return at all 
times to position when said pressure is removed. 
It thus becomes very effective as a protector, 
while at the same time it is not wearing to 
the person or clothes of the operator. 
Another peculiar feature of my wash-board 
is the flat manner in which it can be packed, 
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_as shown in Fig. 1 of the drawings. This is a ~ 


board and its protector made according to my — 


invention. 


This figure is in longitudinal ver- | 


tical section, and it represents the protector | 


great convenience and advantage in packin 

forshipment; and moreover,when thus ee 
the protector is itself protected from injury to 
which it would otherwise be exposed, This is 
accomplished by locating the protector, as 
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2 


shown in Figs, 1, 2, and 3 of the drawings, 
below the crown-piece and between the side 
pieces of the frame. 

What | claim is— 

1. In combination with a wash-board, a pro- 
tector constructed substantially as described, 
so as to yield to pressure and to return to po- 
sition when said pressure is relieved, substan- 
tially as and for the purpose shown. 

2. The combination, with a wash-board, of 
a protectorand a spring, said yg g interposed 
between the wash-board an 
constructed to operate in retaining said pro- 
tector in its open position and to return it to 
that position when moved therefrom. 


protector, and | 


223,338. 


3. In combination with a wash-board, a pro- 
tector located below the crown-piece and be- 
tween the side pieces of the wash-board frame, 
and constructed to fold down into or upon said 
wash-board even with or below the general 


plane of said wash-board frame substantially 


as and for the purpose shown. 

In testimony whereofI have signed my name 
to this specification in the presence of two sub- 
scribing witnesses. 


JOHN M. GORHAM. 


Witnesses : 
Jno. CROWELL, JR, 
W. E. DonngLLY. 
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